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CASES  ARGUED  AND  DETERMINED 


STTPKEME  OOUET 


OREGON. 


Argued  December  3, 1895 ;  decided  February  17, 1896. 
SCHREYER  v.  TURNER   FLOURING   CO. 

[43  Pac.  719.] 

1.  Assumpsit  —  Note  —  Electi on. —  One    who    has    loaned    money    and 

taken  a  note  as  evidence  of  the  fact,  may  sometimes  disregard  the 
note  and  sue  for  the  money  loaned:  Black  v.  Sippy,  15  Or.  574, 
cited  and  approved. 

2.  Corporations—  Ratification  op    Agent's   Contract. —  A  corporation 

will  be  bound  by  a  contract  made  on  its  behalf  by  its  promoters  or 
agents  before  organization,  if,  after  it  is  organized,  and  with  full 
knowledge  of  all  the  facta,  it  assumes  the  contract,  and  agrees  to 
pay  the  consideration,  or  accepts  and  retains  the  benefits,  provided 
the  contract  is  one  which  the  corporation  might  itself  have  made 
in  the  first  instance. 

3.  Presumption    prom    Suppressed    Evidence — Secondary   Etidence. — 

Failure  or  refusal  of  a  party  to  produce  certain  documents  in  ac- 
cordance with  a  notice  by  his  opponent  renders  secondary  evidence 
of  their  contents  admissible,  and  raises  a  presumption  that  such 
secondary  evidence,  if  any  is  introduced,  is  less  harmful  than  the 
original  documents  would  have  been,  unless  some  sufficient  or  rea- 
sonable excuse  is  given  for  failing  to  produce  them. 

4.  Contract  with  Promoters  or  Agents  op  Corporation  —  Evidence  of 

Ratification. —  In  an  action  against  a  corporation  to  recover 
money  loaned  to   its   promoters  it   appeared   that  upon  the  formal 
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organization  of  the  corporation  soon  after  the  loan  was  made 
these  promoters  became  stockholders  and  officers;  that  the  money 
was  borrowed  for  the  purpose  of  the  corporation;  that,  after  its 
organization,  its  secretary  sent  plaintiff  one  hundred  dollars  in  part 
payment  of  the  note  given  as  evidence  of  the  debt;  that  the  secre- 
tary, in  letters  written  to  plaintiff  on  the  company's  letterheads, 
stated  that  he  hoped  they  would  have  made  enough  money  to 
pay  plaintiffs  debt  before  it  became  due.  Held  sufficient  to  go 
to  the  jury  on  the  question  as  to  whether  the  corporation  adopted 
the  acts  of  its  promoters. 

5.  Witviis — Cross-Examinatiov.— A  witness  who  has  testified  on  direct 

examination  that  he  has  destroyed  a  given  receipt,  in  answer  to  a 
question  asked  solely  to  show  the  reason  for  its  non production,  can- 
not be  asked  on  cross-examination  how  he  came  to  pay  the  money 
and  get  the  receipt  therefor. 

6.  Idem.—  A  witness  who  has  been  asked  in  chief  to  produce   a  given 

note  without  any  question  as  to  its  consideration,  or  as  to  the  man- 
ner or  purpose  of  its  execution,  cannot  testify  on  cross-examination 
in  what  capacity  he  acted  in  the  matters  pertaining  to  such  note. 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 

This  is  an  action  by  C.  J.  Schreyer  to  recover 
money  loaned  to  the  Turner  Flouring  Mills  Com- 
pany, and  the  case  is  here  on  its  appeal.  It  appears 
from  the  complaint  that  the  defendant  is  a  corpora- 
tion; that  its  articles  of  incorporation  were  executed 
on  the  eighth,  and  filed  in  the  office  of  the  secre- 
tary of  state  on  the  eleventh  day  of  April,  eighteen 
hundred  and  ninety-three,  and  that  it  was  on  the 
said  eighth  day  of  April,  ever  since  has  been,  and 
now  is,  a  corporation,  doing  business  at  Turner, 
Marion  County,  State  of  Oregon,  in  its  corporate 
name,  the  Turner  Flouring  Mills  Company;  that  the 
purpose  of  the  incorporation  was  to  manufacture 
flour,  and  all  and  every  kind  of  breadstuffs  and  other 
products  of  wheat  and  other  cereals,  and  to  do  a  gen- 
eral flooring-mill  business,  to  buy  and  sell  wheat  and 
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other  farm  products,  and  to  enable  it  to  effect  such 
purpose  it  was  authorized  to  borrow  money,  and  give 
its  notes,  bonds,  debentures,  and  other  obligations 
therefor;  that  prior  to  the  incorporation,  W.  Dunbar, 
J.  C.  Robinson,  and  J.  T.  Brumfield  were  the  owners 
of  all  the  property  acquired  by  defendant  at  its 
formation,  and  thereafter  were  its  principal  stock- 
holders; that  John  Hallinan  was  an  incorporator  and 
stockholder,  and  ever  since  April  eighth,  eighteen 
hundred  and  ninety-three,  has  been  and  now  is  the 
managing  agent,  and  said  Robinson  the  secretary, 
of  the  defendant,  and  that  Dunbar  was  then  and  for 
a  long  time  subsequent  thereto  its  president.  It 
further  appears  that  on  said  eighth  day  of  April,  at 
the  instance  of  Hallinan,  who  was  acting  for  and  in 
behalf  of  defendant,  the  plaintiff  loaned  defendant 
one  thousand  dollars,  and  as  evidence  thereof  Halli- 
nan delivered  to  plaintiff  the  promissory  note  of 
Dunbar,  Robinson,  and  Brumfield,  bearing  date  April 
eighth,  eighteen  hundred  and  ninety-three,  payable 
to  plaintiff  or  his  order  in  six  months,  with  interest 
at  eight  per  cent;  that  no  part  of  said  note  was  paid 
at  maturity,  except  the  accrued  interest,  but  was 
renewed  October  sixteenth,  eighteen  hundred  and 
ninety-three;  that  the  sum  of  one  hundred  dollars 
was  paid  thereon  May  third,  eighteen  hundred  and 
ninety-four;  that  plaintiff  has  demanded  of  the  de- 
fendant the  payment  of  the  balance  due  on  account 
of  the  money  so  loaned,  but,  though  defendant  has 
promised  to  pay  the  same,  it  neglects  so  to  do.  A 
demurrer  was  interposed  to  the  complaint,  which  was 
overruled,  whereupon  the  defendant   filed   its   answer 


4  Schreyer  v.  Turner  Flourino  Co.     [  29  Or. 

which  consisted  entirely  of  dehials,  except  that  it  ad- 
mitted its  incorporation,  and  that  it  owned  a  flour- 
ing-mill.  The  case  went  to  the  jury  on  these  plead- 
ings, and  the  court  directed  a  verdict  in  plaintiff's 
favor.  Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Til- 
man  Ford  and  William  M.  Kaiser,  with  an  oral  ar- 
gument by  Mr.  Ford. 

For  respondent  there  were  briefs  and  oral  argu- 
ments by  Messrs.  Qeo.  G.  Bingham  and  Peter  H. 
lyArcy. 

Opinion  by  Mr.  Justice  Wolverton. 

1,  It  may  be  premised  that  this  is  not  an  action 
upon  the  note  executed  as  evidence  of  the  indebted- 
ness, but,  disregarding  the  note,  plaintiff  sued  for  the 
money  loaned  to  and  received  by  the  defendant  and 
in  this  he  is  supported  by  settled  law.  Black  v.  Sippy, 
15  Or.  574,  (16  Pac.  418,)  is  a  case  wherein  it  ap- 
peared that  goods  were  sold,  delivered,  and  charged 
to  the  husband,  who,  upon  a  statement  of  account, 
executed  and  delivered  his  note  for  the  amount  found 
due,  which  was  assigned  to  plaintiff,  who  sued  the 
wife  upon  the  account  for  family  supplies,  and  the 
action  was  maintained.  In  passing  upon  the  com- 
plaint, Lord,  C.  J.,  says:  "Nothing  is  better  settled 
than  that  accepting  a  note  is  not  payment  of  an  ac- 
count, nor  is  accepting  one  note  in  renewal  of  an- 
other payment  of  the  old  note,  unless  there  is  an 
agreement  that  the  note  should  be  accepted  in  pay- 
ment." 
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2.  The  objection  made  to  the  sufficiency  of  the 
complaint  is  that  it  shows  upon  its  face  the  money 
was  loaned  to  the  defendant  at  a  time  when  it  could 
have  no  corporate  or  legal  existence,  as  it  appears 
that  the  articles  of  incorporation  were  not  filed  with 
the  secretary  of  state  until  the  eleventh  day  of  April, 
eighteen  hundred  and  ninety-three,  three  days  after 
the  loan  was  made.  Conceding  that  the  incorporation 
of  defendant  was  not  accomplished  until  its  articles 
were  duly  filed  with  the  secretary  of  state,  and  for 
that  reason  it  had  no  legal  existence  on  the  eighth 
of  April,  eighteen  hundred  and  ninety-three,  is  the 
objection  vital  to  the  complaint  ?  •  In  considering  this 
question  it  must  be  observed  that  the  defendant 
answered  over,  and  trial  was  had  under  the  pleadings 
and  issues  thus  joined,  so  that  all  reasonable  intend- 
ments must  go  in  support  of  the  judgment.  Most 
certainly  it  is  true  that  a  corporation  must  have  an 
existence  before  it  can  assume  to  act  or  carry  on 
business.  The  statute  provides  how  a  private  corpo- 
ration like  this  may  be  formed  and  organized,  and 
prior  to  its  lawful  creation  it  is  idle  to  think  of  its 
entering  into  contractual  relations.  After  its  organ- 
ization it  may  transact  such  business  as  it  is  author- 
ized and  empowered  to  do  by  the  articles  of  incorpo- 
ration which  give  it  individuality  and  being.  Now, 
the  plaintiff  alleges  that  he  loaned  to  the  defendant, 
through  its  managing  agent,  acting  for  and  on  its 
behalf,  the  money  which  it  is  sought  to  recover,  and 
April  eighth  is  named  as  the  date  of  the  transaction. 
The  defendant,  while  it  may  not  have  been  in  esse  at 
the  date  fixed  by  the  complaint,  yet  it  could,  at  any 
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time  after  its  organization,  by  adoption  make  the  con- 
tract its  own.  It  has  been  said  that  the  adoption  of 
a  former  contract  is  the  making  of  a  contract  as  of 
the  date  of  the  adoption :  McArthur  v.  Times  Printing 
Company,  48  Minn.  322  (31  Am.  St.  Rep.  653,  51 
N.  W.  216 ).  In  their  primary  significance,  there  is 
a  manifest  distinction  between  "  adoption  "  and  "  rati- 
fication." The  one  signifies  to  take  and  receive  as 
one's  own  that  with  reference  to  which  there  existed 
no  prior  relation  either  colorable  or  otherwise;  while 
the  other  is  a  confirmation,  approval,  or  sanctioning 
of  a  previous  act,  or  an  act  done  in  the  name  or  on 
behalf  of  the  party  ratifying,  without  sufficient  or 
legal  authority, — that  is  to  say,  the  confirmation  of 
a  voidable  act.  But,  as  relating  to  contracts,  some 
lexicographers  treat  them  as  synonymous.  Rapalje 
thus  defines  "Adopt — adoption":  "Of  contract. —  To 
adopt  a  contract  is  to  accept  it  as  binding,  notwith- 
standing some  defect  which  entitles  the  party  to  re- 
pudiate it."  See  Rapalje  and  Lawrence's  Law  Dic- 
tionary; see  also  Anderson,  Dictionary  of  Law,  36. 
Now,  as  regards  a  contract  made  or  an  obligation 
incurred  by  the  promoters  of  a  corporation  in  the 
name  of  or  for  and  in  behalf  of  a  contemplated  cor- 
poration, it  would  seem  that  an  adoption  or  a  ratifi- 
cation thereof  by  the  corporation  after  it  had  devel- 
oped into  a  legal  entity  would  mean  one  and  the 
same  thing,  and  would  be  accomplished,  by  one  and 
the  same  process.  True,  the  promoters  cannot  be  the 
agents  of  an  unborn  corporation;  but,  where  they 
have  assumed  to  act  for  it  and  to  contract  in  its 
name,  the  approval  and  confirmation  of  such  acts  by 
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the  corporation  when  organization  has  been  duly 
accomplished  is  but  the  ratification  of  the  acts  of  an 
unauthorized  agent.  And  the  result  is  the  same 
whether  we  call  it  "  adoption  "  or  "  ratification. "  But 
it  is  not  very  material  here  to  determine  whether, 
as  relating  to  contracts,  these  terms  are  synonymous, 
or  are  capable  of  being  thus  distinguished,  as  they 
might  be  were  the  statutes  of  frauds  or  limitations 
involved.  Suffice  it  to  say  authorities  are  not  want- 
ing which  hold  them  to  mean  one  and  the  same 
thing:  See  Thompson  on  Corporations,  §  5321,  and 
Stanton  v.  New  York  Railroad  Company,  59  Conn.  285 
(22  Atl.  300).  The  time  of  entering  into  the  con- 
tract is  not  a  necessary  ingredient  to  the  mainte- 
nance of  this  action :  Bliss  on  Code  Pleading,  §  284. 
Mr.  Thompson,  in  his  excellent  and  elaborate  treatise 
on  the  Law  of  Corporations  (Vol.  IV.  §  5325),  says: 
"It  has  been  held  that  in  an  action  against  a  cor- 
poration upon  a  contract,  it  is  not  necessary  for 
plaintiff  to  plead  that  the  corporation  has  ratified 
the  making  of  the  contract,  in  order  to  introduce 
evidence  of  a  ratification,"  citing  Collins  v.  Life  Asso- 
ciation of  America,  3  Mo.  App.  586. 

Now,  to  the  main  question.  Although  there  is 
some  conflict  in  the  authorities,  it  has  been  main- 
tained and  settled  in  some  jurisdictions  that,  while 
a  corporation  is  not  bound  by  engagements  made 
for  and  in  its  behalf  by  its  promoters  before  it  has 
been  duly  organized,  it  may,  after  its  organization, 
make,  such  engagements  its  own.  This  it  may  do  in 
manner  and  form  and  precisely  as  it  may  make 
similar    original    contracts.     A  formal   action  of  the 
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board  of  directors  is,  however,  indispensable  in  all 
cases  where  it  would  be  necessary  if  the  corporation 
wl*  acting  in  the  first  instance.  But  it  is  Hot  nec- 
essary that  such  adoption,  ratification,  or  acceptance 
be  expressed,  as  it  may  be  inferred  from  acts  or  ac- 
quiescence on  the  part  of  the  corporation,  or  by  its 
authorized  agents  in  its  behalf,  as  similar  original 
contracts  may  be  established:  Battelle  v.  Northwestern 
Pavement  Company,  37  Minn.  89  (33  N.  W.  327);  Jfc- 
Arthur  v.  Times  Printing  Company,  48  Minn.  322  (31 
Am.  St.  Rep.  653,  51  N.  W.  216);  Stanton  v.  New 
York  and  Erie  Railroad  Company,  59  Conn.  285  (22 
Atl.  300);  Buffington  v.  Bardon,  80  Wis.  639  (50  N. 
W.  776);  and  Morawetz  on  Private  Corporations, 
§  548.  We  adopt  this  exposition  of  the  rule,  as  we 
believe  it  to  be  sustained  by  the  weight  of  authority 
as  well  as  founded  upon  the  better  reason.  It  will 
have  to  be  conceded  that  the  agreement  must  be 
one  which  the  corporation  itself  could  enter  into, 
and  one  which  the  usual  agents  of  the  company 
have  expressed  or  implied  authority  to  make.  But 
where,  with  full  knowledge  of  all  the  facts,  the  cor- 
poration assumes  the  contract,  and  agrees  to  pay 
the  consideration,  or  accepts  and  retains  the  benefits, 
it  will  be  bound  thereby:  Buffington  v.  Bardon,  80 
Wis.  639  (50  N.  W.  776);  Leonard  v.  Burlington  Mutual 
Loan  Association,  55  Iowa,  594  (8  N.  W.  463);  Paxton 
Cattle  Company  v.  First  National  Bank,  21  Neb.  621 
(59  Am.  Rep.  852,  33  N.  W.  271);  Grand  River  Bridge 
Company  v.  Rollins,  13  Colo.  4  (21  Pac.  897).  It  is 
alleged  here,  not  only  that  the  contract  was  made 
for  and  in  behalf  of  the  corporation,  but  that  it  had 
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promised  to  pay  the  balance  sued  for,  and  it  suffi- 
ciently appears  that  the  parties  contracting  in  its  be- 
half were  its  promoters  and  organizers.  It  further 
appears  by  the  testimony  that  it  is  highly  probable 
the  defendant  received,  accepted,  and  used  the  money 
to  recover  which  this  action  was  instituted.  Under 
such  circumstances,  the  objection  to  the  action  of 
the  court  in  overruling  the  demurrer  cannot  be  sus- 
tained. 

3.     When  the   plaintiff  had    rested    his   case,  the 
defendant  moved  for  a  nonsuit,  which  the. court  de- 
nied, and  this  is  assigned  and  relied  upon   here  as 
error.     This  involves  to  some  extent  a  review  of  the 
testimony  offered  and  admitted  in  support  of  the  ac- 
tion.    The  answer  puts  in  issue  many  of  the  mate- 
rial allegations  of  the  complaint,  but  we  take  it  that 
this  much  is  admitted, — first,  that  Robinson,  Brum- 
field,  and  Dunbar  were  the  principal  stockholders  of 
the    corporation;    second,    that    Robinson   was    at   all 
times   its   secretary;    third,    that  John   Hallinan   may 
have  been  its  managing  agent  on  the  eighth  day  of 
April,  eighteen  hundred   and  ninety-three,  and  much 
if   not  most  of  the  time  since;    and,  fourth,  that  de- 
fendant had  a  corporate  existence  at  some  time  since 
April   eleventh,  eighteen   hundred    and    ninety-three. 
Before  the  trial,  and  in  due  time,  defendant  was  no- 
tified in  writing   by  plaintiff   to  produce  for  his  use 
as  evidence  at  the  trial  a  receipt  given  by  plaintiff 
to   defendant   for    one    hundred    dollars    about    May 
third,   eighteen   hundred   and   ninety-three,    the   sur- 
rendered  note,   the   records   of    the   meetings   of   de- 
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fendant,  its  books  of  account,  in  which  were  kept  the 
transactions  of  defendant,  especially  with  plaintiff, 
and  a  letter  written  to  Dunbar  April  fourth,  eighteen 
hundred  and  ninety-three,  by  plaintiff.  Answering 
this,  the  defendant  stated  that  it  had  "nothing  in  its 
possession,  or  under  its  control  mentioned  in  said 
notice  except  its  books  of  account  with  the  plaintiff," 
which  it  proffered  to  produce.  John  Hallinan  testi- 
fied, among  other  things,  that  he  was  president,  man- 
ager, and  bookkeeper  of  the  defendant  company. 
When  asked  for  the  surrendered  note  he  answered, 
"I  have  not  got  it."  Then  as  he  was  interrogated 
he  responded  as  follows,  which  we  shall  have  occas- 
ion to  refer  to  later  on:  "Question. —  I  ask  you  as  an 
officer  of  the  defendant  corporation  to  produce  that 
note.  Answer. — The  original  note  I  sent  to  Portland 
immediately.  Q. — To  whom?  A. — To  Mr.  Robin- 
son. Q. — Who  is  Robinson?  A. —  Secretary  of  the 
company.  Q. — Then  the  receipt  for  one  hundred 
dollars  payment  made  by  you  as  agent  of  the  com- 
pany to  the  plaintiff  on  or  about  the  third  day 
of  May?  A. —  I  have  not  got  it;  I  destroyed  it. 
Q. — Then  the  minute-book  of  the  company?  A. — I 
have  not  got  that;  they  are  in  Portland;  I  don't  keep 
any  of  the  accounts  in  Portland.  Q. — What  books 
of  your  own  have  you  got?  A. — My  ledger.  Q. —  Is 
there  another  kept  in  Portland?  A. — They  keep 
books  in  Portland.  I  have  nothing  to  do  with  them. 
Q. — You  were  asked  to  produce  the  books  of  account 
in  which  the  account  with  this  plaintiff  are  kept. 
A. —  I  have  got  it.  Q. — With  reference  to  this  note? 
X. — There  is  nothing  about  the  note  in  it.     I  never 
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made  any  entry  of  these  things  in  my  books  at  all. 
Q. — They  are  made  in  Portland?  A. — Yes,  sir." 
Nor  was  the  witness  able  to  produce  the  letter  to 
Dunbar  of  April  fourth,  eighteen  hundred  and 
ninety-three.  The  defendant's  failure  or  refusal  to 
produce  the  documents  called  for  by  the  notice  can 
not  be  considered  as  evidence  of  the  truth  of  what 
plaintiff  claims  he  would  be  able  to  prove  by  them; 
that  is,  that  to  a  greater  or  less  extent  they  would 
have  a  tendency  to  prove  his  case.  It  did,  however, 
open  wide  the  doors  for  the  introduction  of  secon- 
dary evidence;  and  if  any  such  were  introduced, 
from  which  the  truth  of  such  claims  could  reasona- 
bly be  inferred,  the  nonproduction  of  the  primary 
evidence,  unless  attended  with  some  sufficient  or  rea- 
sonable excuse  therefor,  would  strengthen  the  infer- 
ence. As  the  introduction  of  inferior  evidence,  when 
higher  or  primary  evidence  is  at  hand,  would  create 
a  presumption  that  the  higher  or  primary  would  be 
adverse  if  produced,  so,  if  a  party,  when  legally 
called  upon  to  produce  the  best  evidence,  if  within 
his  power  to  do  so,  fails  to  comply  with  the  demand, 
and  allows  his  adversary  to  proceed  with  the  intro- 
duction of  secondary  evidence,  the  presumption  will 
obtain  that  the  higher  evidence  would  be  more  hurt- 
ful to  him  than  the  secondary,  and  thus  strengthen 
the  inference  to  be  drawn  therefrom.  See  Hill's 
Code,  §  776,  subdivisions  5  and  6,  and  Connell  v.  Mc- 
Laughlin, 28  Or.  230  (42  Pac.  220). 

4.     The    testimony    further    shows    that    plaintiff 
became     acquainted    with    Hallinan    in     September, 
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eighteen  hundred  and  ninety-one,  and  with  Dunbar 
some  time  before  the  money  was  loaned;  the  latter 
having  sent  him  up  from  Portland  to  take  charge  of 
the  mill.  He  had  not  seen  either  Robinson  or 
Brumfield  until  after  the  company  had  been  formed. 
His  first  conversation  with  Hallinan  in  regard  to 
the  money  in  controversy  took  place  on  April  fourth, 
eighteen  hundred  and  ninetyrthree.  Hallinan  told 
him  that  Dunbar,  Robinson,  and  Brumfield  had 
bought  the  Oregon  Flouring  Company's  stock, —  that 
is,  the  Turner  Flouring  Mills, —  and  that  to  enable 
them  to  start  up  and  run  the  mill  theylieeded  the 
one  thousand  dollars  which  he  had  in  the  bank,  and 
wanted  him  to  loan  it  to  them,  to  which  plaintiff 
consented,  and,  at  Hallinan's  request,  wrote  a  letter 
to  Dunbar,  offering  to  loan  them  the  money.  To 
this  letter  Dunbar  replied:  "I  am  very  much  obliged 
to  you  for  your  kindly  wishes,  and  for  your  finan- 
cial assistance  and  offer  of  one  thousand  dollars  to 
assist  us  in  getting  the  mill  started  again.  I  gladly 
accept  of  your  offer,  and  will  send  you  up  note, 
made  and  signed  by  all  of  my  partners  here."  Upon 
Hallinan's  advice,  plaintiff  went  to  Salem  on  April 
sixth  or  seventh,  and  made  out  a  check  for  the 
money  upon  the  First  National  Bank,  payable  to 
John  Hallinan  or  order.  After  returning  on  Satur- 
day, the  eighth,  in  the  morning,  plaintiff,  at  Halli- 
nan's  request,  went  from  his  house  over  to  the  mill 
and  handed  him  the  check,  when  he  ( Hallinan ) 
laid  down  the  note  for  plaintiff  signed  by  Dunbar, 
Robinson,  and  Brumfield,  which  plaintiff  took  home 
with  him.     At   the  same  time  Hallinan    gave    plain- 
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tiff  the  key,  and  turned  the  mill  over  to  him  to  take 
charge  of  in  his  absence,  and  then  went  to  Portland 
on  the  one  o'clock  train,  taking  the  check  with  him. 
On  his  return  the  following, Tuesday,  he  told  plain- 
tiff that  "he  was  just  come  up  from  Portland  and 
arrived  in  time  when  the  persons  were  assembled  to 
form  the  company,  and  the  deeds  were  signed,  and 
the  company  met  the  same  afternoon,  and  my  check 
was  handed  in  to  the  company,  and  they  would  be 
able  to  start  the  mill  up  in  a  few  days."  On  Octo- 
ber twelfth  Hallinan  paid  the  interest  on  the  note, 
and  on  the  sixteenth  a  new  note  was  given,  it  hav- 
ing been  sent  from  Portland  by  Robinson.  The  old 
one  was  then  taken  up  by  Hallinan.  Plaintiff  wrote 
several  letters  to  the  company,  and  others  to  the 
secretary  and  Mr.  Dunbar  regarding  the  note,  de- 
manding payment  in  some  of  them.  On  the  fourth 
day  of  May,  eighteen  hundred  and  ninety-four,  Rob- 
inson sent  up  one  hundred  dollars  from  Portland, 
and  Hallinan  paid  it  to  plaintiff  upon  the  note.  For 
this  money  plaintiff  gave  a  receipt  running  in  the 
name  of  Turner  Flouring  Mills  Company,  which 
Hallinan  accepted.  Plaintiff  testified  that  in  writing 
to  Dunbar  he  proposed  to  lend  the  money  to  the 
Turner  Flouring  Mills  Company,  and  that,  in  accord 
with  the  proposal,  did  lend  to  the  company.  Several 
other  letters  were  introduced,  some  from  Robinson, 
and  some  from  Dunbar.  Those  from  Robinson  were 
written  upon  the  letterheads  of  the  company, 
whereon  was  printed  "W.  Dunbar,  President,  J.  C. 
Robinson,  Secretary," 
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In  one,  bearing  date  December  sixth,  eighteen 
hundred  and  ninety-three,  Mr.  Robinson,  after  com- 
menting somewhat  upon  Dunbar's  unfortunate  litiga- 
tion growing  out  of  the  smuggling  cases,  says:  "  Un- 
der any  circumstances  the  rest  of  the  trial  will  not 
have  any  effect  on  the  position  of  the  company.  At 
the  worst,  even  if  Mr.  Dunbar  could  not  go  on  with 
the  business,  the  other  partners  hold  a  majority  of 
the  stock,  and  can  carry  on  just  the  same,  and  Mr. 
Dunbar's  stock  cannot  be  touched  by  any  one.  I 
don't  think  you  need  have  the  least  fear  as  to  the 
result.  You  know  how  poor  a  season  there  has 
been  ever  since  we  started;  yet,  in  spite  of  that,  we 
have  been  able  to  pay  off  Balfour,  Guthrie  and  Com- 
pany for  all  the  fixtures,  stores,  and  book  debts  of 
the  old  company,  so  that  everything  is  now  our  own. 
We  have  also  paid  the  eight  hundred  dollars  which 
Mr.  Crocker  lent  us,  and  now  we  owe  no  one  except 
yourself  and  the  bank,  and  the  bank  of  course  is 
well  covered.  I  think  if  we  have  been  able  to  do  so 
well  in  poor  times,  our  prospects  ought  to  be  very 
good  in  ordinarily  fair  seasons.  The  fact  is,  our  ex- 
penses here  are  very  small,  and  all  that  Mr.  Dunbar 
and  myself  take  out  of  the  business  is  fifty  dollars  a 
month  each.  It  is  not  enough  to  live  on,  but  we 
are  determined  to  leave  every  dollar  we  can  in  the 
business  until  times  are  better.  *  *  *  I  hope 
that  long  before  your  note  is  due  we  will  have 
made  enough  money  to  pay  it  with  ease.  We  could 
do  it  now  if  our  flour  was  sold,  for  we  should  have  a 
nice  surplus.  I  hope  this  explanation  will  satisfy 
you.     You  know  I  manage  everything  relating  to  the 
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finances,  and  neither  Mr.  Dunbar  or  any  one  else  can 
draw  a  dollar  without  me,  and  my  endeavor  all  the 
time  is  that  every  one  who  does  business  with  us 
shall  have  full  confidence  in  us.  *  *  *  The 
money  you  lent  us  has  been  very  helpful  to  us,  and 
you  may  depend  on  my  doing  everything  to  safe- 
guard your  interest.  If  everything  goes  well  I  will 
have  some  money  of  my  own  to  spare  in  a  day 
or  two."  On  March  second,  eighteen  hundred  and 
ninety-four,  Robinson  writes:  "I  can  see  no  way  in 
which  we  can  take  up  your  note  this  month.  *  *  * 
I  hope  that  by  the  end  of  the  month  we  may  get 
orders  that  will  justify  us  in  running  the  mill,  and 
so  be  able  to  pay  you  at  least  part  of  the  note."  On 
April  sixth  he  writes:  "We  told  you  we  considered 
the  note  due  on  the  earlier  date,  and  would  so  enter 
it  on  our  books.  We  continue  to  press  our  collec- 
tions, but  we  depend  on  our  remittances  from  China 
to  pay  your  note."  Dunbar  writes  April  twenty- 
seventh,  eighteen  hundred  and  ninety-four:  "  Had  I 
known  what  was  before  me  I  would  have  left  the 
milling  business  alone,  but,  as  it  now  is,  my  friends 
are  in  it,  and  I  will  do  all  I  can  to  work  it  out. 
That  will  take  time.  I  have  got  nothing  out  of  it 
since  November  last,  and  before  that  fifty  dollars  a 
month;  so  all  that  the  mill  has  earned  has  been  paid 
in  wages  at  Turner."  On  April  thirtieth  Robinson 
writes  again:  "I  am  going  to  send  down  to  Mr.  Hal- 
lman  tomorrow  for  you  one  htmdred  dollars.  I  can 
not  get  it  today,  but  am  confident  about  it  tomorrow. 
I  was  in  hopes  to  have  done  better  for  you,  but  the 
taxes  must  be  paid,  and  it  takes  all  I  can  get  hold 
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of.  We  have  got  orders  that,  will  keep  the  mill  go- 
ing for  a  little  time,  and  the  price  is  a  little  better, 
so  I  hope  if  business  keeps  up  to  send  you  money 
regularly."  Miss  Bertha  Schreyer,  the  sister  of  plain- 
tiff, testified  that  Hallinan  told  her  on  April  fourth, 
eighteen  hundred  and  ninety-three,  that  they  had 
bought  the  mill,  and  were  starting  a  new  company, 
and  that  Robinson  and  Brumfield  were  connected 
with  it.  Afterwards  Hallinan  told  her  that  at  first 
Dunbar  was  president,  but  that  later  he  became  the 
president;  and  he  told  Watson  that  Dunbar,  Robin- 
son, Brumfield,  and  himself  were  the  company.  The 
note  was  offered  in  evidence,  to  be  surrendered  to 
defendant.  This  evidence  would  seem  to  indicate 
that  Hallinan  borrowed  this  money  for  the  defend- 
ant corporation,  that  it  has  had  the  benefit  thereof, 
having  used  the  same  in  its  business,  that  it  has 
adopted  or  ratified  the  acts  of  its  officers  in  borrow- 
ing for  its  use  and  benefit,  and  thereby  undertook 
to  repay  the  same;  hence  the  motion  for  nonsuit  was 
properly  overruled.  As  supporting  this  conclusion 
see  Pittsburg  Mining  Company  v.  Quintrell,  91  Tenn. 
693,  20  S.  W.  248;  Paxton  Cattle  Company  v.  First 
National  Bank,  21  Neb.  621  ( 59  Am.  Rep.  852,  33 
N.  W.  271 ),  and   Whitney  v.   Wyman}  101  U.  S.  392. 

5.  It  is  next  claimed  that  the  court  erred  in  re- 
fusing to  allow  Hallinan,  upon  cross-examination,  to 
answer  the  following -question,  namely,  "Now,  you 
were  asked  about  some  receipts  for  some  money 
which  you  paid,  the  attorney  said,  to  the  plaintiff 
Schreyer;   now  you  may  state  how  you  came  to  pay 
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that  money,  and  get  that  receipt  for  it."  By  refer- 
ring back  to  Hallinan's  testimony  it  will  be  seen 
that  he  was  merely  asked  in  chief  concerning  the 
whereabouts  of  the  one-hundred-dollar  receipt,  and 
he  answered:  "I  have  not  got  it;  I  destroyed  it." 
Nothing  was  asked  him  concerning  the  payment  of 
the  money.  The  sole  purpose  of  the  inquiry  in 
chief  was  to  show  the  nonproduction  of  the  receipt 
on  the  part  of  the  defendant  after  it  had  been  noti- 
fied to  produce  it,  so  as  to  permit  the  introduction 
of  secondary  evidence  of  its  contents.  In  this  view 
there  was  no  error  in  sustaining  the  objection. 

6.  The  witness  was  further  asked,  upon  cross-ex- 
amination, the  following  questions,  namely,  "I  will 
ask  you  if  in  taking  up  that  old  note  which  the  at- 
torney called  your  attention  to,  which  you  say  you 
forwarded  to  Robinson  in  Portland,  if  you  did  so  as 
the  agent  of  Robinson,  Brumfield,  and  Dunbar,  and 
not  as  the  agent  of  the  Turner  Flouring  Mills  Com- 
pany?" "Did  you  act  in  the  capacity  as  agent  or 
president  of  the  Turner  Flouring  Mills  Company, 
the  defendant  in  this  action,  in  the  matter  pertain- 
ing to  this  Schreyer  note  sued  upon?"  To  which 
an  objection  was  made  as  not  proper  cross-examina- 
tion, and  sustained  by  the  court,  and  such  ruling  is 
assigned  as  error.  The  same  answer  is  applicable 
here  as  to  the  preceding  assignment.  The  witness 
was  only  asked  in  chief  to  produce  the  old  note. 
He  was  not  interrogated  as  to  the  consideration,  or 
as  to  how  or  for  what  purpose  it  was   executed.     So 
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the   objection   to  these   questions   was   also   properly 
sustained. 

Another  error  is  assigned  which  is  predicated 
upon  the  court's  admission  in  evidence  of  several  ex- 
hibits, consisting  of  letters  written  to  plaintiff  from 
time  to  time  by  Dunbar  and  Robinson,  concerning 
the  money  which  is  the  subject  of  the  action.  Some 
of  these  letters  were  written  upon  the  letterheads  of 
the  Tomer  Flouring  Mills  Company,  but  the  context 
of  all  were  more  or  less  concerned  with  the  money 
transaction  about  which  the  controversy  arose,  and 
we  think  for  this  reason,  if  for  no  other,  the  exhib- 
its were  admissible.  This  disposes  of  all  the  objec- 
tions maintained  here,  and  the  judgment  of  the 
court  below  will  be  affirmed.  Affirmed. 


Argued  November  18, 1895;  decided  February  3, 1898. 
EX  PARTE   MASON. 

BTATB    EX    RBL.   V.   MASON. 
'  [43Pac651.] 

1.  DinuufBNT  of  Atnhwby— "Moral  Turktuot"*—  Code,  }  1047,— » 
The  publication  of  a  libel  ia  a  "misdemeanor  involving  moral  tur- 
pitude" within  the  meaning  of  section  1047  of  Hill's  Code,  author- 
ising the  removal  or  suspension  of  an  attorney  on  his  conviction  of 
a  felony  or  "  misdemeanor  involving  moral  turpitude." 

•  In  addition  to  the  authorities  cited  In  this  opinion  the  following  will 
be  found  in  point  on  the  question  of  moral  turpitude:  Klumph  v.  Dunn, 
66  Pa.  St.  141  (5  Am.  Rep.  S55)  where  the  court  held  that  to  charge  a  mar- 
ried man  with  having  committed  adultery  was  imputing  to  him  the  com- 
mission  of  an  offense  that  involved  moral  turpitude;  Hoag  v.  Hatch,  23 
Oram.  585,  where  a  charge  of  having  distributed  money  and  rum  to  influ- 
ence voters  at  an  election  was  said  to  involve  moral  turpitude;  McOuen  v. 
Ludiam,  17  N.  J.  Law,  12,  holding  that  to  charge  a  postmaster  with  having 
broken  open  letters  in  the  postoffVce  was  not  imputing  any  moral  delin- 
quency; and  £*dwoy  v.  Gray,  H  Vt.  at  page  298,  where  it  is  said  that  the 
offense  of  larceny  does  not  necessarily  imply  moral  turpitude.— Reporter. 
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2.  Nature  or  Disbarmbht  Pbocbsdihgs.— Proceedings  against  an  attor- 
ney under  section  1047  of  Hill's  Code  are,  so  to  speak,  quad  crimi- 
nal in  their  nature— that  is,  the  penalty  is  fixed,  and  must  follow  a 
finding  of  guilty. 

&  DisBASMurr— Discretion  of  Coror.— Although,  under  section  1047, 
Hill's  Code,  the  record  of  a  conviction  of  an  attorney  for  a  felony 
or  a  misdemeanor  involving  moral  turpitude  is  conclusive  evidence 
of  his  guilt,  yet  the  court  may,  at  its  option,  examine  the  facts  in 
order  to  determine  the  extent  or  severity  of  the  punishment. 

This  is  a  proceeding  to  disbar  an  attorney,  insti- 
tuted by  the  State  upon  the  relation  of  the  members 
of  the  Grievance  Committee  of  the  Oregon  State  Bar 
Association.  The  facts  are  that  0.  P.  Mason,  a 
licensed  attorney,  was  indicted,  tried,  and  convicted 
of  the  crime  of  libel,  upon  proof  of  the  publication 
of  defamatory  matter  in  a  newspaper  published  at 
Portland,  Oregon,  known  as  the  Sunday  Mercury, 
while  he  was  its  editor.  Whereupon  the  relators 
filed  an  information  against  him  in  this  court  alleg- 
ing such  conviction,  and  that  the  offense  of  which 
he  was  so  convicted  is  a  "misdemeanor  involving 
moral  turpitude,"  and  pray  a  judgment  of  removal 
against  the  accused.  The  defendant,  upon  being 
cited  to  appear,  filed  his  answer  to  the  information, 
in  which  he  denies  that  the  misdemeanor  of  which 
he  was  convicted  involved  moral  turpitude,  and 
alleges  that  he  was  found  guilty  thereof  by  construc- 
tion of  law  only,  which  renders  the  manager,  editor, 
or  owner  of  a  newspaper  criminally  liable  for  the 
publication  of  a  libel,  whether  he  wrote  the  article 
or  not,  or  had  any  knowledge  of  its  publication; 
thai  he  did  not  write  tho  alleged  libelous  article,  or 
666  it,  or  know  of  its  publication  until  after  the  news- 
paper was  in  circulation.     The  reply  having   put  in 
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issue  the  allegations  of  new  matter  contained  in  the 
answer,  the  cause  was  referred  to  C.  H.  Sholes,  who 
took  and  reported  the  evidence  to  this  court,  from 
which  it  appears  that  Mason,  upon  the  argument  of 
a  demurrer  to  said  indictment,  stated  to  the  court 
that  he  had  seen  the  article  before  it  was  published, 
but  did  not  consider  it  libelous,  nor  did  he  at  that 
time  so  regard  it;  that  at  the  trial  of  said  criminal 
action,  as  a  witness  in  his  own  behalf,  he  testified 
that  the  statement  so  made  by  him  to  the  court  was 
erroneous;  that  at  the  time  he  argued  the  demurrer 
he  thought  he  had  seen  and  corrected  the  proof  of 
the  article,  but  upon  examining  the  original  manu- 
script he  found  he  had  never  seen  it,  nor  did  he 
know  of  its  publication  until  after  the  newspaper 
was  in  circulation.  The  foreman  of  the  Sunday 
Mercury  testified  that  he  wss  acquainted  with  and 
knew  Mason's  handwriting;  that  he  set  the  type  for 
a  part  of  the  article  complained  of,  and  that  the 
defendant  neither  wrote  it  nor  corrected  the  proof 
thereof.  No  evidence  was  introduced  to  contradict 
Mason's  testimony,  and  hence  we  must  conclude  that 
it  is  true,  and  also  that  he  was  convicted  by  reason 
of  his  carelessness  as  editor,  in  suffering  a  libelous- 
article  to  be  published  in  a  newspaper  of  which  he 
was  editor:  State  v.  Mason,  26  Or.  273  (46  Am.  St. 
Rep.  629,  26  L.  R.  A.  779,  38  Pac.  130).  The  statute 
provides  that  an  attorney  may  be  removed  or  sus- 
pended upon  his  being  convicted  of  a  misdemeanor 
involving  moral  turpitude,  in  which  case  the  record 
of  his  conviction  is  conclusive  evidence:  Hill's  Code,. 
§1047. 
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For  the  motion  to  disbar  there  was  an  oral  argu- 
ment by  Mr.  Cicero  M.  Idleman,  attorney-general,  and 
Mr.  Frank  A.  E.  Starr. 

Contra  there  was  an  oral  argument  by  Mr.  Oliver 
P.  Mason,  in  pro.  per. 

Per  Curiam.  1.  The  answer  impliedly  admits 
the  conviction,  the  record  of  which  is  made  a  part 
of  the  evidence  submitted,  and  this  being  conclusive 
thereof,  necessitates  an  interpretation  of  the  term 
"moral  turpitude."  Mr.  Newell,  in  his  work  on  Def- 
amation, Slander,  and  Libel,  §  12,  in  speaking  of  the 
term,  says:  "Moral  turpitude  may  therefore  be  de- 
fined as  an  act  of  baseness,  vileness,  or  depravity  in 
the  private  and  social  duties  which  a  man  owes  to 
his  fellow  man,  or  to  society  in  general,  contrary  to 
the  accepted  and  customary  rule  of  right  and  duty 
between  man  and  man."  In  actions  of  libel  and  slan- 
der, moral  turpitude  has  been  held  to  have  been 
involved  by  imputing  to  another  the  commission 
of  the  following  crimes:  Abortion — Filber  v.  Dauter- 
man,  26  Wis.  518;  Bissell  v.  Cornell,  24  Wend.  354; 
Widrig  v.  Oyer,  13  Johns.  124.  Adultery — Ranger  v. 
Goodrich,  17  Wis.  80.  Bribery— Hoag  v.  Hatch,  23 
Conn.  585.  Burglary — Alfele  v.  Wright,  17  Ohio 
St.  238  (93  Am.  Dec.  615).  Forgery— Alexander  v. 
Alexander,  9  Wend.  140.  Fornication — Pollard  v. 
Lyon,  91  U.  S.  225.  Keeping  a  Bawdy-house  —  Mar- 
tin v.  StiUwell,  13  Johns.  274  (7  Am.  Dec.  374). 
Larceny — Redway  v.  Gray,  31  Vt.  292;  Perdue  v. 
Burnett,  Minor  (Ala.),  138.  Libel — Andres  v.  Kop- 
penheafer,  3   Serg.  and    R.   254    (8   Am.    Dec.    647  > 
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Removing  Boundary  Marks —  Young  v.  Miller,  3  Hill, 
21 ;  Dial  v.  Holier,  6  Ohio  St.  228.  It  has  been  as- 
sumed, also,  by  way  of  argument,  that  moral  turpi- 
tude is  not  involved  in  the  commission  of  the  fol- 
fowing  misdemeanors:  Assault  and  battery,  breaches 
of  the  peace,  forcible  entry  and  detainer,  trespass, 
and  sales  of  intoxicating  liquor  without  a  license: 
Bedway  v.  Gray,  31  Vt.  292;  Smith  v.  Smith,  2  Sneed, 
473;  Andres  v.  Koppenheafer,  3  Serg.  and  R  254 
(8  Am.  Dec.  647).  No  unintentional  wrong  or  im- 
proper act,  innocent  in  purpose,  can  involve  moral 
turpitude:  PuUman  Palace  Car  Company  v.  Central 
Transportation  Company,  65  Fed.  158.  The  term 
lacks  precision,  and  necessitates  the  examination 
of  the  works  of  moral  and  ethical  authors,  rather 
than  the  textbooks  of  legal  writers,  to  ascertain 
whether  a  given  case  falls  within  or  without  the 
rule:  Skinner  v.  White,  1  Dev.  and  B.  471;  Birch  v. 
Benton,  26  Mo.  153.  In  Parkersburg  v.  Brown,  106 
U.  S.  487,  (1  Sup.  Ct.  442,)  Mr.  Justice  Blatch- 
ford,  commenting  upon  an  ultra  vires  contract,  says: 
"The  illegality  of  that  contract  does  not  arise  from 
any  moral  turpitude.  The  property  was  transferred 
under  a  contract  which  was  merely  malum  prohibitum, 
and  where  the  city  was  the  principal  offender.  In 
such  a  case  the  party  receiving  may  be  made  to  re- 
fund to  the  person  from  whom  it  has  received  prop- 
erty for  the  unauthorized  purpose,  the  value  of  that 
which  it  has  actually  received.' '  So  too  in  Spring 
Company  v.  Knowlton,  103  U.  S.  49,  Mr.  Justice 
Woods,  commenting  upon  a  similar  contract,  says: 
"It  is  to   be    observed  that  the  making  of  the  ille- 
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gal  contract  was  raalwm  prohibitum  and  not  malum 
in  se.  There  is  no  moral  turpitude  in  such  a  con- 
tract, nor  is  it  of  itself  fraudulent,  however  much  it 
may  afford  facilities  for  fraud."  "This  element  of 
moral  turpitude,"  says  Lowrib,  J.,  in  Ifedb  y.  SHtoel, 
21  Pa.  St.  522,  "is  necessarily  adaptive;  for  it  is 
itself  defined  by  the  state  of  public  m*rals,  and 
thus  far  fits  the  action  to  be  at  all  tames  accom- 
modated to  the  common  sense  of  the  community." 
An  assault  and  battery  is  a  crime  maiwm  in  *t,  the 
commission  of  which  rarely  involves  moral  turpi- 
tude: McCuen  v.  Ludtwm,  17  N.  J.  Law,  12.  It  is  ap- 
parent from  the  foregoing  authorities  that  the  tern 
is  vague,  and  that  "moral  turpitude"  is  involved 
only  when  so  considered  by  the  state  of  the  public 
morals,  and  hence  it  might  be  applied  in  some 
sections  and  denied  in  others,  thus  rendering  a 
satisfactory  definition  of  the  term  difficult  if  not 
impossible.  Inability  to  properly  define  the  term, 
however,  does  not  preclude  us  from  saying  that  it 
is,  and  of  necessity  must  be,  involved  in  the  wil- 
ful publication  of  a  libel.  The  case  of  Andre*  v. 
Koppenheafer,  3  Serg.  and  R.  254,  ( 8  Am.  Dec.  647f) 
was  an  action  for  slander,  founded  upon  the  fol- 
lowing language:  "What  is  a  woman  that  makes  a 
libel?  She  is  a  dirty  creature,  and  that  is  you. 
You  have  made  a  libel,  and  I  will  prove  it  with 
my  whole  estate."  It  was  held  that  the  crime  of 
libel  imputed  to  the  plaintiff  involved  moral  turpi- 
tude, Tilghman,  C.  J.,  saying:  "The  man  who 
wantonly,  maliciously,  and  falsely  traduces  the  char- 
acter   of    his   neighbor,   is    no   better    than   a  felon; 
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he  endeavors  to  rob  him  of  that  in  comparison 
with  which  gold  and  diamonds  are  but  dross."  We 
think  there  can  be  no  doubt  that  the  wilful  pub- 
lication of  a  malicious  libel  by  the  manager  of  a 
newspaper,  when  made  either  to  vent  his  spleen 
upon  the  object  of  his  wrath,  or  to  cater  to  the 
perverted  taste  of  a  small  portion  of  the  public, 
clearly  involves  moral  turpitude,  and  manifests  on 
the  part  of  the  libeler  a  depraved  disposition  and 
a  malignant  purpose. 

2.  The  statute  prescribes  and  enumerates  the 
causes  which  may  subject  an  attorney  to  the  pen- 
alty of  removal  or  suspension.  Hill's  Code,  §  1047, 
provides  that  "An  attorney  may  be  removed  or  sus- 
pended by  the  supreme  court  for  either  of  the  fol- 
lowing causes,  arising  after  his  admission  to  prac- 
tice: 1.  Upon  his  being  convicted  of  any  felony  or 
of  a  misdemeanor  involving  moral  turpitude,  in 
either  of  which  cases  the  record  of  his  conviction  is 
conclusive  evidence;  2.  For  a  wilful  disobedience  or 
violation  of  the  order  of  a  court  requiring  him  to 
do  or  forbear  an  act  connected  with  or  in  the  course 
of  his  profession;  3.  For  being  guilty  of  any  wilful 
deceit  or  misconduct  in  his  profession;  4.  For  a 
wilful  violation  of  any  of  the  provisions  of  section 
1038."  This  last  section  prescribes  the  duties  of  an 
attorney.  Here  is  a  statutory  regulation  of  the  power 
of  the  court  to  strike  an  attorney's  name  from  the 
roll.  The  power  itself  exists  inherently,  and  inde- 
pendent of  the  statute,  and  "is  necessary  for  the 
protection  of  the  court,   the  proper  administration  of 
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justice,  the  dignity  and  purity  of  the  profession,  and 
for  the  public  good  and  the  protection  of  clients": 
Weeks  on  Attorneys,  154.  A  proceeding  for  disbar- 
ment is  quasi  criminal  in  its  nature,  (Thomas  v. 
State,  58  Ala.  365;  State  v.  TunstaU,  51  Texas,  81,) 
and  the  statute  has  fixed  the  penalty  at  removal  or 
suspension.  While  the  court  must  necessarily  have 
a  wide  discretion  in  fixing  the  extent  of  the  punish- 
ment to  be  administered,  yet  conviction  in  this  court 
in  a  proceeding  like  this  must  be  followed  by  the 
penalty,  as  in  ordinary  criminal  cases  in  other  courts 
after  a  verdict  of  guilty  by  the  jury. 

3.  Now,  as  regards  the  case  at  bar,  the  defend- 
ant has  been  convicted  of  a  misdemeanor,  and,  as 
has  been  shown,  one  involving  moral  turpitude. 
The  record  of  his  conviction  is  made  conclusive  evi- 
dence thereof,  so  that  the  production  of  such  rec- 
ord established  his  guilt  in  the  disbarment  proceed- 
ings. The  court  may,  however,  go  behind  the  rec- 
ord for  the  purpose  of  determining  upon  the  extent 
or  severity  of  the  punishment  to  be  administered. 
To  illustrate,  we  quote  from  Lord  Esher,  M.  R.  in 
Be  Wtare,  62  Law  J.  (N.  S.),  601,  a  recent  case 
from  England:  "Where  a  man  has  been  convicted 
of  a  criminal  offense,  that,  prima  facie  at  all  events, 
makes  him  a  person  unfit  to  be  a  member  of  an 
honorable  profession.  You  must  not  carry  that  to 
the  length  of  saying  that  wherever  he  has  com- 
mitted a  criminal  offence  the  court  is  bound  to 
strike  him  off  for  that.  *  *  *  Baron  Pollock 
held,  and   Mr.  Justice  Manisty  held,   that  although 
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his  being  convicted  of  a  crime  prima  facie  made 
him  liable  to  be  struck  off  the  rolls,  yet  the  court 
still  had  a  discretion,  and  must  inquire  into  what 
kind  of  crime  it  was  of  which  he  had  been  con- 
victed, and  that  the  court  might  punish  him  to  a 
less  extent  than  if  he  had  not  been  so  punished. 
As  to  striking  off  the  rolls,  I  have  no  doubt  myself 
that  the  court  might  say,  'Under  these  circum- 
stances we  shall  do  no  more  than  admonish  him'; 
or  the  court  might  say,  'We  shall  do  no  more  than 
admonish  him  and  make  him  pay  the  costs  of  the 
application';  or  the  court  might  suspend  him,  or  the 
court  might  strike  him  off  the  rolls.  The  discretion 
of  the  court  in  each  particular  case  is  absolute."  In 
that  case  the  court  was  apparently  possessed  of  a 
wider  discretion  than  we  are  here,  as  it  extended  to 
an  admonishment  of  the  attorney.  Here  the  penalty 
is  removal  or  suspension,  with  full  discretion  as  to 
which  shall  be  adopted,  and,  if  the  latter,  then  as  to 
the  duration  and  limitation  thereof.  So  we  look  be- 
hind the  record  here  for  the  purpose  only  of  de- 
termining the  punishment  that  should  be  inflicted. 
The  fact  that  the  defendant  has  been  convicted  in 
the  criminal  action,  and  suffered  the  penalty  thereto 
attached,  and  that,  in  amelioration  of  the  crime  for 
which  he  was  convicted,  he  has  shown  that  he  was 
only  nominally  editor  of  the  Sunday  Mercury,  which 
contained  the  libelous  publication,  and  was  perhaps 
not  cognizant  of  the  contents  or  insertion  of  the  ar- 
ticle until  after  that  number  of  the  paper  had  been 
issued,  has  had  large  influence  with  us  in  softening 
the    penalty    incurred.      Yet    the    character    of    the 
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newspaper  with  which  he  allowed  his  name  to  be 
associated  was  calculated  to  warn  him  that  he  might 
at  any  time  be  subjected  to  just  such  a  prosecution, 
and  is  not  such  as  to  commend  him  for  the  imposi- 
tion oi  a  punishment  merely  nominal.  The  judg- 
ment of  the  court  will  therefore  be,  that  he  be  sus- 
pended from  practicing  as  an  attorney  in  all  the 
courts  of  the  state  for  the  term  of  six  months;  that 
the  state  recover  of  the  defendant  the  costs  and  ex- 
penses of  this  proceeding,  and  that  the  same  be 
paid  by  the  state  in  the  first  instance. 

Sentence  of  Suspension. 


Argued  February  11 ;  decided  April  6,  1896. 
HOCKERSMITH  v.  HANLEY. 

[UFao.497.] 

1.  Breach  of  Contract  of  Sale— Measure   of  Damages.— Where  the 

seller  of  cattle  knows  that  the  buyer  contracted  to  purchase  the 
same  for  resale  at  another  place,  and  there  is  no  market  in  which 
to  purchase  at  the  place  where  they  are  bought,  the  measure  of  dam- 
ages for  the  seller's  breach  of  the  contract  is  the  difference  between 
the  contract  price,  added  to  the  cost  of  transportation,  and  the  cur- 
rent market  price  at  their  destination  on  the  day  when  it  was  con- 
templated by  the  parties  that  the  cattle  should  arrive. 

2.  Idem.— A  purchaser  of  cattle  is  entitled  to  recover  from  the  seller  on 

a  breach  by  him  of  the  contract  such  usual  and  reasonable  charges 
as  the  former  is  compelled  to  pay  a  railroad  company  for  specially 
furnishing  and  holding  in  readiness  necessary  cars  for  the  shipment 
of  such  cattle,  where  it  was  understood  by  the  parties  that  the 
transportation  would  have  to  be  specially  provided  for. 

Appeal  from  Jackson:  Hiero  K.  'Hanna,  Judge, 

This  is  an  action  by  Joseph  W.  Hockersmith 
against  M.  F.  Hanley  to  recover  for  a  breach  of  con- 
tract on   a  sale  of  certain  beef  cattle.     It  is  alleged, 
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in  substance,  that  about  February  twentieth,  eighteen 
hundred  and  ninety-four,  the  parties  hereto  entered 
into  a  contract  by  the  terms  of  which  plaintiff 
bought  of  defendant  one  hundred  and  fifty-nine  head 
of  beef  cattle,  for  which  he  agreed  to  pay  two  and 
one  half  cents  per  pound,  live  weight,  as  they  should 
weigh  at  Medford,  Oregon,  one  thousand  dollars  to 
be  paid  "cash  in  hand,"  and  the  balance  on  the 
arrival  of  the  cattle  in  San  Francisco.  It  wag  agreed 
that  plaintiff  should  cause  the  cattle  to  be  shipped 
by  cars,  at  once,  at  his  cost  and  expense,  from  Med- 
ford to  San  Francisco,  and  that  upon  their  arrival 
at  the  latter  place  plaintiff  would  pay  defendant  the 
balance  of  the  purchase  price;  that  defendant  should, 
upon  demand  of  plaintiff,  cause  the  cattle  to  be 
weighed  and  delivered  in  the  stock  yards  and  put 
on  board  the  cars  at  Medford.  It  is  further  shown 
that  plaintiff  paid  one  thousand  dollars  upon  the 
contract,  and,  upon  his  demand,  defendant  took  the 
cattle  to  Medford  and  had  them  weighed;  that  plain- 
tiff had  provided  and  had  in  readiness  railway  cars 
sufficient  for  their  shipment  to  San  Francisco,  and 
was  then  and  there  able  and  willing  to  make  such 
shipment.  It  is  then  alleged,  "That  after  *  *  * 
the  weighing  of  said  cattle  and  delivery  of  the  same 
at  Medford,  Oregon,  defendant  wrongfully  and  unlaw- 
fully refused  to  permit  said  cattle  to  be  transported 
to  San  Francisco,  *  *  *  and  wrongfully  and  un- 
lawfully took  said  cattle  from  the  possession,  custody, 
and  dominion  of  plaintiff,  and  refused  and  still  does 
refuse  unlawfully  to  permit  plaintiff  to  keep  posses- 
sion  or  control   of  said   cattle,  or  to  allow  the  same 
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to  be  shipped  or  transported  to  San  Francisco."  The 
prayer  is  for  the  one  thousand  dollars  paid  as  dam- 
ages. Special  damages  are  also  alleged, — firstj  for  lia- 
bility incurred  by  plaintiff  in  providing  transporta- 
tion for  the  cattle;  and,  second,  by  reason  of  being 
prevented  by  defendant  from  making  a  resale  in 
San  Francisco  at  a  profit  of  one  half  cent  on  the 
pound.  The  defendant  in  effect  contends  that  plain- 
tiff has  stated  the  contract  in  part  only,  and  that  it 
was  further  agreed  between  them  that  the  cattle 
should  remain  in  the  possession  and  under  the  con- 
trol of  defendant  or  his  agent,  and  that  the  title 
thereto  should  not  pass  to  plaintiff  until  the  pur- 
chase price  had  been  fully  paid.  He  denies  having 
wrongfully  or  otherwise  refused  to  allow  the  cattle 
to  be  shipped,  that  plaintiff  ever  had  the  control  or 
dominion  of  them,  or  that  he  took  them  from  plain- 
tiff, and  alleges  his  readiness  at  all  times  to  allow 
the  same  to  be  shipped  in  obedience  to  the  terms  of 
the  contract.  The  allegations  of  special  damages  are 
denied  in  part.  The  defendant  further  answering 
alleges,  in  effect,  that  he  was  ready  and  willing  to 
perform  at  the  time  contemplated  by  the  contract, 
that  plaintiff  refused  to  perform  on  his  part,  and 
that  he  was  compelled  to  keep  and  return  with  the 
cattle  to  his  farm,  and  thereafter  sold  the  same  to 
other  parties  for  a  less  figure  than  plaintiff  had 
agreed  to  pay,  thereby  rescinding  the  contract;  and 
he  seeks  to  recoup  in  damages  in  part  against  the 
thousand  dollars  advanced,  but  deposits  with  the 
clerk  of  the  court  two  hundred  dollars  for  the  ben- 
efit of  the  plaintiff.     Evidence  was  offered  at  the  trial 
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by  each  of  the  parties  tending  to  support  their  re- 
spective statements  and  understanding  as  to  the 
terms   and  conditions  of  the  contract. 

As  touching  this  feature  of  the  trial,  the  court 
instructed  the  jury  as  follows:  "1.  If  you  believe 
from  the  preponderance  of  the  evidence  the  follow- 
ing facts  are  established,  namely,  that  the  plaintiff 
agreed  to  buy  and  the  defendant  to  sell  the  cattle; 
that  the  price  per  pound  was  agreed  upon;  that  a 
part  of  the  purchase  money  was  paid  by  plaintiff 
and  received  by  defendant,  and  the  plaintiff  agreed 
to  pay  the  balance  of  the  purchase  money  at  a 
future  time  and  place,  namely,  on  the  arrival  of  the 
cattle  in  San  Francisco;  that  the.  cattle  were  by 
agreement  brought  to  Medford  and  weighed;  that 
they  were  accepted  by  the  plaintiff;  that  the  defend- 
ant delivered  them  to  plaintiff,  and  plaintiff  took 
them  into  his  custody,  and  at  his  cost  and  expense 
kept  them  over  night  ready  and  prepared  to  ship 
them  to  San  Francisco  next  day, — then  I  instruct 
you  that  such  facts,  if  so  established  by  a  prepon- 
derance of  the  evidence,  constitute  a  sale  of  the  cat- 
tle by  defendant  to  plaintiff,  and  would  give  plaintiff 
ownership,  a  right  to  possession  of  the  cattle.  All 
these  facts,  if  established,  would  tend  to  establish  the 
fact  of  a  sale  and  delivery  of  the  cattle.  2.  If  you 
find  from  a  preponderance  of  the  evidence  that  the 
sale  of  the  cattle  was  made,  and  the  defendant,  with- 
out right,  prevented  the  cattle  being  transported  to 
San  Francisco,  and  unlawfully  took  them  into  his 
(defendant's)  possession,  and  retains  such  possession 
as   against   plaintiff,  then   the   plaintiff  is  entitled  to 
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recover  from  the  defendant  such  portion  of  the  pur- 
chase money  as  the  plaintiff  may  have  heretofore 
paid,  and  herein  admitted  to  be  one  thousand  dol- 
lars. To  the  giving  of  these  instructions  objections 
were  entered,  exceptions  allowed,  and  error  assigned. 
The  verdict  and  judgment  being  for  plaintiff  the  de- 
fendant appeals.  Other  facts  and  assignments  of 
error  will  be  noticed  in  their   order   in   the   opinion. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Lionel  R.  Webster  and  A.  S.  Ham- 
mond. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  William  M.  Colvig. 

Opinion  by  Mr.  Justice  Wolverton. 

The  parties  are  agreed  upon  the  terms  and  condi- 
tions of  the  contract,  save  and  except  such  as  relate 
to  the  passing  of  title  and  the  transfer  of  possession. 
The  gist  of  plaintiff's  contention  is  that  by  its  terms 
the  cattle  were  to  be  weighed  and  delivered  into  his 
possession,  and  with  such  delivery  both  the  title  and 
right  of  possession  should  pass  out  of  the  defendant, 
and  thereafter  rest  solely  with  the  plaintiff,  and  that 
the  date  of  their  arrival  in  San  Francisco  was 
simply  a  time  fixed  for  payment  of  the  last  install- 
ment of  the  purchase  price;  while  the  defendant 
claims  that  the  contract  contained  a  condition  which 
entitled  him  to  retain  both  the  title  and  possession 
until  the  cattle  arrived  in  San  Francisco,  and  plain- 
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tiff  had  paid  the  balance  due  in  full.  The  action  is 
upon  the  contract  and  for  a  breach  of  its  conditions, 
and  not  for  a  tortious  taking  of  the  cattle;  so  that 
the  issues  for  the  jury  were  narrowed  as  respects 
the  feature  of  the  case  under  consideration.  The 
contract  not  being  in  writing,  it  became  necessary 
for  them  to  find,  first,  what  the  terms  of  the  con- 
tract were  in  respect  of  which  the  parties  disagreed 
at  the  trial,  that  is  to  say,  whether  it  contained  the 
provisions  which  defendant  claimed  for  it;  and,  sec- 
ond, whether  there  had  been  a  breach  of  the  con- 
tract, and,  if  so,  by  whom.  The  first  instruction 
complained  of  tells  the  jury  that  if  certain  facts 
were  proven  to  their  satisfaction,  all  which  were  ad- 
mitted by  defendant,  except,  perhaps,  the  submitted 
fact  as  to  whether  there  was  delivery  of  the  cattle 
by  defendant  to  plaintiff  (and  even  this  was  admit- 
ted in  a  qualified  sense,  that  is,  in  a  sense  which 
would  enable  the  plaintiff  to  proceed  with  the  ship- 
ment); that  such  facts  if  established  would  consti- 
tute a  sale,  a  completed  sale  by  delivery,  which 
would  give  plaintiff  ownership  and  right  of  posses- 
sion. The  second  instruction  then  proceeds  upon 
the  assumption  that  if  a  sale  and  delivery  had  been 
thus  accomplished,  and  the  jury  should  ascertain 
that  such  was  the  case,  then,  if  the  defendant  un- 
lawfully resumed  possession  of  the  cattle,  the  plain- 
tiff would  be  damaged  by  reason  of  the  latter  fact  in 
the  amount  he  had  advanced  upon  the  purchase 
price.  The  contract  for  the  sale  was  entered  into 
prior  to  the  time  the  cattle  were  taken  te  Medford 
or  the  transactions  whioh  took  place  there  had  oc- 
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eurred,  and  the  vice  of  the  instructions  consists 
somewhat  in  confounding  what  took  place  in  the 
formulation  and  the  conclusions  reached  in  the  con- 
summation of  the  contract  itself,  with  what  took 
place  in  an  attempt  by  the  parties  to  perform  and 
to  carry  into  effect  its  terms  and  conditions,  but 
more  especially  in  ignoring  entirely  the  contention 
of  defendant  respecting  the  contractual  conditions 
touching  the  passing  of  title  and  possession  to  the 
plaintiff.  The  contract  is  one  thing,  and  its  per- 
formance quite  another.  What  was  done  at  Medford 
was  evidently  with  the  purpose  of  performing  under 
the  contract,  and  the  parties  disagreed  as  to  its  con- 
ditions, thus  giving  rise  to  the  present  controversy. 
In  so  far  as  it  was  agreed  at  the  trial  by  and  be- 
tween the  parties  what  the  terms  of  the  contract 
were,  there  could  be  no  contention,  and  the  jury 
had  to  take  the  contract  as  established  in  those  par- 
ticulars, but  the  parties  could  not  agree  as  to 
whether  the  contract  contained  the  important  stipu- 
lation touching  title  and  possession  which  defendant 
contended  that  it  did  contain,  and  which  constituted 
a  part  and  parcel  of  it  as  originally  understood  and 
agreed  upon.  Now,  it  should  have  been  distinctly 
left  to  the  jury,  under  an  appropriate  instruction,  to 
first  determine  what  the  contract  was  in  this  respect. 
It  was  perfectly  competent  for  the  parties  to  have 
agreed  touching  the  time  and  under  what  circum- 
stances the  title  and  possession  should  pass  to  the 
purchaser,  and  it  is  not  an  unusual  thing,  where 
the  purchase  price  of  personal  property  is  not  fully 

29  Ob.— 3. 
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paid,  for  the  vendor  to  retain  the  title  and  especially 
the  possession  and  control  of  the  subject  matter  as 
security  for  its  payment.  Such  a  reservation  is  in 
the  nature  of  a  lien,  and,  if  stipulated  for,  is  a  val- 
uable right,  which  the  vendor  is  entitled  to  insist 
upon  and  have  respected.  It  may  be  oonceded, 
however,  that  the  vendor  may  waive  his  lien,  as  he 
could  any  condition  precedent,  if  he  should  see  fit 
so  to  do,  and  look  to  the  purchaser's  responsibility 
alone  for  such  of  the  purchase  money  as  may  re- 
main unpaid.  The  controverted  question  thus  sub- 
mitted as  to  whether  it  was  a  condition  of  the  con- 
tract that  defendant  might  retain  the  title  and  pos- 
session until  he  had  been  fully  paid  being  settled 
by  the  jury,  it  would  then  be  competent  for  them 
to  determine  as  to  a  breach,  and,  if  a  breach  had 
been  suffered,  which  party  was  at  fault.  It  is  ad- 
mitted that  the  thousand  dollars  had  been  paid.  If 
the  defendant  was  not  entitled  under  the  contract 
to  withhold  title  and  possession,  it  is  quite  evident 
that  he  was  at  fault  in  not  making  absolute  delivery 
at  Medford;  but,  if  his  contention  was  sustained  in 
the  minds  of  the  jury,  he  was  entitled  to  retain 
possession  until  the  cattle  reached  San  Francisco 
and  the  purchase  price  had  been  paid;  and  he  had 
a  right  to  insist  also  that  they  should  be  shipped  to 
himself  or  an  authorized  agent.  These  instructions 
were  calculated  to  mislead  the  jury  in  their  deliber- 
ations touching  the  contract  and  its  proper  observ- 
ance fcy  the  parties,  and  hence  it  was  error  to  give 
them. 
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1.  If  the  jury  should  find  for  the  plaintiff,  both 
as  to  the  conditions  of  the  contract  and  the  breach 
thereof  by  defendant,  then  it  would  remain  to  deter- 
mine the  amount  of  damages  he  sustained  by  reason 
thereof.  It  is  not  disputed  but  that  in  such  event 
the  thousand  dollars  paid  would  constitute  an  ele- 
ment in  the  estimation  of  damages.  As  touching 
another  element  of  which  it  was  also  pertinent  to 
make  inquiry,  and  which  is  alleged  as'  special  dam- 
ages, the  court  instructed  the  jury  that  "if  defend- 
ant knew  that  plaintiff  contracted  to  purchase  the 
cattle  to  resell  upon  their  arrival  in  San  Francisco, 
*  *  *  the  plaintiff  is  entitled  to  special  damages 
to  the  amount  of  any  difference  which  may  be 
shown  by  the  evidence  between  the  contract  price 
agreed  to  be  paid  for  the  cattle,  added  to  the  cost 
of  transporting  them  to  San  Francisco,  and  the  cur- 
rent market  price  of  said  cattle  in  San  Francisco 
on  the  day  when  it  was  contemplated  by  the  par- 
ties that  the  cattle  should  arrive  in  San  Francisco. 
I  believe  that  to  be  the  rule  in  this  case,  where 
cattle  are  bought,  and  there  has  been  a  violation  on 
the  part  of  one  of  the  parties,  (and  in  this  case  on 
the  part  of  the  defendant,)  such  as  prevented  the 
cattle  being  transported  to  San  Francisco  and  there 
resold,  that  would  be  the  proper  measure  of  dam- 
ages." Two  objections  are  taken  to  this  instruction: 
First,  that  it  does  not  state  the  proper  rule  for  de- 
termining the  amount  of  damages  in  such  a  case; 
and,  second,  it  is  claimed  that  the  latter  part  of 
the  instruction  tells  the  jury,  in  effect,  that  the  de- 
fendant  had   violated  the   contract.     The  first  objec- 
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tion  is  based  upon  the  assumption  that  the  action 
is  one  for  a  tortious  taking  of  the  cattle  and  a  con- 
version by  defendant,  but,  as  we  have  seen,  the  ac- 
tion is  upon  the  contract  and  for  a  breach.  The 
assumption  is  therefore  erroneous,  and  the  reason 
assigned  cannot  support  the  objection.  But  the  de- 
fendant contends  that  the  instruction  announces  a 
correct  principle  of  law  as  applicable  to  the  facts 
which  the  evidence  tended  to  establish.  The  follow- 
ing facts  stand  admitted  by  the  pleadings:  That  at 
the  time  of  entering  into  the  contract  the  defendant 
well  knew  and  had  in  contemplation  the  known  pur- 
pose of  plaintiff  to  resell  said  cattle  at  the  public 
market  rates  current  for  cattle  which  should  prevail 
upon  the  day  of  their  contemplated  arrival  in  San 
Francisco,  to  a  buyer  then  known  to  plaintiff,  and 
who  had  theretofore  agreed  with^him  to  purchase  at 
such  rates  and  at  the  time  of  such  arrival. 

It  may  be  stated  as  a  general  rule,  that  the 
measure  of  damages  for  the  breach  of  an  executory 
contract  to  sell  and  deliver  is  the  difference  be- 
tween the  contract  price  and  the  market  price  of 
the  goods  bargained  for  at  the  time  and  place  of 
the  contemplated  delivery.  The  reason  of  the  rule 
is  that  the  purchaser  may,  if  the  vendor  fails  in 
delivery,  go  into  the  market  and  supply  himself 
with  such  goods  as  he  had  contracted  for;  and 
thus  it  is  that  if  the  market  price  exceeds  the 
contract  price  he  would  be  directly  injured  by  the 
amount  of  the  difference.  This  difference  he  could 
recover  as  damages.  But  the  rule  fails  of  applica- 
tion when   there   is   no   market   at  the   place   of   de- 
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livery,  and  the  goods  are  bought  for  resale  at  a 
distant  market,  and  this  fact  was  known  to  the  vendor 
at  the  time  of  entering  into  the  contract:  1  Suther- 
land on  Damages  ( 2d  ed.),  116.  The  leading  case 
announcing  the  principle  upon  which  damages  are 
awarded  for  breach  of  contract  where  the  condi- 
tions- above  suggested  prevail,  is  that  of  Hadley  v. 
Baxendale,  9  Exch.  341.  At  page  353  Alderson,  B., 
says:  "Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which 
the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  natur- 
ally, (i.  e.,  according  to  the  usual  course  of  things,) 
from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  the  breach 
of  it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  com- 
municated by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from  a 
breach  of  contract  under  these  special  circum- 
stances so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the.  party  breaking  the  contract, 
he,  at  the  most,  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injury 
which  would  arise   generally,  and  in   the  great  mul- 
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titude  of  cases  'not  affected  by  any  special  circum- 
stances, from  such  a  breach  of  contract."  Mr.  Ben- 
jamin deduces  the  following  rule  from  the  English 
cases  where  goods  have  been  bought  for  the  pur- 
pose of  resale,  and  there  is  no  market  in  which 
the  buyer  can  readily  obtain  them:  "If,  at  the 
time  of  making  the  contract,  the  seller  knows  that 
the  buyer  buys  the  goods  with  the  intention  and 
for  the  purpose  of  reselling  them,  although  he  may 
or  may  not  know  of  any  particular  subcontract 
existing  or  contemplated,  the  inference  is  that  the 
seller  contracts  to  be  liable  for  the  increased  dam- 
ages which  will  flow  from  a  breach  of  the  contract 
under  the  special  circumstances;  and,  applying  the 
second  part  of  the  rule  laid  down  in  Hadley  v. 
Baxendale,  those  damages  may  readily  be  supposed 
to  be  within  the  contemplation  of  the  parties:" 
Benjamin  on  Sales   (6th  ed.),  8796. 

The  American  doctrine  is  substantially  the  same, 
and  comes  within  the  reasoning  of  many  cases,  which 
may  be  stated  briefly.  A  person  injured  by  the 
breach  of  a  contract  to  which  he  has  become  a  party 
with  another  is  entitled,  upon  principle,  to  recover 
damages  commensurate  with  the  injury  he  has  sus- 
tained, and  this  will  include  gains  prevented  as  well 
as  losses  sustained.  They  must  be  such,  however,  as 
naturally  result  from  the  breach,  or  may  reasonably 
be  considered  to  have  been  in  the  minds  of  the  par- 
ties at  the  time  of  entering  into  the  contract;  the 
contract  itself  being,  impliedly  at  least,  formulated 
with  reference  thereto  in  the  event  of  a  violation  of 
its  conditions.     The  intention  of  the  parties  is  to  be 
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ascertained  from  a  consideration  of  the  contract  taken 
in   connection   with    the   surrounding    circumstances 
and   conditions  of  which   they  are   cognizant;   and  if 
the  circumstances  and  conditions  are  such  as  to  make 
it  apparant   that  the   contract  was  entered  into  and 
known  by  the  contracting  parties  to  have  been  con- 
summated to  enable  one  of  them  to  serve  or  accom- 
plish a  particular  purpose,  the  liability  of  the  other 
for  its  violation  will  be  determined  and  the  damages 
ascertained  with  reference  to  the  effect  of  the  breach 
in   hindering   or   defeating  the   contemplated   object. 
They   must   also   be   certain,   and    flow   directly   and 
naturally  from   the  breach;  or,  to  put  it  in  another 
way,  they  must  not  be  the  remote  but  the  proximate 
consequence   thereof,  and    not   speculative  or  contin- 
gent:   1    Sutherland  on  Damages  (2d  ed.),  103,  118 
Griffith  v.  Colver,  16   N.  Y.  489  (69  Am.  Dec.  718) 
Booth  v.  Spuyten  Duyvel  Mill  Company,  60  N.  Y.  492 
Lewis  v.  Rountree,  79   N.  C.   122  (28   Am.  Rep.  309) 
Harrow  Spring  Company  v.  Whipple  Harrow  Company 
90   Mich.  147  (30  Am.  St.  Rep.  421,  51  N.  W.  197) 
McHose  v.  Fulmer,  73  Pa.  St.  367;  Abbott  v.  Hapgood, 
150  Mass.  248  (5  L.  R.  A.  586,  22  N.  E.  907,  15  Am 
St.  Rep.  193);  Halstead  Lumber  Company  v.  Sutton,  46 
Kan.  192   (26   Pac.  444);   Vickery  v.  McCormick,  117 
Ind.    594    (20   N.  E.  495),  and    Cockburn  v.  Ashland 
Lumber    Company,  54  Wis.   619  (12  N.  W.  49).     The 
last  case  cited  is  much  in  point.     The  plaintiff  pur- 
chased of  defendant  at  Ashland,  Wisconsin,  two  car- 
goes of  white  pine  deals,  for  resale  in  the  market  of 
Quebec,  which  was  known  to  the  defendant.    The  de- 
fendant failed  to  fill  the  contract,  and,  there  being  no 
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market  at  Ashland  into  which  plaintiff  could  go  to 
purchase  the  cargoes,  the  measure  of  damages  was  ad- 
judged to  be  the  difference  between  the  contract 
price,  with  expense  of  transportation  from  Ashland  to 
Quebec  and  cost  of  inspection  added,  and  the  price 
of  such  lumber  at  Quebec.  Now  assuming  that  there 
was  no  market  at  Medford  whereat  the  plaintiff 
could  purchase  other  cattle,  as  to  which  there  was 
some  evidence,  (the  question  however  being  13ft  to 
the  jury  if  disputed,)  the  court's  instruction  was 
proper.  As  to  the  second  objection,  that  the  court 
in  effect  told  the  jury  that  defendant  had  violated 
the  contract  on  his  part,  while  the  instruction  is 
perhaps  subject  to  criticism,  yet  it  is  not  probable 
that  the  jury  was  misled,  and  it  was  therefore  harm- 
less. But,  as  the  case  must  go  back,  there  may  be 
no  occasion  for  such  criticism  on  a  retrial. 

2.  The  next  objection  was  taken  to  the  instruc- 
tion of  the  court  touching  an  expense  incurred  on 
account  of  having  contracted  with  the  Southern 
Pacific  Company  specially  for  cars  by  which  to  have 
the  cattle  shipped  to  San  Francisco.  It  is  alleged 
that  the  contract  with  the  company  contemplated 
that  if  the  cars  furnished  in  accordance  therewith 
were  not  used  that  plaintiff  should  pay  it  for  spe- 
cially furnishing  and  holding  them  in  readiness, 
and  that  it  was  understood  by  the  parties  that 
transportation  w*uld  have  to  be  so  specially  pro- 
vided for,  in  order  to  enable  plaintiff  to  ship  the 
cattle  in  obedience  to  the  conditions  of  the  contract 
between  him  and  the  defendant.     If  there  was   evi- 
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dence  tending  to  support  such  allegation,  it  was 
competent  to  instruct  that,  in  case  of  a  breach  on 
the  part  of  defendant,  plaintiff  was  entitled  to  re- 
cover as  damages  such  usual  and  reasonable  charges 
as  plaintiff  was  compelled  to  pay  the  company  for 
specially  furnishing  and  holding  in  readiness  the 
cars  and  appliances  for  transportation  necessary  for 
the  shipment  of  this  lot  of  cattle.  This  element  of 
damages  comes  also  within  the  reasoning  of  the 
rule  hereinbefore  discussed,  and  the  court's  instruc- 
tion in  this  regard  is  unobjectionable.  As  sustain- 
ing this  special  item  of  damages  see  Borries  v. 
Hutchinson,  18  C.  B.  R.  (N.  S.),  460,  and  Harrow 
Spring  Company  v.  Whipple  Harrow  Company,  90 
Mich.  147  (30  Am.  St.  Rep.  421,  51  N.  W.  197). 
Some  other  errors  are  assigned,  but  as  the  questions 
to  which  they  allude  will  probably  not  arise  on  a 
retrial  we  have  not  considered  them.  The  judgment 
of  the  court  below  will  be  reversed,  and  a  new  trial 
ordered.  Reversed. 
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KENNY  v.  WALKER. 
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Ow»Imw an— — Tmi m— t  ih  Amiuu^nwr  or  Dbpcfsk.— While 
the  indorsement  of  a  note  by  the  payee  imports  a  consideration, 
and  the  holder  may  rest  on  that  presumption  until  evidence  of  the 
Illegality  of  the  note  is  prodneed,  yet  if,  when  such  illegality  ii 
pleaded,  he  testifies  in  chief  that  he  gave  a  consideration  for  the 
note,  rach  testimony  is  material  to  the  issues  made,  and  the  de- 
fendant is  entitled  to  erom  ht  amine  in  vagasd  to  the  conmdesemosi: 
Jf<LMc*tt  v.  Bolla.  28  0r.  1,  cited. 

Appeal  from  Jackson:   Hiero  K.  Haitita,  Judge. 
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This  is  an  action  by  T.  J.  Kenny  to  recover  the 
amount  claimed  to  be  due  on  two  promissory  notes 
executed  by  Enoch  Walker  and  others  to  the  order 
of  one  W.  J.  Gooch,  who,  it  is  alleged,  assigned 
them  to  the  plaintiff  for  a  valuable  consideration 
and  before  maturity.  The  complaint  contains  two 
separate  causes  of  action,  and  is  in  the  usual  form. 
The  defendants,  after  denying  the  material  allega- 
tions of  the  complaint,  allege,  as  a  further  defense 
to  each  cause  of  action,  that  they  were  induced  by 
the  fraud  and  false  representations  of  the  payee  to 
sign  and  deliver  said  notes  without  consideration, 
and  that  the  plaintiff  had  full  notice  and  knowledge 
of  such  false  representations  and  fraud  prior  to  his 
alleged  purchase  of  them,  and  also  knew  that  the 
defendants  claimed  to  have  and  expected  to  main- 
tain a  good  defense  to  any  action  that  might  be  in- 
stituted thereon.  Upon  the  issues  made  a  trial  was 
had  before  the  court,  at  which  the  plaintiff  testified 
in  chief  that  he  was  the  owner  and  holder  of  said 
notes,  and  had  purchased  them  for  a  valuable  con- 
sideration, before  maturity,  and  that  the  indorsement 
on  each  was  in  the  handwriting  of  the  payee. 
Thereupon  the  notes,  over  the  objection  and  excep- 
tion of  the  defendants,  were  received  in  evidence. 
No  evidence  having  been  offered  on  behalf  of  the 
plaintiff  tending  to  show  what  consideration  was 
paid  for  either  note,  the  following  questions  were 
then  propounded  to  him  on  cross-examination:  "How 
much  did  you  pay  for  these  notes  or  either  of 
them?"  "You  say  you  paid  a  valuable  considera- 
tion for  these  notes;  what  was  that  valuable  consid- 
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©ration?"  —  to  each  of  which  the  plaintiff  by  his 
oounsel  objected,  and  the  objections  being  sustained, 
exceptions  to  the  ruling  were  taken  and  allowed. 
Thereupon  both  parties  rested,  and  the  court,  hav- 
ing made  findings  on  all  the  issues  in  favor  of  the 
plaintiff,  gave  judgment  thereon,  from  which  the 
defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  by  Mr.  Francis 
Fitch. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.   William.  M.  Colvig. 

Opinion  by  Mr.  Justice  Moore. 

It  is  contended  in  behalf  of  the  defendants 
that,  the  plaintiff  having  testified  in  chief  that  he 
paid  a  valuable  consideration  for  the  notes,  the 
court  erred  in  refusing  to  permit  the  witness  to  be 
cross-examined  in  respect  to  the  nature  or  amount 
thereof,  while  the  plaintiff's  counsel  insists  that  the 
burden  was  on  the  defendants  to  show  a  want  of 
consideration  ort  fraud  in  their  execution,  and 
that,  the  notes  having  been  received  in  evidence, 
his  testimony  was  unnecessary  and  immaterial,  and, 
this  being  so  he  could  not  be  cross-examined  in 
respect  to  the  consideration  paid  for  them.  Every 
negotiable  promissory  note  imports  a  consideration, 
and  the  burden  of  proof  is  on  the  party  who 
alleges  the  contrary  (Flint  v.  Phipps,  16  Or.  437, 
19  Pac.  543;  1  Daniel  on  Negotiable  Instruments, 
§  810);    but  if    the  defendant,   under    an    allegation 
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of  fraud  or  want  of  consideration,  gives  evidence 
thereof,  the  burden  is  shifted  to  the  plaintiff  to 
show  that  he  is  a  purchaser  for  value  and  without 
notice:  Baily  on  Onus  Probandi,  222,  226;  1  Daniel 
on  Negotiable  Instruments,  §  812;  Chitty  on  Bills, 
648;  1  Parsons  on  Notes  and  Bills,  188;  2  Parsons 
on  Notes  and  Bills,  280,  438;  Story  on  Promissory 
Notes,  §  196.  "I  have  always  understood,"  says 
Parke,  J.,  in  Heath  v.  Sansom,  22  Eng.  Com.  Law 
R.  128,  "that  an  indorsement  must  be  taken, 
prima  facie,  to  have  been  given  for  value,  and  that 
the  proof,  at  least  of  circumstances  tending  to  throw 
suspicion  on  such  indorsement,  lies  on  the  party 
disputing  its  validity,  before  the  indorsee  can  be 
called  upon  to  prove  that  he  gave  value  for  the 
bill."  In  Bailey  v.  Bidwell,  13  Mees.  and  W.  73, 
Baron  Parke,  referring  to  the  preceding  and  other 
decisions  on  the  subject,  assigns  the  following  lucid 
reason  for  changing  the  burden  of  proof:  "It  cer- 
tainly has  been,  since  the  later  cases,  the  univer- 
sal understanding  that,  if  the  note  were  proved  to 
have  been  obtained  by  fraud,  or  affected  by  illegal- 
ity, that  afforded  a  presumption*  that  the  person 
who  had  been  guilty  of  the  illegality  would  dispose 
of  it,  and  would  place  it  in  the  hands  of  another 
person  to  sue  upon  it;  and  that  such  proof  casts 
upon  the  plaintiff  the  burden  of  showing  that  he 
was  a  bona  fide  indorsee  for  value."  The  burden, 
therefore,  of  establishing  the  alleged  fraud  iand 
want  of  consideration  was  on  the  defendants,  and 
until  they  had  given  evidence  tending  to  throw 
suspicion   on   the   execution   of  the   notes   the   plain- 
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tiff  was  under  no  legal  obligation  to  offer  evidence 
of  the  consideration  paid  for  their  assignment  or 
his  want  of  notice  or  knowledge  of  the  manner 
of  their  execution.  It  must  be  presumed  that  these 
notes  were  given  for  a  sufficient  consideration,  and 
indorsed  for  like  value,  when  and  where  they  were 
executed  (subdivisions  21  and  22,  section  776,  Hill's 
Code,)  and  the  signing  and  delivery  having  been 
admitted,  the  plaintiff  established  a  prima  facie 
right  of  recovery  when  the  notes  were  received  in 
evidence  after  having  proven  his  possession  of 
them:  Bedell  v.  Herring,  77  Cal.  577,  (20  Pac.  129, 
S.  C.  11  Am.  St.  Rep.  307,  and  notes  on  page  323). 
Evidence,  therefore,  of  the  consideration  paid  for 
the  assignment  of  the  notes  was  unnecessary,  and 
the  only  question  to  be  considered  is  whether  the 
testimony  of  the  plaintiff,  volunteered  in  anticipation 
of  the  defense,  would  render  the  witness  subject 
to  the  cross-examination  attempted  by  defendants 
counsel.  The  answer  having  put  in  issue  the  want 
of  consideration,  the  plaintiff's  testimony,  though 
unnecessary  at  the  time  it  was  given,  was  never- 
theless material.  Had  he  relied  on  the  legal  pre- 
sumptions which  his  possession  of  the  notes  afforded, 
he  could  not  have  been  cross-examined  in  regard 
to  the  consideration  paid  by  him  for  their  assign- 
ment until  he  undertook  to  rebut  evidence  for  the 
defendants  tending  to  throw  suspicion  on  their  exe- 
cution or  transfer. 

In  Graham  v.  Larimer,  83  Cal.  173  (23  Pac.  286), 
the  plaintiff,  to  prove  his  ownership  of  a  note, 
called   one   George   Lord   as   a   witness,  who   testified 
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in  chief  that  he  purchased  it  for  a  valuable  con- 
sideration and  afterwards  assigned  it  to  the  plaintiff. 
The  witness  was  then  asked  on  cross-examination  if, 
at  the  time  he  bought  the  note,  he  had  any  notice 
that  it  was  executed  for  an  illegal  consideration. 
An  objection  to  the  question  having  been  sustained 
and  an  exception  allowed,  judgment  was  given  for 
the  plaintiff,  in  reversing  which  Vancliep,  C, 
speaking  for  the  court,  says:  "The  tendency  of 
Lord's  testimony  in  chief  was  to  prove  that  he  took 
the  assignment  of  the  note  in  good  faith,  by  show- 
ing that  he  paid  full  value  for  it.  Therefore,  any 
question  the  answer  to  which  might  tend  to  prove 
that  he  did  not  take  the  assignment  in  good  faith 
was  proper  cross-examination.  The  answers  to  the 
questions  asked  on  cross-examination  might  have 
proved  that  he  took  the  assignment  with  notice  that 
there  was  no  legal  or  valid  consideration  for  the 
note,  and  that  he  knew  'that  the  defendant  had 
warned  persons,  in  a  newspaper  notice,  from  pur- 
chasing it  on  the  ground  of  illegal  consideration.' 
The  facts  that  Lord's  testimony  in  chief  was  in- 
tended to  meet  and  avoid  the  anticipated  defense, 
and,  properly,  should  have  followed  the  evidence  of 
that  defense,  make  no  difference  as  to  defendant's 
right  of  cross-examination.  The  plaintiff  chose  to 
introduce  his  evidence  in  that  order;  and  defendant 
did  not  object  to  it,  but  simply  claimed  the  right  to 
cross-examine  the  witness.  The  plaintiff  had  the 
benefit  of  the  testimony  in  chief,  and  had  no  right 
to  deprive  the  defendant  of  the  privilege  of  proper 
cross-examination."     In  Maxwell  v.  Bolles,    28  Or.   1, 
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(41  Pac.  661,)  the  plaintiff,  supplementing  the  pre- 
sumptions which  the  possession  of  a  promissory  note 
secured  by  a  chattel  mortgage  afforded,  testified  in 
chief  that  the  note  was  executed  in  evidence  of  an 
indebtedness  for  work  and  labor  performed  by  him 
for  the  maker,  and  that  the  mortgage  was  given  to 
secure  the  same;  and  on  cross-examination  questions 
were  propounded  to  the  witness  which,  if  answered, 
would  have  tended  to  show  the  extent  of  the  work 
and  labor  performed,  and  the  amount  of  wages  he 
was  to  have  received  therefor;  but  the  court,  sua- 
taining  objections  to  the  questions,  refused  to  per- 
mit them .  to  be  answered,  and  allowed  the  excep- 
tions taken  to  the  rulings  thereon.  A  judgment 
having  been  given  for  the  plaintiff,  it  was  on  ap- 
peal reversed,  and  Bean,  C.  J.,  in  referring  to  the 
testimony  of  the  witness  and  the  questions  pro- 
pounded to  him,  says:  "These  were  all  matters  of 
legitimate  cross-examination,  and  went  to  impeach 
the  consideration  of  the  very  instrument  under 
which  plaintiff  was  claiming  the  right  to  the  pos- 
session of  the  property  in  question."  The  plaintiff 
having  testified  that  he  paid  a  valuable  considera- 
tion for  the  notes,  might  deem  further  evidence  of 
the  fact  unnecessary;  and,  although  the  defendants, 
by  their  evidence,  might  thereafter  shift  the  burden, 
the  plaintiff,  by  anticipating  it,  met  the  contingency, 
and  proved  the  fact  in  issue,  and,  if  he  could  not 
then  be  cross-examined,  he  might  escape  it  alto- 
gether by  declining  to  take  the  witness  stand, 
thereby  depriving  the  defendants  of  a  substantial 
right.     The  plaintiff's  opinion  of  what  he  considered 
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a  valuable  consideration  might  not  satisfy  a  court 
or  jury,  but  if  he  could  not  be  cross-examined  on 
the  subject  it  would  be  binding,  and  must  neces- 
sarily aid  in  giving  weight  to  the  presumptions  inci- 
dent to  possession  of  the  notes.  Had  the  defend- 
ants introduced  evidence  tending  to  show  a  want  of 
consideration,  or  fraud  in  their  execution,  and  the 
plaintiff  thereupon  testified  that*  he  paid  a  valuable 
consideration  for  them,  no  one  would  deny  the  right 
to  cross-examine  the  witness  on  the  subject.  The 
plaintiff,  declining  to  rely  on  the  legal  presumptions 
which  he  might  have  invoked,  anticipated  the  de- 
fense and  voluntarily  assumed  the  burden  of  show- 
ing that  he  paid  a  valuable  consideration  for  the 
notes,  and,  having  adopted  this  course,  he  thereby 
accepted  the  burden  of  proving  the  fact  in  issue, 
and,  his  evidence  being  material,  the  court  erred  in 
refusing  to  permit  the  defendants  to  cross-examine 
him.  It  follows  that  the  judgment  must  be  re- 
reversed  and  a  new  trial  ordered.  Reversed, 

Argued  February  11;  decided  February  17, 1890. 
EX   PARTE   TONGUE. 

WHALLEY    V.   TONGUE. 
[48Pac.7l7.] 

L  DnBABMSR  or  Anoawrr— Umpbombbsiohal  Covduoy. — In  a  proceed- 
ing for  disbarment  it  appeared  that  defendant,  being  employed  to 
moist  the  probate  of  a  will,  draw  np  a  petition  for  his  client's  ap- 
pointment as  adnrfMstrator,  and  prepared  a  typewritten  form  of 
journal  entry  for  the  clerk,  naming  therein  three  persons  as  apprais- 
er*; that  defendant  then  had  the  petition  filed,  and  sent  the  same, 
with  the  entry,  to  the  ceoaty  jadjpB,  who  lived  at  some  distance; 
feat,  after  fflmg  the  petition,  defendant  learned  that  a  petition  for 
the  probate  oftheweHwasoame,lmtdidnet  mtoam  the  jodm\ 
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who  approved  the  petition  sent  him  by  defendant,  signed  the  jou*» 
nal  entry  and  returned  the  papers  to  defendant;  thai  the  latter  then 
went  to  the  clerk's  office  with  the  appraisers  named,  to  have  them 
qualify,  but,  one  of  them  declining  to  act,  defendant  drew  his  pencil 
across  his  name  in  the  entry,  and  wrote  above  it  the  name  of  an- 
other, the  change  being  made  in  accordance  with  a  custom  of  the 
bar,  and  in  the  presence  of  the  three  appraisers  finally  chosen,  the 
clerk,  and  attorneys  for  proponents.  Held,  that  there  was  nothing 
in  defendant's  conduct  to  warrant  disbarment 

2.  Mutilation  op  Public  Record— Code,  f 1853.— A  form  of  entry,  signed 
by  the  judge,  and  intended  for  entry  in  the  journal  of  the  court,  is 
not  a  "public  record,  paper,  or  writing,"  the  mutilation  or  changing 
of  which  is  prohibited  by  Hill's  Code,  f  1853.  The  form  was  merely 
for  the  direction  of  the  clerk,  and  the  book  or  journal  is  the  court 
record. 

An  original  proceeding  in  the  supreme  court  on 
petition  of  John  W.  Whalley  for  the  disbarment  of 
Thomas  H.  Tongue.  The  testimony  was  taken  in 
open  court,  and  upon  consideration  thereof  the  peti- 
tion was  dismissed. 

For  the  petition  there  was  an  argument  by  Mr. 
John  W.  Whalley,  in  pro.  per. 

Contra  there  was  an  argument  by  Mr.  ThomaB  H. 
Tongue,  in  pro.  per. 

Pbr  Curiam.  Thomas  H.  Tongue,  an  attorney  of 
this  court,  is  accused  by  J.  W.  Whalley,  who  is  like- 
wise an  attorney,  of  unprofessional  conduct  in  coun- 
seling and  maintaining  certain  proceedings  in  the 
matter  of  the  estate  of  Edward  Constable,  deceased, 
which  it  is  alleged  he  knew  to  be  illegal  and  unjust, 
and  in  mutilating  or  changing  a  public  record, 
paper,  or  writing,  in  violation  of  section  1853,  Hill's 
Code.  The  acts  complained  of  were  done  and  per- 
formed in  certain   litigation    between    the    Constable 

29  Ob.— 4. 
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heirs  over  the  estate  of  their  father,  in  which  the 
accused  and  accuser  are  counsel  for  the  respective 
parties.  The  details  of  this  litigation  need  not  be 
recited  here,  as  it  will  be  time  enough  to  consider 
the  various  legal  complications  which  seem  to  have 
arisen  therein  when  the  appeal  already  taken  reaches 
here  in  regular  order.  It  is  sufficient  for  the  pur- 
poses of  this  proceeding  to  say  that  wq  have  care- 
fully examined  the  testimony,  and  find  therefrom 
that  neither  of  the  charges  against  Mr.  Tongue  are, 
in  our  opinion,  sustained  by  the  evidence.  The  pro- 
ceeding in  relation  to  the  appointment  of  Mrs.  Shute 
as  administratrix  appears  to  have  been  taken  in  the 
utmost  good  faith,  and  to  have  been  prompted  solely 
by  a  desire  to  protect  her  interests  under  the  law 
as  Mr.  Tongue  understood  it;  and  whether  his  judg- 
ment was  at  fault  in  his  view  of  the  law  is  wholly 
material  in  this  inquiry. 

1.  The  facts  in  relation  to  the  other  charge  are: 
That  some  time  prior  to  August  twenty-first,  eighteen 
hundred  and  ninety-five,  Judge  Hare  and  Mr.  Tongue 
were  retained  by  Mrs.  Elizabeth  Shute  to  resist  the 
probate  of  what  purported  to  be  the  last  will  and 
testament  of  one  Edward  Constable,  deceased.  In 
the  forenoon  of  the  twenty-first  Mrs.  Shute  consulted 
with  Judge  Hare  about  taking  some  steps  looking 
toward  the  settlement  of  the  estate,  and,  having  been 
advised  by  him  to  go  to  Mr.  Tongue  and  take  his 
adv'ce  also,  and  have  him  draw  the  necessary  papers, 
she  went  to  the  office  of  the  latter,  who  drew  up  a 
petition  for  her  appointment  as  administratrix,  which 
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petition  contained  the  necessary  allegations  showing 
the  invalidity  of  the  purported  will.  At  the  same 
time  he  prepared  a  typewritten  form  of  journal 
entry  for  the  clerk,  and  named  therein  J.  D.  Merry- 
man,  J.  J.  Morgan,  and  W.  D.  Smith,  as  appraisers. 
After  having  sworn  Mrs.  Shute  to  the  petition  as 
notary  public,  Mr.  Tongue  took  it  to  the  courthouse 
for  the  purpose  of  presenting  it  to  the  county  court; 
but,  not  finding  the  judge  there,  he  had  the  petition 
filed,  and  sent  the  same,  with  the  journal  entry,  by 
Mrs.  Shute  to  Mr.  Hare,  who  thereupon  wrote  a  letter 
to  the  Hon.  J.  B.  Cornelius,  county  judge,  directing 
his  attention  to  the  petition,  and  asking  his  approval 
of  the  entry,  and  dispatched  a  man  with  it  and  the 
petition  and  entry  to  the  home  of  the  county  judge, 
some  eight  miles  distant.  The  judge  approved  the 
petition,  and  signed  the  entry,  which  were  returned 
to  Mr.  Tongue.  He  at  once  called  upon  the  apprais- 
ers named  in  the  entry,  and  took  them  to  the  clerk's 
office  for  the  purpose  of  having  them  qualify  and 
make  an  early  appraisment.  Upon  reaching  the 
clerk's  office,  however,  Mr.  Smith,  a  member  of  the 
law  firm  employed  to  probate  the  will,  declined  to  act 
as  appraiser,  giving  as  his  reasons  therefor  his  ad- 
verse employment,  and  hence  the  impropriety  of  his 
so  acting.  A  discussion  then  arose  as  to  who  should 
be  substituted,  and,  some  one  having  suggested  the 
name  of  J.  B.  Wilkes,  Mr.  Tongue  took  his  pencil 
and  drew  it  across  the  name  of  W.  D.  Smith,  and 
wrote  above  it  the  name  of  J.  B.  Wilkes,  and  in 
this  condition  handed  the  petition  with  the  entry  to 
the  clerk.     The  change  was   made  in  the  presence  of 
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Mr.  Kane,  the  deputy  clerk,  the  three  appraisers  fin- 
ally named,  and  Messrs.  Smith  and  Bowen  the  at- 
torneys for  proponents,  and  without  objection  from 
them.  Some  controversy  arose  between  the  attorneys 
regarding  the  right  of  the  appraisers  to  act  before 
the  letters  of  administration  were  issued,  and  it  was 
finally  concurred  in  that  no  appraisement  should  take 
place  until  that  was  done.  Mr.  Tongue  immediately 
wrote  out  a  bond,  and  gave  it  to  Mr.  Hare,  who  for- 
warded it  to  the  county  judge,  obtained  his  approval, 
and  had  it  filed,  and  letters  of  administration  issued 
the  next  day,  August  twenty-second,  eighteen  hun- 
dred and  ninety-three.  Just  after  the  petition  for 
administration  had  been  filed,  Mr.  Tongue's  attention 
was  called  to  the  fact  that  there  was  a  petition  on 
file  praying  that  the  will  be  admitted  to  probate, 
signed  by  Smith  and  Bowen  as  attorneys.  The 
judge  was  not  informed  of  this  fact  when  the  peti- 
tion of  Mrs.  Shute  was  presented.  Judge  Cornelius 
had,  prior  to  this  time,  conversed  with  Judge  W.  E. 
Smith,  who  had  drawn  the  will  and  was  named  as 
executor  therein,  about  having  it  admitted  to  pro- 
bate, and  on  the  day  prior  to  his  starting  for  the 
coast  told  Judge  Smith  and  Mr.  Malone,  the  husband 
of  Mrs.  Malone,  who  subsequently  filed  the  petition 
for  probate  of  the  will,  that  he  was  going  and  would 
be  gone  two  or  three  weeks,  and  that  if  they  wanted 
to  probate  the  will  they  had  better  do  it  that  day. 
Malone  said  in  reply,  "Oh,  I  guess  I  will  let  it  go 
until  you  get  back.  I  don't  know  whether  it  will  be 
done  at  all."  Judge  Hare  and  Judge  Smith  had 
previously  consulted  with  Mr.  Malone  about  the  pro- 
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bate  of  the  will,  and  Judge  Hare  had  talked  with 
other  heirs  about  it,  and  he  says,  "  I  got  the  impres- 
sion that  none  of  the  heirs  here  would  probate  the 
will."  So  the  matter  stood  until  August  twenty-first, 
when  it  developed  that  the  heirs  were  occupying  an- 
tagonistic positions,  and  it  then  became  a  race  of 
diligence  as  to  who  should  obtain  control  of  the  es- 
tate pending  a  contest  of  will.  The  evidence  dis- 
closed a  custom  which  has  prevailed  in  the  county 
for  years,  by  which  the  attorneys  representing  the 
estate  of  deceased  persons  habitually  suggested  or 
named  the  appraisers  for  appointment,  and  the  judge 
made  the  order  accordingly,  and  if  it  should  after- 
wards, and  before  the  entry  went  upon  the  journal 
and  became  of  record,  turn  out  that  one  or  more  of 
them  could  not  act,  the  attorney  substituted  some 
competent  person  or  persons  in  his  or  their  stead, 
which  action  ultimately  received  the  sanction  of  the 
judge  and  it  was  in  view  of  this  practice  the  change 
was  made  by  Mr.  Tongue. 

While,  as  a  matter  of  propriety,  it  would  have 
been  a  great  deal  better  if,  at  the  time  Mrs.  Shute's 
petition  for  administration  was  presented  to  Judge 
Cornelius,  the  fact  had  been  disclosed  to  him  that  a 
petition  was  on  file  for  the  probate  of  the  will,  and 
certainly,  as  a  matter  of  practice,  it  ought  to  have 
been  done,  and  while  we  cannot  commend  the  prac- 
tice prevailing  in  that  county,  and  perhaps  else- 
where, where  the  judge  does  not  have  his  residence 
at  the  county  seat,  by  which  attorneys  may  substi- 
tute other  appraisers  in  the  stead  of  those  named  by 
the  judge,  with  a  view  of  finally  obtaining  his  sane- 
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tion  to  the '  substitution,  as  it  is  calculated  to  lead 
to  irregularities  and  possibly  something  worse,  yet 
we  see  nothing  culpable  in  Mr.  Tongue's  action  in 
the  present  case.  In  his  'zeal  to  serve  his  client  he 
deemed  it  unnecessary  under  the  circumstances  to 
notify  the  judge  of  the  pending  proceedings  for  pro- 
bate, or  perhaps  he  may  not  have  given  it  the  at- 
tention that  the  occasion  demanded,  and  as  we  have 
seen  he  substituted  the  name  of  J.  B.  Wilkes  for 
W.  D.  Smith  as  appraiser  under  a  custom  long  estab- 
lished, openly  and  in  the  presence  of  several  per- 
sons, by  the  consent,  tacit  at  least,  of  opposing 
counsel,  without  any  attempt  at  concealment  and 
without  any  purpose  to  obtain  undue  advantage.  In 
the  light  of  all  these  circumstances  and  transactions 
there  is  no  unwarranted,  ulterior,  or  designing  pur- 
pose made  manifest  on  the  part  of  Mr.  Tongue  to 
gain  an  improper  or  undue  advantage,  or  to  violate 
any  public  or  other  duty  enjoined  upon  him  as  an 
attorney,  or  of  the  proprieties  which  should  at  all 
times  be  punctiliously  observed  by  such  an  officer. 

2.  The  form  of  entry  signed  by  the  judge,  in- 
tended for  entry  in  the  journal  of  the  court,  was 
not  a  public  record,  paper,  or  writing  within  the 
meaning  of  section  1853  of  Hill's  Code,  and  hence 
there  was  no  violation  of  that  section.  It  amounted 
to  nothing  more  than  a  statement  by  the  county 
judge  that  he  had  appointed  Mrs.  Shute  as  adrtiinis- 
tratrix,  and  had  approved  the  selection  of  appraisers 
as  named  by  Mr.  Tongue,  from  which  the  clerk  was 
authorized   to   make   the   proper   entry   to  that  effect 
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in  the  probate  record.  It  was  from  the  entry  as 
actually  made  in  the  record  and  approved  by  the 
court  that  the  appointment  of  appraiser  obtained 
its  validity.  These  considerations  lead  to  the  exon- 
eration of  the  accused.  With  subsequent  transac- 
tions we  can  have  nothing  to  do  at  this  time.  As 
to  whether  the  one  party  or  the  other  was  right 
in  the  advocacy  of  their  respective  views  touching 
the  proper  method  to  be  pursued  in  the  contest 
touching  the  probate  of  the  will,  are  matters  about 
which  able  counsel  may  honestly  differ,  and  the  fact 
that  the  matter  is  coming  to  this  court  we  must 
take  as  evidence  only  of  the  fact  that  they  have  so 
differed. 

A  judgment   of   acquittal    must  be    entered,   and 
it  is  so  ordered.  Acquitted. 


Argued  January  28;  decided  February  24,  18961 
HIENTZ     v.  BURKHARD. 

E*3  Pac.  866;  31  L.  R  A.  606.] 

Statetb  or  Frauds*— Contract  to  Make  After  Special  Designs— 
Code,  £  786,  Subdivision  5.  —  An  oral  contract  to  manufacture  iron 
work  for  a  certain  building  according  to  special  designs  and  meas- 
urements, suitable  for  use  only  in  that  particular  building,  and  not 
used  in  the  ordinary  course  of  business  or  made  for  the  general 
trade,  is  not  "an  agreement  for  the  sale  of  personal  property," 
under  section  785,  subdivision  5,  Hill's  Cede. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This    action    was    brought   by    A.   R.   Heintz   and 
Company  against  Joseph   Burkhard   to    recover  dam- 
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ages  for  the  breach  of  a  contract  to  furnish  the 
iron  work  for  defendant's  building,  and  comes  here 
on  an  appeal  from  a  judgment  of  nonsuit.  For  the 
purposes  of  this  appeal  it  is  sufficient  to  say  that 
the  evidence  tended  to  show  that  in  August, 
eighteen  hundred  and  ninety-four,  the  plaintiff  and 
defendant  entered  into  an  oral  contract,  by  the 
terms  of  which  Heintz  was  to  manufacture  and  fur- 
nish to  Burkhard  the  iron  work  for  a  brick  building 
about  to  be  erected  by  him,  according  to  certain 
plans  and  specifications,  for  the  sum  of  twenty-eight 
hundred  and  twewty-five  dollars,  but  that  defendant 
subsequently,  and  before  any  work  was  performed, 
wrongfully  refused  to  allow  plaintiff  to  proceed  with 
the  execution  of  his  contract.  The  iron  work  re- 
ferred to  was  not  to  be  of  the  kind  manufactured 
by  the  plaintiff  in  the  usual  course  of  business,  or 
for  the  trade,  but  of  special  designs  and  measure- 
ments, suitable  only  for  use  in  the  construction  of 
defendant's  building.  The  court  below  ruled  that 
the  contract  was  "an  agreement  for  the  sale  of  per- 
sonal property"  within  the  meaning  of  subdivision 
6,  section  785  of  Hill's  Code,  and  void  because  not 
in  writing,  and  this  ruling  presents  the  only  ques- 
tion to  be  determined  on  this  appeal. 

Reversed. 

For  appellant  there  was  an  oral  argument  and  a 
brief  by  Mr.  William  T.  Muir  to  this  effect: 

An  agroement  to  manufacture  and  furnish  mate- 
rials, according  to  certain  specifications,  is  not  within 
the  statute  of  frauds,  when,  without  the  special  con- 
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tract,  the  articles  to  be  manufactured  and  furnished 
thereunder  would  not  have  been  manufactured  at  all, 
or  would  not  have  been  manufactured  in  the  par- 
ticular manner,  shape,  or  condition  provided  for  in 
such  contract.  Such  a  contract  is  essentially  one  for 
special  skill,  labor,  or  workmanship,  and  need  not  be 
in  writing:  Towers  v.  Osborne,  1  Strange,  506;  Meincke 
v.  Folk,  55  Wis.  427  (42  Am.  Rep.  772);  Finney  v. 
Apgar,  31  N.  J.  Law,  266;  Phipps  v.  McFarlane,  3 
Minn.  109  (74  Am.  Dec.  743);  Right  v.  Ripley,  19 
Me.  137;  Crookshank  v.  Burrell,  18  Johns.  58  (9  Am. 
Dec.  187);  Sewall  v.  Fitch,  8  Cow.  215;  Eichelberger  v. 
McCauley,  5  Harr.  and  J.  213  (9  Am.  Dec.  514); 
Rentch  v.  Long,  27  Md.  188;  Spencer  v.  Cone,  1  Mete. 
283;  Mixer  v.  Howarth,  21  Pick.  205  (32  Am.  Dec. 
256);  Parsons  v.  Lucks,  48  N.  Y.  17  (8  Am.  Rep.  517); 
Allen  v.  Jarvis,  20  Conn.  38;  Pratt  v.  Miller,  109 
Mo.  78;  Cason  v.  Cheely,  6  Ga.  554;  Edwards  v.  Grand 
Trunk  Railway  Company,  48  Me.  379;  Bird  v.  Muhlin- 
brink,  1  Rich.  L.  199;  O'Neil  v.  New  York  and  8.  P. 
Mining  Company,  3  Nev.  146;  Abbot  v.  Gilchrist,  38 
Me.  260;  Mead  v.  Case,  33  Barb.  202;  Bagby  v. 
Walker,  78  Md.  239;  Turner  v.  Mason,  65  Mich.  662; 
Vulicevich  v.  Skinner,  77  Cal.  239;  Browne  on  Stat- 
ute of  Frauds,  §  307.  Lee  v.  Griffin,  1  Best  and 
Smith,  272,  is  based  on  the  amended  statute  called 
Lord  Tenterden's  Act,  9  George  IV. 

The  intimation  of  our  court  is,  however,  in  accord 
with  the  decisions  above  cited:  GcUvin  v.  MacKenzie, 
21  Or.  184. 

Defendant  was  bound  to  execute  the  written 
agreement,  failing  which  an  action  would  lie  because 
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of  *ach  refusal:  Prall  v.  Hudson   River  Railway   Com- 
piny,  21   N.  Y.  305. 

For  respondent  there  was  an  oral  argument  by 
Mr.  Jarxin  V.  Beach,  with  a  brief  by  Mes*r$,  Paxion 
and  Beach  to  this  effect: 

An  agreement,  the  result  of  which,  when  carried 
out,  is  the  sale  and  transfer  of  personal  property 
from  one  person  to  another  for  a  price  not  less  than 
fifty  dollars,  is  a  contract  within  the  statute  of  frauds, 
and  therefore  void,  unless  in  writing  signed  by  the 
parties  to  be  charged.  This  is  especially  true  where 
the  essential  consideration  of  the  purchase  is  the 
product  itself  rather  than  the  work  or  labor  to  be 
performed  thereon:  Lee  v.  Griffin,  1  Best  and  Smith, 
272;  Smith  v.  Surman,  9  Barn,  and  C.  568;  Oarbutt  v. 
Watnon,  6  Barn,  and  Aid.  614;  Atkinson  v.  Bell,  8  Barn, 
and  0.  280;    Cooke  v.  Millard,  65  N.  Y.  352  (22  Am. 

1  top.  010);  Prescott  v.  Locke,  51  N.  H.  94  (12  Am. 
Hop.  55);  Brown  v.  Sanborn,  21  Minn.  402;  Russell  v. 
Wisconsin  M.  and  P.  Railway  Company,  39  Minn.  145; 
A  hunter  v.  Hough,  29  Conn.  508  (79  Am.  Dec.  229); 
Pratt  v.  Miller,  109  Mo.  78;  Clark  v.  Nichols,  107  Mass. 
M7;  Waterman  v.  Meigs,  4  Cush.  499;  Gardner  v.  Joy, 
\)  Mete.  179;  Finney  v.  Apgar,  31  N.  J.  Law,  270; 
PuwrUki  v.  Hargrcaves,  47  N.  J.  Law,  337  (54  Am. 
Hop.  HI1.!);  Kd  wards  v.  Grand  Trunk  Railway  Compa- 
ny ,  48  Mo.  !M0;  Edwards  v.  Grand  Trunk  Railway 
('ompninj,  M  Me.  110;  Galvin  v.  MacKenzie,  21  Or. 
1S|;  llrowno  on  Statute  of  Frauds    (4th   ed.),  §  308a; 

2  Benjamin  on  Sales  (Rev.  ed.),  121;  Gorham  v. 
Fi*h*r>  30  Vt.  428. 
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Opinion  by  Mr.  Chief  Justice  Bean. 

To  determine  whether  a  given  contract  concern- 
ing personal  property,  which  does  not  exist  in  specie 
at  the  time  it  is  entered  into,  but  must  be  manu- 
factured and  brought  into  being  under  the  contract, 
comes  within  the  statute  of  frauds,  is  not  without 
difficulty,  and  the  decisions  are  by  no  means  recon- 
cilable. The  chief  difficulty  in  all  such  cases  is 
encountered  in  determining  when  the  contract  is 
substantially  for  the  sale  of  personal  property  to  be 
executed  in  the  future,  and  when  for  work  and  labor 
and  material  only.  If  the  former,  it  is  within  the 
statute;  if  the  latter,  it  is  not.  Thus  far  the  author- 
ities, except  in  the  state  of  New  York,  are  substan- 
tially agreed;  but  there  have  been  numerous  decis- 
ions and  much  diversity  and  even  conflict  of 
opinion  in  relation  to  a  proper  rule  by  which  to 
determine  whether  a  contract  is  in  fact  for  the  sale 
of  personal  property,  and  therefore  within  the  stat- 
ute, or  for  work  and  labor  and  material  furnished, 
and  so  without  the  statute.  There  appear  to  be 
substantially  three  distinct  views  upon  the  statute, 
which,  for  convenience,  are  generally  designated  as 
the  English,  the  New  York,  and  the  Massachusetts 
rules,  as  represented  by  the  decisions  of  their  re- 
spective courts.  In  England,  after  a  long  series  of 
cases  in  which  various  tests  have  been  suggested, 
the  rule  seems  to  have  been  settled  in  Lee  v.  Griffin, 
1  Best  and  Smith,  272,  that  "If  the  contract  be 
such  that,  when  carried  out,  it  would  result  in  the 
sale  of  a  chattel,  the  party  cannot  sue  for  work  and 
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labor;  but,  if  the  result  of  the  contract  is  that  the 
party  has  done  work  and  labor  which  ends  in  noth- 
ing that  can  become  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered."  In  that 
case  the  action  was  brought  by  a  dentist  to  recover 
twenty-one  pounds  for  two  sets  of  artificial  teeth 
made  for  the  defendant's  testatrix.  The  court  held 
the  contract  to  be  for  the  sale  of  chattels,  and 
within  the  statute.  But  this  decision  seems  to  stand 
alone,  and  is  in  direct  conflict  with  the  previous 
decisions  of  the  English  courts:  Towers  v.  Osborne,  1 
Strange,  506;  Clayton  v.  Andrews,  4  Burr,  2101;  Ron- 
deau v.  Wyatt,  2  H.  B.  163;  Cooper  v.  Ellston,  7 
Term,  14;  Groves  v.  Buck,  3  Maul,  and  Sel.  178;  Oar- 
butt  v.  Watson,  5  Barn,  and  Aid.  613;  Smith  v.  Sur- 
man,  9  Barn,  and  C.  574.  It  is  said  to  have  been 
the  result  of  Lord  Tenterden's  Act,  which  expressly 
extended  the  statute  to  all  contracts  of  sale,  not- 
withstanding the  goods  "may  not  at  the  time  of 
such  contract  be  actually  made,  procured  or  pro- 
duced or  fit  or  ready  for  delivery,  or  some  act  may 
be  required  for  the  making  or  completing  thereof  to 
render  the  same  fit  for  delivery":  Meincke  v.  Folk, 
55  Wis.  432  (42  Am.  Rep.  722,  13  N.  W.  545);  Ben- 
jamin on  Sales  (6th  ed.),  108.  In  this  condition  of 
the  English  authorities,  we  are  not  prepared  to  go 
to  the  full  extent  of  Lee  v.  Griffin.  It  is  an  extreme 
case,  and,  unless  the  decision  was  made  to  conform 
to  Lord  Tenterden's  Act,  it  antagonizes  the  opinions 
of  some  of  the  most  eminent  jurists  of  England,  and 
is  open  to  the  objection  that  it  practically  permits 
the   fraud   which    theoretically    the   statute   seeks    t> 
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prevent.  To  say  that  a  contract  of  a  dentist  to 
manufacture  and  furnish  a  set  of  false  teeth  for  his 
customer  is  "an  agreement  for  the  sale  of  personal 
property"  within  the  meaning  of  the  statute,  is  cer- 
tainly giving  it  the  widest  possible  operation,  and 
has  not  found  general  recognition  in  this  country 
as  a  correct  exposition  of  the  doctrine,  although  the 
simplicity  of  the  rule  has  commended  it  to  many  of 
the  judges. 

In  New  York  the  rule  prevails  that  a  contract 
concerning  personal  property  not  existing  in  solido 
at  the  time  of  the  contract,  but  which  the  vendor 
is  to  manufacture  or  put  in  condition  for  delivery, 
such  as  the  woodwork  for  a  wagon,  or  wheat  not 
yet  threshed,  or  nails  to  be  made  from  iron  belong- 
ing to  the  manufacturer,  and  the  like,  is  not  within 
the  statute:  Crookshank  v.  BurreU,  18  Johns.  58 
(9  Am.  Dec.  187);  Downs  v.  Ross,  23  Wend.  270; 
Bewail  v.  Fitch,  8  Cow.  215:  Parsons  v.  Loucks,  48 
N.  Y.  17  (8  Am.  Rep.  517);  Cooke  v.  Millard,  65 
N.  Y.  352  (22  Am.  Rep.  619);  Higgins  v.  Murray, 
73  N.  Y.  252.  But  this  rule  seems  to  be  peculiar 
to  that  state. 

By  the  Massachusetts  rule  the  test  is  not  the 
existence  or  nonexistence  of  the  commodity  at  the 
time  of  the  contract,  as  in  New  York,  or  whether 
the  contract  will  ultimately  result  in  the  transfer  of 
the  title  of  a  chattel  from  the  vendor  to  the  vendee, 
as  in  England,  but  whether  the  article  is  such  as 
the  manufacturer  ordinarily  produces  in  the  course 
of  business,  and  for  the  trade,  or  as  the  result  of 
a   special    order    and    for    special    purposes.     If  the 
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former,  it  is  regarded  as  a  contract  of  sale,  and 
within  the  statute;  if  the  latter,  it  is  held  to  be 
essentially  a  contract  for  labor  and  material,  and 
therefore  not  within  the  statute.  Thus,  it  is  held 
that  an  agreement  to  build  a  carriage  of  a  certain 
design  is  not  within  the  statute  (Mixer  v.  Howarth, 
21  Pick.  205,  32  Am.  Dec.  256),  but  that  a  contract 
to  buy  a  certain  number  of  boxes  of  candles  at  a 
fixed  price,  which  the  vendor  said  he  would  there- 
after finish  and  deliver,  is  a  contract  of  sale  to 
which  the  statute  applies:  Gardner  v.  Joy,  9  Mete. 
(Mass.),  177.  The  result  of  the  decisions  in  that 
state  has  recently  been  stated  thus:  "A  contract  for 
the  sale  of  articles  then  existing,  or  such  as  the 
vendor  in  the  ordinary  course  of  his  business 
manufactures  or  procures  for  the  general  market, 
whether  on  hand  at  the  time  or  not,  is  a  contract 
for  the  sale  of  goods  to  which  the  statute  applies. 
But,  on  the  other  hand,  if  the  goods  are  to  be 
manufactured  especially  for  the  purchaser,  and  upon 
his  special  order,  and  not  for  the  general  market, 
the  case  is  not  within  the  statute":  Ames,  J.,  in 
Goddard  v.  Binnty,  115  Mass.  450  (15  Am.  Rep. 
112).  And  this  doctrine  seems  to  be  the  one  most 
widely  adopted  in  this  country.  As  to  the  latter 
part  of  the  rule,  relating  to  goods  made  on  special 
orders,  there  is  little  if  any  conflict  in  the  American 
cases:  Baker  on  Sales,  §  96;  2  Schouler  on  Personal 
Property,  §  443;  Browne  on  Statute  of  Frauds,  §  308; 
8  Am.  and  Eng.  Ency.  Law,  707;  Flynn  v.  Dougherty, 
91  Cal.  669  (27  Pac.  1080);  Meincke  v.  Folk,  55 
Wis.  427    (42   Am.  Rep.    722,  13  N.  W.  545);  Finney 
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v.  Apgar,  31  N.  J.  Law,  266;  Phipps  v.  McFarlane, 
3  Minn.  109  (74  Am.  Dec.  743);  Hight  v.  Ripley, 
19  Me.  137;  Cason  v.  Cheely,  6  Ga.  554;  Abbott  v. 
Gilchrist,  38  Me.  260. 

Until  legislation  shall  assert  itself  more  positively 
the  courts  are  put  to  their  election  as  between  these 
three  rules,  which,  though  each  has  its  own  merits, 
are  not  to  be  reconciled  with  one  another.  In  the 
absence  of  a  statute  substantially  the  same  as  Lord 
Tenterden's  Act,  we  are  unwilling  to  go  to  the  ex- 
tent of  the  doctrine  of  Lee  v.  Griffin,  and  in  this  case 
it  is  unnecessary  for  us  to  give  a  preference  to  either 
the  New  York  or  Massachusetts  rule,  because  the 
contract  in  question  is  valid  under  either.  It  would 
be  excluded  from  the  operation  of  the  statute  by 
the  rule  adopted  in  New  York,  because  the  subject 
matter  of  the  contract  did  not  exist  in  solido,  or  at 
all,  at  the  time  it  was  made;  and  it  is  not  within 
the  statute  under  the  Massachusetts  rule  and  the 
generally  accepted  American  doctrine,  because  the 
ironwork  was  to  be  manufactured  especially  for  the 
defendant,  and  upon  his  special  order,  according  to 
a  particular  design,  and  was  not  such  as  the  plain- 
tiffs in  the  ordinary  course  of  their  business  manu- 
factured for  the  general  trade.  It  follows  that  under 
either  view  the  court  below  was  in  error  in  holding 
that  the  contract  was  void  because  not  in  writing. 
The  judgment  must  therefore  be  reversed,  and  a 
new  trial  ordered.  Reversed. 
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Decided  February  24,  1896. 
MATLOCK   v.   WHEELER. 

[43  Pac.867.] 

1.  Relevancy  of  Evidence.— Collateral  facts  that  may  tend  to  enable  a 

witness  to  remember  the  principal  fact  concerning  which  be  is  tes- 
tifying, or  to  strengthen  or  weaken  his  conviction  in  regard 
thereto,  may  be  submitted  to  a  jury  to  aid  them  in  determining 
the  correctness  of  the  witness's  story;  thus  evidence  tending  to 
show  that  the  amount  stated  in  a  note  includes  interest  to  maturity 
upon  the  actual  amount  of  the  debt  is  admissible  upon  an  issue 
whether  the  holder  of  the  note  erased  the  word  "  maturity "  after 
the  word  "from"  in  the  interest  clause  without  the  consent  of  the 
makers. 

2.  Instructions   Must   be   Considered   as   a    Whole. —  An    instruction 

which  if  standing  alone  would  be  susceptible  of  the  construction 
that  it  makes  the  consent  to  or  ratification  of  the  alteration  of  a  note 
by  any  one  of  the  makers  binding  upon  all  is  not  prejudicially 
erroneous,  where  in  other  instructions  the  jury  is  clearly  charged 
that  only  the  individual  consenting  or  ratifying  would  be  bound  in 
such  case. 

3.  Ratification  of  Agent's  Act. — Where  the  attention  of  a  principal  is 

especially  called  to  an  unauthorized  act  of  an  agent  he  should  dis- 
avow it  within  a  reasonable  time,  or  he  will  be  held  to  have  rat- 
ified it. 

4.  Dismissal  of  Appeal— Justification  of  Subbties— Code,  }  537. — Un- 

der section  537,  subdivision  4,  providing  that  where  a  party  in  good 
faith  gives  notice  of  appeal,  and  thereafter  omits  to  do  any  other  act 
accessary  to  perfect  the  appeal,  the  appellate  court  may  permit  an 
amendment  or  performance  of  such  act,  and  subdivision  3  requiring 
sureties  to  justify  if  excepted  to,  it  is  within  the  discretion  of  the 
appellate  court  to  permit  a  new  undertaking  to  be  filed,  if  the 
original  is  rendered  ineffectual  by  failure  of  the  sureties  to  justify 
after  exception,  where  there  has  been  no  culpable  fault  on  the  part 
of  appellant. 

Appeal  from  Lane:  J.  C.  Fullerton,  Judge. 

This  action  was  instituted  to  recover  on  a  prom- 
issory note  calling  for  the  sum  of  one  thousand  one 
hundred  and  seventy  dollars  on  or  before  September 
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ninth,  eighteen  hundred  and  ninety-three,  with  inter- 
est at  ten  per  cent,  per  annum  from  maturity,  exe- 
cuted and  delivered  to  J.  D.  Matlock,  October  twenty- 
second,  eighteen  hundred  and  ninety-two,  by  the 
defendants  A.  Wheeler,  E.  J.  Crawford,  J.  N.  B.  Fuller, 
and  J.  C.  Goodale.  The  complaint,  after  setting  out 
the  note,  contains  this  allegation:  "That  said  note 
was  executed  for  a  prior  indebtedness,  and,  subse- 
quent to  the  execution  of  the  same,  it  was  claimed 
by  the  defendants  that  a  mistake  had  been  made  in 
the  amount  of  said  indebtedness  for  which  said  note 
was  given,  and  thereupon,  at  the  request  of  defend- 
ants, and  with  their  consent  and  knowledge,  in  order 
to  correct  said  mistake,  an  indorsement  of  one  hun- 
dred and  ninety-five  dollars  was  placed  on  said  note 
of  the  same  date  as  the  note,  and  the  word  '  maturity ' 
in  said  note  was  erased,  all  of  which  defendants  con- 
sented to,  and  ratified  and  confirmed.,,  The  defend- 
ants answered  separately,  except  Crawford,  who  made 
no  appearance.  The  answers  are  alike,  and  raise  a 
material  issue  by  denying  "  that  the  word  t  maturity ' 
in  said  note  was  erased  with  the  knowledge  or  con- 
sent of  said  defendants,  or  any  of  said  defendants, 
or  that  said  defendants  or  any  of  them  consented  to 
or  ratified  or  confirmed  said  erasure."  It  is  then 
affirmatively  averred  that  plaintiff  wrongfully  and 
fraudulently,  with  intent  to  cheat,  wrong,  and  defraud 
defendants,  and  without  their  knowledge  or  consent, 
erased  the  word  "maturity "  from  said  note,  and  this 
being  denied  by  the  replies,  the  parties  went  to  trial 
upon  the  issues  thus  joined.  There  was  a  judgment 
for  plaintiff  and  defendants  appeal.  Reversed. 

21*  Or.-    A. 
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For  appellants  there  were  briefs  and  oral  argu- 
ments by  Messrs.  John  M.  Williams  and  Laurence 
Flinn. 

For  respondent  there  were  briefs  and  oral  argu- 
ments by  Messrs.  L.  Bilyeu  and  A.  C.  Woodcock. 

Opinion  by  Mr.  Justice  Wolverton. 

The  plaintiff,  testifying  in  his  own  behalf,  gave 
evidence  in  chief  tending  to  show  that  a  few  days 
after  the  execution  of  the  note  the  defendant 
Wheeler  came  to  his  place  of  business,  and  stated 
that  there  was  a  mistake  in  the  note;  that  it.  was 
given  for  too  much  money,  and  to  correct  it  he 
wanted  a  credit  of  one  hundred  and  ninety-five  dol- 
lars indorsed  thereon,  and  to  have  the  note  draw 
interest  from  date,  and  continuing,  said:  "He  showed 
me  some  figures  by  which  I  saw  he  was  right.  I 
told  Mr.  Wheeler  I  would  give  the  credit  on  the 
note,  and  make  the  change  as  soon  as  I  could  see 
the  parties,  if  they  were  willing  to  do  it,  and  I  did 
so."  Further  testimony  was  then  given  by  him 
tending  to  show  that  he  subsequently  saw  all  the 
makers  of  the  note,  obtained  their  consent,  and 
made  the  change  accordingly,  by  indorsing  one  hun- 
dred and  ninety-five  dollars  thereon,  and  erasing  the 
word  "maturity."  Without  having  testified  in  chief 
touching  the  consideration  of  the  note,  he  was  asked 
and  permitted  to  answer,  over  objection,  the  follow- 
ing question,  namely,  "What  was  the  consideration 
of  the  one  thousand  one  hundred  and  seventy-dollar 
note  on  which  you  recognized  the  overcharge  of  one 
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hundred  and  ninety-five  dollars,  leaving  the  true 
principal  nine  hundred  and  seventy-five  dollars ?" 
Answer — "There  were  three  notes  given  to  Goodale 
and  I  for  four  thousand  five  hundred  dollars.  These 
notes  were  partly  paid.  *  *  *  Some  time  before 
that,  some  eight  months,  probably,  Mr.  Goodale 
claimed  to  have  collected  something  between  eight 
hundred  dollars  and  two  thousand  dollars  on  the 
notes,  leaving  whatever  balance  there  would  be.  The 
balance  was  figured  up  and  put  into  four  notes; 
three  notes  for  three  hundred  and  three  dollars  and 
this  note  for  one  thousand  one  hundred  and  seventy 
dollars.  *  *  *  I  had  to  commence  a  suit  to  col- 
lect my  half  of  the  money  he  (Goodale)  had  col- 
lected. In  this  suit  there  were  some  costs,  and  the 
note  of  one  thousand  one  hundred  and  seventy  dol- 
lars and  the  three  three-hundred  dollar  notes  were 
for  the  same  thing,  and  were  to  balance  and  adjust 
the  debt  between  us,  with  these  costs.  That  was  the 
consideration,  and  was  a  part  of  the  consideration 
of  the  three  notes  with  accruing  costs."  After  the 
plaintiff  had  rested,  A.  Wheeler,  one  of  the  defend- 
ants, was  called  as  a  witness,  who  gave  evidence  tend- 
ing to  show  that  in  October,  eighteen  hundred  and 
ninety-two,  there  existed  two  notes  executed  by 
Wheeler,  Crawford,  and  Fuller  to  Matlock  and  Good- 
ale, that  Crawford  had  paid  one  half  of  the  notes,  and 
Wheeler  was  to  pay  the  remaining  half.  One  of  these 
notes,  being  for  nine  hundred  and  eight  dollars  and 
seventy-five  cents,  was  due;  and  in  taking  it  up  three 
notes  were  given  for  three  hundred  and  three  dol- 
lars each.     The  oth^r  note  was  for  one  thousand  five 
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hundred  dollars,  one  half  of  which  had  been  paid, 
and  the  balance,  with  three  years'  interest  thereon, 
would  become  due  in  September,  eighteen  hundred 
and  ninety-three.  This  note  was  to  be  renewed  with 
J.  C.  Goodale  as  one  of  the  makers,  and  in  pursuance 
of  the  arrangement  the  one  thousand  one  hundred 
and  seventy-dollar  note  was  executed  to  plaintiff, 
which  was  made  to  draw  interest  from  maturity, 
because  the  interest  was  included  in  the  principal 
sum.  The  witness  discovered  an  error  in  his  com- 
putation, and  explained  that  "  The  principal  was  one 
thousand  one  hundred  and  seventy  dollars,  when  it 
should  have  been  nine  hundred  and  seventy-five  dol- 
lars, which  was  the  amount  due  on  the  note  for 
which  it  was  given."  He  was  then  asked  the  fol- 
lowing question:  "In  the  settlement  that  led  up  to 
the  giving  of  this  note  was  there  anything  included 
for  costs  of  some  former  litigation?"  To  which  he 
replied:  "  Not  anything.  I  paid  them;  I  gave  my 
check  on  the  Lane  County  Bank  for  them."  There 
appears  to  have  been  no  objection  made  at  this  time 
to  the  question  or  answer.  But  the  bill  of  excep- 
tions, after  reciting  some  intervening  matter,  shows 
that  the  witness  "  after  having  been  allowed  to  testify 
as  above  stated,  also  testified  as  follows."  The  same 
question  then  appears  to  have  been  propounded,  to 
which  the  same  answer  is  given  as  above,  and  there- 
upon plaintiff  moved  that  the  answer  be  taken  from 
the  jury,  which  was  allowed.  The  witness  was  then 
asked  to  "state  to  the  jury  what  if  any  costs  were 
paid?"  He  answered  without  objection:  "The  costs 
were  paid  by  my  check  on  the  Lane  County  Bank." 
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The  check  was  then  offered  in  evidence,  but  upon 
objection  it  was  excluded  by  the  court.  Subsequently 
E.  J.  Crawford  was  called  as  a  witness  for  defendants, 
and  was  &sked  "what  was  the  consideration  of  the 
one  thousand  one  hundred  and  seventy-dollar  note 
mentioned  in  plaintiffs  third  cause  of  action?"  which 
question  was  objected  to  by  plaintiff,  and  the  court 
sustained  the  objection.  The  purpose  of  the  question, 
as  disclosed  by  the  record,  was  to  corroborate  Wheeler 
in  the  main  as  touching  his  statements  concerning 
the  consideration  of  the  note.  Counsel  contends  that 
the  court  erred  in  not  permitting  this  testimony  to 
go  to  the  jury,  because,  first,  the  testimony  of  Wheeler 
and  the  check  offered  by  him  were  pertinent  to 
rebut  the  statement  of  the  plaintiff  touching  the 
costs  of  the  action  as  entering  into  and  forming 
part  of  the  consideration  of  the  note  sued  on;  and, 
second,  the  testimony  of  both  Wheeler  and  Crawford 
was  relevant  as  tending  to  establish  the  defendants ' 
case.  Wheeler  denied  that  he  ever  consented  to  the 
change  in  the  note,  and  in  support  of  his  statement 
related  the  circumstance,  from  his  standpoint,  that  a 
mistake  was  simply  made  to  the  extent  of  one  hun- 
dred and  ninety-five  dollars  against  himself  in  ascer- 
taining the  amount  for  which  the  note  should  have 
been  written,  and  that  the  indorsement  alone  would 
leave  the  amount  as  it  was  originally  intended  by 
the  parties;  that  the  interest  having  been  calculated 
in  advance  to  September  ninth,  eighteen  hundred 
and  ninety-three,  the  date  upon  which  it  was  made  to 
fall  due,  was  added  to  the  principal,  making  nine  hun- 
dred and  seventy-five  dollars,  instead  of  one  thousand 
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one  hundred  and  seventy  dollars.  He  said  in  effect 
that  a  change  in  striking  out  the  word  "maturity" 
would  increase  the  liability  by  the  amount  of  the 
interest  on  the  true  principal  intended  by  the  par- 
ties, to  wit,  nine  hundred  and  seventy-five  dollars 
from  the  date  of  the  execution  of  the  note  to  the 
date  of  its  maturity,  and  therefore,  for  this  reason, 
among  others,  he  knew  he  did  not  consent  to  the 
change. 

1.  We  will  consider  first  whether  this  testimony 
was  relevant.  The  issue  was  whether  the  note  had 
been  changed  by  striking  out  the  word  "maturity" 
with  the  consent  of  the  makers,  or,  if  without  their 
consent,  whether  it  was  afterwards  ratified  by  them. 
The  rule  is  settled  "that  the  evidence  offered  must 
correspond  with  the  allegations,  and  be  relevant  to 
acts  put  in  controversy  by  the  pleadings":  Bradner 
on  Evidence,  8.  But  where  the  evidence  is  at  all 
material,  and  is  relevant,  it  is  error  to  exclude  it: 
Colglazier  v.  Colglazier,  124  Ind.  196  (24  N.  E.  95). 
It  is  said  in  Olmsted  v.  Hoyt,  11  Conn.  380,  that 
"Evidence  ought  never  to  be  adjudged  irrelevant, 
which,  according  to  ordinary  experience,  and  the 
common  observation  of  the  motives  and  conduct  of 
men,  may  fairly  be  supposed  to  influence  and  per- 
suade candid  and  intelligent  minds."  This  doctrine 
is  approved  by  Copp  v.  Hardy,  32  Mo.  App.  588. 
Again,  in  Louisville  Railroad  Company  v.  Hart,  2 
Ind.  App.  130,  (28  N.  E.  218,)  it  is  said:  "A  wit- 
ness  may  be  allowed  to  testify  to  the  existence  of 
any  collateral  fact   that   may  tend  to  enable  him  to 
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remember*  the  principal  fact,  or  strengthen  his  con- 
viction in  its  truth/'  Hunter  v.  Harris,  131  111.  482, 
(22  N.  E.  626,)  is  a  case  wherein  the  issue  was  as 
to  the  execution  of  a  promissory  note.  The  proof  as 
to  the  genuineness  of  the  signatures  being  about 
equally  balanced,  it  was  held  that  evidence  tending 
to  show  a  reason  for  the  execution  of  the  note,  and 
a  reasonable  probability  or  improbability  that  the 
defendant  made  and  delivered  the  same,  is  not  only 
competent,  but  highly  important  for  the  considera- 
tion of  the  jury.  With  the  case  at  bar  there  is  a 
direct  conflict  between  the  witnesses  touching  the 
consent  to  and  ratification  by  the  makers  of  the 
note  to  the  change.  Now,  it  would  seem  that  the 
fact,  if  it  is  a  fact,  that  the  nine  hundred  and 
seventy-five  dollars  included  the  interest  calculated 
in  advance  to  September  ninth,  eighteen  hundred 
and  ninty-three,  the  date  upon  which  the  note  would 
fall  due,  would  be  relevant  as  tending  to  show  that 
the  makers  of  the  note  would  less  readily  consent 
to  the  change,  as  it  would  increase  their  obligation. 
It  is,  at  least,  a  circumstance  surrounding  the  trans- 
action, which  ought  to  go  to  the  jury  for  what  it  is 
worth.  The  reason  for  the  doing  or  not  doing  of  a 
thing,  if  patent,  is  usually  indicative  of  the  ultimate 
act  of  a  rational  being.  So  that  a  reason  which  is 
calculated  to  affect  the  actions  of  individuals  is  perti- 
nent in  determining  whether  or  not  they  have  acted 
at  all.  We  think  the  testimony  of  both  Wheeler  and 
Matlock  touching  the  consideration  which  formed 
the  basis  of  the  note  in  question  was  relevant  to 
establish  defendants'  case,  and  the  court  was  in  error 
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in  not  permitting  the  witness  Crawford  to  testify 
thereto  in  corroboration  of  Wheeler.  Now,  as  touch- 
ing the  check  which  was  offered  and  rejected.  The 
defendants  were  not  entitled  to  the  testimony  of 
plaintiff  relating  to  the  consideration  of  the  note/ 
while  on  the  stand  as  a  witness  in  his  own  behalf, 
as  he  had  made  no  allusion  to  it  in  his  examination 
in  chief.  The  orderly  way  for  defendants  to  have 
proceeded  would  have  been  for  them  to  have  offered 
their  evidence  upon  this  subject,  then,  if  in  rebuttal 
the  plaintiff  had  testified  that  the  costs  constituted 
a  part  of  such  consideration,  the  defendants  might 
in  surrebuttal  have  testified  as  to  the  payment  of 
these  costs,  and  the  check  would  then  have  become 
competent  in  corroboration. 

2.  It  is  next  contended  that  the  court  erred  in 
giving  to  the  jury  instruction  number  eight  which 
is  as  follows:  "(8).  Or  if  you  find  from  the  evi- 
dence that  at  any  time  prior  to  the  trial  of  this  ac- 
tion the  attention  of  the  defendants,  or  any  of  them, 
was  especially  called  to  'the  alteration  in  the  note, 
and  they  were  told  what  the  plaintiff  had  done  in 
the  matter  of  said  alteration,  and  they  did  not  ob- 
ject thereto,  or  stated  that  it  was  all  right,  or  words 
to  that  effect,  such  words  would  amount  to  a  ratifi- 
cation of  the  act  of  the  plaintiff,  and  such  defendant 
cannot  now  be  heard  to  dispute  the  note  as  altered, 
and  your  verdict  should  be  for  the  plaintiff."  The 
objection  made  to  this  instruction  is  that  it  is  sus- 
ceptible of  being  construed  into  a  declaration  by  the 
court  that  if  the  attention  of  any  of  the  defendants, 
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whether  one  or  more,  less  than  all,  had  been  called 
to  the  alteration,  and  he  or  they  had  not  objected 
thereto,  that  those  not  so  notified  would  be  held  to 
have  ratified  the  change  as  well.  Standing  alone 
the  instruction  is  possibly  susceptible  of  the  con- 
struction suggested,  but  it  must  be  read  in  connec- 
tion with  other  instructions  pertaining  to  consent 
and  ratification.  Numbers  seven  and  eleven  are  the 
most  pertinent  and  we  quote  such  portions  as  are 
relevant:  "(7).  If  you  find  from  the  evidence  that 
at  the  time  the  alteration  in  the  note  was  made 
the  defendants,  or  any  of  them,  was  notified  of  the 
purpose  of  the  plaintiff  to  make  the  alteration, 
*  *  *  and  they  agreed  to  the  change,  or  any  of 
them,  the  defendants  who  consented  to  such  change," 
are  bound,  etc.  Arid  "(11).  If  you  find  from  all 
the  evidence  that  one  or  more  of  the  defendants  as- 
sented to  the  change,  or  ratified  the  act  of  the 
plaintiff  in  making  the  same,  then  the  plaintiff  can 
recover  the  whole  of  the  amount  due  upon  the  note 
from  such  defendant,  or  defendants,  and  if  you  find 
from  the  evidence  that  any  of  the  defendants  did 
not  assent  to  the  change  or  ratify  the  same,  then 
you  cannot  find  against  such  defendants."  When 
read  in  pari  materia  with  these,  we  think  instruction 
number  eight  is  not  subject  to  the  objection  sug- 
gested. 

3.  It  is  further  claimed  that  the  instruction  does 
not  correctly  state  the  law  as  to  ratification,  that  a 
mere  failure  to  disavow  the  acts  of  an  unauthorized 
agent  or  a  volunteer,  when  brought  to  the  knowledge 
of  the  principal,  does  not  amount  to  ratification;  but 


74  Matlock  v.  Wheeler.  [29  Or. 

the  instruction  contemplates  a  case  where  the  atten- 
tion of  the  principal  has  been  especially  called  to 
the  change.  In  such  a  case  we  think  he  ought  to 
disavow  at  once,  or  at  least  within  a  reasonable 
time,  or  he  will  be  held  to  have  ratified  the  transac- 
tion: Ward  v.  Williams,  26  111.  447  (79  Am.  Dec. 
385,  and  note  found  at  pages  387  to  389).  There 
was  no  error  in  giving  the  instruction,  but  for  error 
of  the  court  in  rejecting  the  evidence  of  Crawford, 
the  judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Rrvbrsbd. 

On  Motion  to  Dismiss  Appeal. 

[40  Pao.  5.] 

Per  Curiam.  4.  The  respondent  moves  to  dis- 
miss this  appeal  because  the  surety  on  the  undertak- 
ing, after  exceptions  to  his  sufficiency  had  been  filed, 
was  not  produced  for  justification  as  required  by 
law.  Before  the  time  fixed  for  hearing  the  motion 
to  dismiss,  the  appellants  served  and  filed  in  this 
court  a  motion  for  leave  to  give  a  new  and  suffi- 
cient undertaking,  which  was  brought  on  for  hear- 
ing with  the  motion  to  dismiss.  That  the  appeal 
was  taken  in  good  faith  and  the  omission  of  the 
appellants  to  produce  the  surety  for  justification  was 
the  result  of  inadvertence  and  mistake  on  the  part 
of  their  counsel  is  not  questioned,  but  respondent 
contends  that  the  failure  to  do  so  of  itself  operated 
as  an  abandonment  of  the  appeal,  and  it  is  there- 
fore within  the  power  of  this  court  under  subdi- 
vision 4  of  section  537,  Hill's  Code,  which  provides 
for  exceptions  to  and   justification  of   sureties  on  ap- 
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peal,  to  allow  a  new  undertaking  to  be  filed  at  this 
time.  That  subdivision  provides  that  "when  a  party 
in  good  faith  gives  due  notice  of  appeal,  and  there- 
after omits,  through  mistake,  to  do  any  other  act 
*  *  *  provided  in  this  section  necessary  to  per- 
fect the  appeal  (which  of  course  includes  the  failure 
to  have  the  sureties  justify)  *  *  *  the  court  or 
judge  thereof,  or  the  appellate  court,  may  permit  an 
amendment  or  performance  of  such  act  on  such 
terms  as  may  be  just,"  and,  in  our  opinion,  clearly 
authorizes  this  court  to  permit  a  new  undertaking 
to  be  filed  when  the  original  is  rendered  ineffectual 
by  the  failure  of  the  sureties  to  justify  after  excep- 
tion, where  there  has  been  no  culpable  fault  on  the 
part  of  the  appellant.  It  was  to  prevent  the  failure 
of  an  appeal  which  had  been  taken  and  is  being 
prosecuted  in  good  faith  that  the  statute  was  en- 
acted, and  to  this  end  it  should  receive  a  liberal 
construction.  The  courts  are  always  reluctant  to 
permit  an  appeal  to  fail  when  it  can  be  avoided 
without  violating  some  positive  provision  of  law  or 
well  settled  rule  of  practice.  The  failure  of  an  ap- 
pellant to  produce  his  sureties  for  justification  may 
render  the  undertaking  of  no  effect,  but  it  does  not 
necessarily  avoid  the  appeal,  or  show  such  negli- 
gence as  ought  to  be  visited  with  the  consequences 
of  a  dismissal  and  denial  of  the  right  to  be  heard 
in  this  court  when  he  shows  a  reasonable  excuse  for 
his  failure,  and  is  willing  to  file  a  new  and  suffi- 
cient undertaking.  The  motion  to  dismiss  will 
therefore  be  overruled,  and  the  undertaking  sub- 
mitted may  be  filed.  Motion  Overruled. 
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Argued  January  29;  decided  February  24, 1896. 
NICOLAI  v.  KRIMBEL. 

[43Pac.8G5.] 

Pleadiho— Aidkb  by  V*rdict»—  Code,  \  106.  — After  a  verdict  a  com- 
plaint will  be  held  sufficient,  if  by  fair  and  reasonable  intendment 
it  contains  allegations  under  which  all  the  absolutely  necessary  facts 
could  have  been  introduced:  Davidson  v.  Oregon  and  California 
Railroad  Company,  11  Or.  136,  and  Aiken  v.  Coolidge,  12  Or.  244, 
cited  and  approved.  Thus,  a  complaint  on  an  account  alleging  that 
defendant  is  indebted  to  plaintiff  in  a  given  sum  for  goods  sold,  de- 
livered and  not  paid  for,  will  be  good  after  verdict,  although  it 
does  not  state  the  date  of  the  sale,  or  the  reasonable  value  or 
agreed  price  of  such  goods,  or  the  terms  of  payment,  where  an 
itemized  statement  was  furnished  to  defendant,  and  he  admitted 
the  delivery  of  the  goods,  but  claimed  they  had  been  paid  for. 
Under  these  circumstances  defendant  has  not  been  substantially  in- 
jured, and  technical  defects  should  be  disregarded :  Code,  \  106. 

This  case  comes  here  on  appeal  from  a  judgment 
given  in  favor  of  deferidant  notwithstanding  a  ver- 
dict of  the  jury  adverse  to  him.  The  facts  are  that 
on  December  eleventh,  eighteen  hundred  and  ninety- 
three,  the  Nicolai  Brothers  Company  commenced  an 
action  against  the  defendant  Jacob  Krimble  in 
the  justice's  court  by  filing  a  complaint  which, 
inter  alia,  alleged  "  That  defendant  is  indebted  to 
plaintiff  in  the  sum  of  ninety-two  dollars  and 
twenty-five  cents,  on  account  of  certain  goods, 
wares,  and  merchandise  sold  and  delivered  by  plain- 

*The  following  is  believed  to  be  a  complete  collection  of  the  Oregon  au- 
thorities on  the  subject  of  aiding  defective  pleadings  by  verdict:  Houghton 
v.  Beck,  0  Or.  825;  Davidton  v.  Oregon  and  California  Railroad  Company,  11  Or. 
1&;  Aiken  v.  Coolidge,  12  Or.  244;  Weiner  v.  Lee  Shing,  12  Or.  276;  FUk  v.  Henarie 
13  Or.  156;  Androt  v.  ChOders,  14  Or.  447;  Miller  v.  Oregon  Railway  and  Naviga- 
tion Company,  15  Or.  153 ;  McKay  v.  Muagrove,  15  Or.  162;  Gschwander  v.  Cori,  19 
Or.  513;  Miller  v.  Hirsehoerg,  27  Or.  522.  For  cases  of  defects  cured  by  oppo- 
nent's pleading  see  Turner  v.  Corbett,  9  Or.  79 ;  Ferrera  v.  Parke,  19  Or.  141.— K*- 

POBTEB. 
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tiff  to  defendant  at  the  special  instance  and  re- 
quest of  defendant,  amounting  to  the  said  sura  of 
ninety- two  dollars  and  twenty-five  cents;  that  the 
said  sum  of  ninety-two  dollars  and  twenty-five  cents 
i3  now  due  and  owing,  and  the  same  has  not  been 
paid  nor  any  part  thereof."  On  the  fourteenth  day 
of  December,  as  demanded  by  the  defendant,  plain- 
tiff furnished  him  a  copy  of  the  account  upon 
which  the  action  was  brought,  which  gave  the  items, 
date,  character,  and  value  thereof.  On  the  next  day 
the  defendant,  without  objecting  to  the  form  or  suf- 
ficiency of  the  complaint,  answered,  denying  the  al- 
legations therein  contained,  and  for  an  affirmative 
defense  averred,  in  substance,  that  on  July  twenty- 
fourth,  eighteen  hundred  and  ninety-three,  plaintiff 
and  defendant  entered  into  an  agreement  by  which 
the  plaintiff  was  to  furnish  the  defendant  certain 
goods,  wares,  and  merchandise,  including  those  re- 
ferred to  in  the  complaint,  as  shown  by  the  item- 
ized statement  thereof,  for  use  in  the  erection  of  a 
certain  church  building,  for  a  gross  sum  of  six  hun- 
dred and  eight  dollars  and  that  the  same  had  been 
fully  paid  before  the  commencement  of  the  action. 
The  reply  admits  the  contract  referred  to  in  the  an- 
swer, but  denies  that  the  work  and  material  for 
which  the  action  was  brought  was  included  therein 
or  as  a  part  thereof,  and  alleges  that  the  goods, 
wares,  and  merchandise  referred  to  in  the  complaint 
were  not  included  in  said  contract,  but  were  fur- 
nished the  defendant  outside  of  the  contract  and  in 
addition  to  those  to  be  furnished  thereunder.  After 
two  trials  in  the  justice's  court  and  two  in  the  cir- 
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cuit  court,  a  verdict  was  finally  rendered  for  plain- 
tiff for  the  amount  sued  for.  Thereupon  defendant 
filed  a  motion  for  judgment  notwithstanding  the 
verdict,  upon  the  ground  that  the  complaint  did  not 
state  a  cause  of  action.  This  motion  was  sustained, 
and  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  C.  Emmons,  urging  these  points: 

The  question  for  consideration  on  this  appeal  is 
one  of  practice  more  than  of  pleading.  It  must  be 
admitted  that  the  complaint  is  not  a  model  one,  and 
is,  standing  by  itself,  somewhat  defective;  but  taken 
with  the  itemized  account  filed  at  the  request  of  the 
defendant,  and  the  answer  and  reply  filed  in  the 
case,  there  is  and  can  be  no  valid  objection  to  it 
after  verdict;  at  least,  to  the  extent  of  allowing  the 
defeated  party  judgment  non  obstante  veredicto.  It 
must  be  admitted,  it  seems  to  us,  that  all  possible 
objections  to  the  complaint  could  have  been  supplied 
by  amending  the  complaint  so  as  to  conform  to  the 
facts,  without  changing  the  cause  of  action  shown 
by  the  complaint  to  have  been  sued  upon.  This 
being  so,  the  objections  urged  against  the  complaint 
are  merely  technical,  and  wholly  wanting  in  merit, 
after  trial  and  verdict.  If  the  defendant  could  suc- 
cessfully plead  res  judicata,  when  sued  again  upon 
the  cause  of  action  defectively  plead  in  the  com- 
plaint, the  conclusion  is  irresistible,  it  seems  to  us, 
that  there  is  a  cause  of  action  stated  in  the  com- 
plaint, within  the  evident  meaning  and  intent  of 
ser'ion  71  of  the  Code;  and  this   being  so,  the  court 
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below  erred  in  allowing  defendant's  motion  for  judg- 
ment non  obstante  veredicto.  A  defective  allegation  of 
a  fact  is  cured  by  a  verdict:  Hentsch  v.  Porter,  10 
Cal.  555;  3  Estee's  Pleadings,  §  4698;  Hoppe  v.  Stout, 
2  Cal.  460;  Garland  v.  Davis,  4  How.  131;  People 
v.  Bairns,  23  Cal.  127;  Garner  v.  Marshal,  9  Cal.  268. 
After  verdict,  defects  in  substance  in  the  declara- 
tion are  cured  if  the  issues  joined  be  such  as  neces- 
sarily require  on  the  trial  proof  of  the  facts  defect- 
ively or  imperfectly  stated,  or  omitted,  and  the  court 
will  presume  that  the  facts  were  proved:  Mills 
v.  Barney,  22  Cal.  240;  Jones  v.  Bleek,  30  Cal.  227. 
Where  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant  may  be  fairly  gathered  from 
the  averments  of  the  complaint,  the  complaint  should 
be  held  sufficient  after  judgment:  Wilcox  v.  Jamison, 
36  Pac.  902;  Muloch  v.  Wilson  (Colo.),  36  Pac.  532. 
All  merely  technical  objections  to  a  complaint  are 
waived  by  failure  to  demur:  Dennison  v.  Chapman, 
39  Pac.  61.  The  want  of  allegations  and  formal  de- 
fects which  might  be  set  up  by  an  amendment, 
is  cured  by  verdict:  Davidson  v.  Oregon  and  Cali- 
fornia Bailroad  Company,  11  Or.  136;  Bittenhouse  v. 
Knoop,  36  N.  E.  384.  An  objection  that  the  com- 
plaint does  not  state  the  time  when  the  cause  of 
action  arose  will  not  be  sustained  where  there  was 
no  demurrer  and  no  plea  of  the  statute  of  limita- 
tions: Allen  v.  Haley  (Cal.),  20  Pac.  90.  After  ver- 
dict a  defect  in  pleading,  to  avail,  must  go  to  the 
foundation  of  the  right  of  action.  It  must  be  more 
than  a  mere  defect:  Aiken  v.  Coolidge,  12  Or.  244. 
A    defendant    waives    his    objection     to    any    ruling 
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of  the  court  as  to  the  form  of  the  pleading  by 
answering  and  going  to  trial:  Anderson  v.  North 
Pacific  Lumber  Company,  21  Or.  281. 

Defects  in  a  complaint  to  which  no  demurrer 
was  interposed  are  cured  by  verdict,  if  sufficient 
other  facts  were  stated  in  it  to  bar  another  action 
for  the  same  cause:  Miller  v.  Thorpe,  3  Pac.  891; 
Town  of  Ladoga  v.  Linn,  36  N.  E.  159;  Hassleman 
Printing  Company  v.  Fry,  35  N.  E.  1044;  Duffy  v. 
Carman,  28  N.  E.  454;  Colchin  v.  Ninde,  22  X.  E. 
94.  The  court  on  appeal  not  only  takes  into  consid- 
eration the  complaint,  but  the  entire  record:  Beni- 
da  Agricultural  Works  v.  Creighton,  21  Or.  495;  Toi- 
mie  v.  Watson,  23  Or.  604.  Judgment  non  obstante 
veredicto  should  never  be  granted  except  in  a  very 
clear  case:  Friendly  v.  Lee,  20  Or.  202;  2  Tidd's 
Practice,  922.  After  verdict  the  allegations  of  a 
complaint  should  not  receive  a  narrow  or  illiberal 
construction,  but,  on  the  contrary,  it  ought  to  be 
liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties:  Wilier  v.  Oregon  Railway  and 
Navigation  Company,  15  Or.  1005;  McCoy  v.  Mus- 
grave,   15  Or.  162;  Osehwander  v.    Cort,   19  Or.    513. 

For  respondent  there  was  an  oral  argument  and 
a  brief  by  Mr.  Robert  C.  Wright,  urging  these  points: 

The  itemized  account,  which  appellant  claims 
cures  its  complaint,  was  never  made  a  part  thereof. 
It  filed  its  written  complaint  purporting  to  allege  a 
cause  of  action,  and  it  never  did  and  never  intended 
to  make  this  account,  afterwards  filed,  a  part  of  the 
complaint,  which    was  never   amended.     This   matter 
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is  conclusively  settled  by  this  court  in  19  Or.  499, 
and  section  83  of  the  Code  has  no  bearing.  Its  pro- 
visions do  not  aid  appellant  to  patch  up  a  cause  of 
action  in  its  radically  defective  complaint.  The  an- 
swer does  not,  by  the  separate  matter  set  out,  waive 
anything  in  the  general  denial  and  the  answer  in 
nowise  aids  or  cures  the  complaint.  We  believe 
the  law  to  be,  that  an  answer  may,  by  its  allegations 
or  admissions,  cure  formal  defects  in  the  complaint. 
But  certainly  it  never  can  be  so  liberally  construed 
under  the  most  liberal  code  rules  that  the  answer 
will  set  up  a  cause  of  action  for  the  plaintiff  when 
his  complaint  is  fatally  defective  as  here.  We  fur- 
ther claim  that  the  reply  cannot  supply  a  cause  of 
action  for  the  complaint,  and  in  this  case  it  seems 
appellant  has  attempted  to  do  this  by  alleging  that 
it  brought  its  action  "for  work  and  material  fur- 
nished the  defendant  outside  of  the  church  contract." 
This  complaint  should  have  been  constructed  in 
the  beginning  so  as  to  inform  all  the  world  what 
was  to  be  adjudicated,  but  counsel  only  approach  it 
with  the  sweeping  statements  that  it  is  good,  and 
the  only  rules  and  law  they  invoke  are  those  relat- 
ing to  purely  formal  defects.  The  points  are  raised 
in  the  motion  before  the  circuit  court,  which  exam- 
ined the  complaint,  weighed  it  in  the  balances, 
found  it  wanting,  and  adjudged  the  respondent's  po- 
sition well  taken,  stating  at  the  time  in  effect,  that 
Mr.  Pomeroy  and  others  had  written  valuable  works 
oh  pleadings,  that  the  supreme  court  had  made 
many  ralings  on  the  subject;  and  there  were  suffi- 
29  Ob.—  a 
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cient  guides  which  pleaders  should  follow  and  be 
compelled  to  adhere  to.  We  maintain  that  sections 
71  and  266  of  the  Code  mean  exactly  what  they 
say  and  are  not  there  for  ornament. 

The  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is 
never  waived  by  failure  to  demur  or  answer.  It 
may  be  raised  in  the  appellate  court,  and  such  ma- 
terial defect  is  never  cured  by  a  verdict:  Code, 
§  71;  Evart8  v.  Steger,  5  Or.  149;  Bowen  v.  Emmerson, 
3  Or.  452;  Mack  v.  Salem,  6  Or.  275. 

A  verdict  establishes  every  reasonable  inference 
that  can  be  drawn  from  a  complaint  or  defectively 
stated  cause  of  action,  if  it  is  complete;  but  it  never 
supplies  any  material  fact  omitted  from  the  com- 
plaint. It  is  error  to  render  a  judgment  upon  a  de- 
fective complaint.  The  judgment  of  the  court  is  a 
conclusion  of  law  from  the  facts  contained  in  the 
whole  record,  and  if  that  discloses  a  complaint  rad- 
ically defective,  the  plaintiff  is  not  entitled  to  any 
judgment:  Weiner  v.  Lee  Shing,  12  Or.  278;  Girouz 
v.    White,  21  Or.  435. 

The  pleader  should  state  the  facts  which  he 
thinks  give  a  right  of  action,  and  not  offer  the 
court,  instead,  his  opinion.  If  one  fact  necessary  to 
a  right  of  action  be  omitted,  all  others  might  as 
well  be.  A  complaint  should  state  expressly,  that  is 
to  say,  in  direct  terms,  the  facts  constituting  the 
cause  of  action,  leaving  no  essential  fact  in  doubt,  or 
to  be  inferred  or  deduced  by  argument  from  other 
facts  which  are  stated.  As  inferences,  argument  and 
hypothesis  cannot  be  tolerated  in  a  pleading,  so  ma- 
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terial  facts  cannot  be  left  to  inference,  argument,  or 
hypothesis,  but  must  be  expressly  and  in  terms  af- 
firmed: Joseph  v.  Holt,  37  Cal.  255. 

In  this  state  the  right  of  pleading  by  "common 
counts"  is  denied  and  this  supreme  court  expressly 
approves  and  maintains  stare  decisis  as  to  Bowen  v. 
Emmerson,  37  Cal.  255,  decided  about  twenty  years 
before:  Buchanan  v.  Beck,  15  Or.  566. 

In  Oregon,  notwithstanding  forms  of  action  have 
been  abolished  by  the  Code,  the  legal  rights  and 
liabilities  of  the  parties  remain  the  same  and  the 
facts  upon  which  these  rights  and  liabilities  depend 
are  required  to  be  stated  "in  a  plain  and  con- 
cise manner  without  unnecessary  repetition":  Code, 
§  66,;  Johnson  v.    Robinson    Company,    13    Colo.    258. 

Cases  predicated  upon  special  provisions  not  con- 
tained in  our  Code  are  of  little  use  in  construing 
cases  arising  in  this  state.  In  this  class  of  cases 
the  pleader  is  required  to  state  the  facts  that  show 
a  contract  existed  between  the  parties;  that  it  has 
been  broken  and  in  what  particular,  and  the  amount 
of  damages,  or  amount  to  be  recovered,  because  of 
the  breach.  Facts  only  must  be  stated  contradistin- 
guished from  the  law,  from  argument,  from  conclu- 
sions, and  from  the  evidence  required  to  prove  the 
facts:  Bowen  v.  Emmerson,  3  Or.  453-455. 

Schedules  or  exhibits  to  be  made  a  part  of  the 
complaint  must  be  attached  and  marked  as  exhibits 
so  as  to  admit  of  certain  identification,  and  when 
so  attached  and  identified  they  constitute  a  part  of 
the  pleading,  not  for  the  purpose  of  supplying  neces- 
sary   allegations     theroin,   but    for    the    purpose    of 
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description  and  itemizing  the  values  given.  And 
section  83  of  the  Code  has  no  application  to  this 
question:  Caspary  v.  Portland,  19  Or.  499-500. 

Opinion  by  Mb.  Chief  Justice  Bean. 

That  the  complaint  is  defective,  and  would  have 
been  subject  to  a  demurrer,  may  be  conceded,  but 
we  think  it  must  be  held  sufficient  after  verdict. 
The  general  rule  in  such  case  is  "that  wherever 
facts  are  not  expressly  stated  which  are  so  essential 
to  a  recovery  that,  without  proof  of  them  on  the  trial, 
a  verdict  could  not  have  been  rendered  under  the  di- 
rection of  the  court,  there  the  want  of  the  express 
statement  is  cured  by  the  verdict,  provided  the  com- 
plaint contains  terms  sufficiently  general  to  compre- 
hend the  facts  in  fair  and  reasonable  intendment": 
Field,  J.,  in  Garner  v.  Marshall,  9  Cal.  269.  The 
complaint  in  this  case  alleges  the  sale  and  delivery  of 
the  goods,  wares,  and  merchandise  out  of  which  the 
indebtedness  arose  by  the  plaintiff  to  the  defendant  at 
his  special  instance  and  request;  and  the  failure  to  al- 
lege the  date  of  such  sale,  or  the  reasonable  value  or 
agreed  price  of  such  goods,  or  the  time  or  terms  of 
payment,  are  mere  defects  of  statement,  and  are,  we 
think,  cured  by  verdict:  Davidson  v.  Oregon  and  Cali- 
fornia Railroad  Company,  11  Or.  136  (1  Pac.  705); 
Aiken  v.  Coolidge,  12  Or.  244  (6  Pac.  712).  Courts 
are  required  to  disregard  defects  in  pleadings  which 
do  not  affect  the  substantial  rights  of  the  adverse 
party:  Hill's  Code,  §  106.  In  the  case  before  us  we 
cannot  say  from  an  inspection  of  the  record  that 
any    substantial    right    of    defendant    was    or    could 
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have  been  affected  by  the  defects  in  the  complaint 
He  was  fully  advised  before  answering,  by  the  item- 
ized statement  furnished  at  his  request,  of  the  char- 
acter and  price  of  the  goods  for  which  the  action 
was  brought,  and  the  date  of  the  alleged  sale.  By 
his  answer  he  admits  their  delivery  and  receipt,  but 
avers  that  they  were  a  part  of  and  included  in  the 
larger  order.  That  was  the  only  issue  on  the  trial; 
and,  it  having  been  submitted  without  objection  to 
the  jury,  it  seems  to  us  the  objection  that  the  com- 
plaint is  defective  came  too  late  after  verdict.  The 
judgment  of  the  court  below  must  therefore  be  re- 
versed, and  the  cause  remanded  with  directions  to 
enter  a  judgment  on  the  verdict  Reversed. 
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STATE  v.  STEEVES. 


1.  8UFFICIEKCT  of  Indictmewt.—  On  appeal  from  a  conviction  for  man- 

slaughter  in  a  trial  for  murder  defendant  cannot  object  to  the  in- 
dictment as  insufficient  to  charge  murder. 

2.  Constitution,  Art.  I,  }  11  —  Indictment  or  Accessory — Code,  \  2011. — 

The  provision  of  section  2011,  Hill's  Code,  abrogating  the  distinc- 
tion between  an  accessory  before  the  fact  and  the  principal  in 
cases  of  felony,  and  providing  that  all  persons  concerned  in  the  com- 
mission of  a  felony  who  aid  or  abet  in  its  commission  shall  be  in- 
dicted, tried,  and  punished  as  principal*,  does  not  violate  article  I, 
section  11,  of  the  state  constitution,  guaranteeing  to  the  accused  the 
right  to  demand  the  nature  and  cause  of  the  accusation  against  him. 

8.  Opinion  or  Jubor — Peremptory  Challenge. —  One  jointly  indicted 
for  murder,  on  the  theory  that  he  was  an  accessory  before  the  fact 
with  the  alleged  principal,  who  has  been  found  guilty  on  a  separate 
trial,  is  entitled  to  ask  the  jurors  whether  they  have  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  of  such  principal,  in  order  to 
enable  him  to  properly  exercise  his  right  of  peremptory  challenge. 
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4.  Waiver  or  Objection  to  Witness. —  An  objection  that  a  codefendartt 

is  not  a  ewapeteat  witness  is  waived  unless  made  at  the  trial,— it 
cannot  be  urged  for  the  first  time  en  appeaL 

5.  Foundation  fob  Impeachment  or  Witnesses — Code,  g  841. — A  witaaas 

cannot  be  interrogated,  under  section  841  of  Hill's  Code,  concerning 
oral  statements  made  by  him  for  the  purpose  of  being  written  down, 
and  which  are  reduced  to  writing,  without  first  showing  the  writing 
to  him. 

6.  Constitution,  Art.  I,  $ 11  —  Witnesses  —  Evidence. — A  written  state- 

ment by  one  of  two  persons  jointly  indicted  cannot  be  introduced 
in  evidence  against  the  other  defendant  at  his  separate  trial  under 
article  I,  section  11,  of  the  Oregon  Constitution,  entitling  an  accused 
to  meet  the  witnesses  ftee  to  face. 

7.  Limitation  of  Right  to  Impeach  One's  Own  Witness*—  Code,  ££  838, 

841. — Under  the  provisions  of  section  838,  Hill's  Code,  a  party  who 
calls  a  witness,  and  is  surprised  by  his  unexpected  and  unfavorable 
testimony  on  a  material  point,  may,  for  the  purpose  of  refreshing 
his  recollection,  and  inducing  him  to  correct  his  testimony  or  ex- 
plain his  apparent  inconsistency,  repeat  to  such  witness,  with  the 
circumstances  of  time,  place,  and  persons  present,  as  required  by  sec- 
tion 841  of  Hill's  Code,  declarations  and  statements  previously  made 
by  him,  which  are  inconsistent  with  his  present  sworn  testimony, 
and  he  may  be  asked  whether  he  made  them.  If  the  witness  denies 
or  does  not  remember  having  made  the  statements,  the  party  who 
called  him  may  then  offer  testimony  thereof  to  excuse  his  mistake 
in  calling  him,  and  to  destroy  the  effect  of  any  adverse  testimony 
he  may  have  given.  Care  must  be  taken,  however,  that  such  state- 
ments are  not  allowed  to  go  to  the  jury  as  substantiate  evidence 
— they  should  be  carefully  limited  to  purposes  of  excuse  and  expla- 
nation: State  v.  Htzhugh,  2  Or.  227,  Langford  v.  Jones,  18  Or.  307; 
Josephi  v.  Furnish,  27  Or.  266,  approved  and  followed. 

8.  Impeachment  of  Witnesses  bt  Confession. —  While  under  some  cir- 

cumstances a  party  may  contradict  the  testimony  of  his  own  wit- 
ness, he  certainly  cannot  do  so  by  statements  contained  in  an 
involuntary  confession  made  by  such  witness. 

9.  Criminal  Law — Effect  of  Verdict — Jeopardy. —  A  conviction  of  a 

lower  degree  of  a  crime  than  the  one  charged  in  an  indictment 
(where  the  lower  degrees  are  within  the  higher  one)  is  an  acquittal 
of  all  the  higher  degrees,  and,  in  the  absence  of  a  statute,  the  ac- 
cused cannot  after  reversal  be  retried  for  any  degree  of  the  crime 
higher  than  the  one  of  which  he  was  convicted. 

•A  valuable  collection  of  authorities  on  the  right  of  a  party  to  dis- 
credit or  contradict  his  own  witness  will  be  found  with  the  Ohio  case  of 
ltorley  v.  Stale,  A  L.  R.  A.  161.  Bee  also  Setover  v.  Bryant,  40  Am.  St  Rep.  858. 
— Reporter. 
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10.  Principal  and  Accessory. —  A  principal  may  be  convicted  of  m ardor 
in  the  second  degree  and  an  accessory  before  the  fact  of  man- 
slaughter. 

Appeal  from  Multnomah:  T.  A.  Stephens,  Judge. 

The  defendant  X.  N.  Steeves  was  jointly  indicted 
with  one  Joseph  Kelly  for  the  crime  of  murder  in 
the  first  degree,  alleged  to  have  been  committed  in 
the  killing  of  one  George  W.  Sayres.  They  had 
separate  trials.  Kelly  having  been  first  tried,  was 
convicted  of  murder  in  the  second  degree,  (State  v. 
Kelly,  28  Or.  225,  42  Pac.  217,)  and  the  defendant 
of  manslaughter,  and,  being  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  term  of  fifteen 
years,  and  to  pay  a  fine  of  one  thousand  dollars,  he 
appeals,  assigning  numerous  errors,  a  few  of  which 
we  will  consider.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Rufus  Mallory. 

For  respondent  there  was  a  brief  by  Mr.  Wilson 
T.  Hume,  district  attorney,  with  oral  arguments  by 
Messrs.  Hume  and  Cicero  M.  Idleman,  attorney  -  gen- 
eral. 

Opinion  by  Mr.  Justice  Moore. 

1.  It  is  contended  that  the  indictment  does  not 
charge  murder  in  any  degree,  but  this  cannot  avail 
the  defendant,  for,  having  been  convicted  of  man- 
slaughter only,  he  can  have  no  valid  reason  to  ques- 
tion the  sufficiency  of  the  indictment  for  a  failure 
to    allege    murder    in    either   degree.     The    principle 
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for  which  he  contends  implies  that  the  facts  con- 
stituting the  crime  of  manslaughter  are  properly 
stated,  and,  having  been  convicted  thereof,  it  is 
manifest  that  the  indictment  is  sufficient  to  support 
the  judgment. 

2.  The  defendant's  counsel,  after  the  state  had 
introduced  its  evidence  and  rested,  moved  the  court 
to  direct  the  jury  to  return  a  verdict  of  acquittal 
on  the  ground,  inter  ol/a,  that  the  indictment  did 
not  charge  the  defendant  with  the  commission  of 
the  alleged  crime  for  which  he  had  been  tried. 
The  motion  having  been  overruled!  and  an  excep- 
tion allowed,  it  is  insisted  that  the  court  erred  in 
its  refusal  to  so  direct.  It  was  not  claimed  at  the 
trial  that  the  defendant  was  present  at  the  killing 
of  Sayres,  but  it  was  insisted  by  the  state,  and  the 
evidence  introduced  by  it  was  in  support  of  the 
theory,  that  Steeves  counseled  and  procured  Kelly 
to  kill  the  deceased.  The  indictment  charged  the 
defendant  with  the  commission  of  the  overt  act,  and 
it  is  claimed  that  instead  thereof  he  should  have 
been  charged  as  an  accessory  before  the  fact,  and 
that  to  charge  him  as  a  principal  violated  the  pro- 
vision of  the  constitution  which  guarantees  to  the 
accused  the  right  to  demand  the  nature  and  cause 
of  the  accusation  against  him:  Constitution  of  Ore- 
gon, Art.  I,  §  11.  The  statute  having  prescribed 
that  the  indictment  must  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and  concise 
language,  without  repetition,  in  such  a  manner  as  to 
enable  a  person   of   common  understanding  to  know 
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what  is  intended,  (section  1268,  Hill's  Code,)  it  is 
also  claimed  that  the  defendant  could  not  know  from 
an  inspection  of  the  charge  that  an  attempt  would 
be  made  to  prove  that  he  was  an  accessory  before 
the  fact,  and  that  his  right  to  be  so  informed  was 
guaranteed  by  the  organic  law  of  the  state.  At  the 
common  law  all  persons  who  participated  in  any 
manner  in  the  commission  of  high  treason  or  mis- 
demeanor  were  treated  as  principals,  but  accessories 
before  and  after  the  fact  were  recognized  in  the 
commission  of  felonies:  4  Blackstone's  Commenta- 
ries, 35.  Principals  and  accessories  were  punished 
alike  by  the  general  rule  of  the  ancient  law,  but 
Blackstone  says  the  difference  between  these  classes 
of  offenders  was  observed  "that  the  accused  may 
know  how  to  defend  himself  when  indicted":  4  Black- 
stone's  Commentaries,  39.  The  accessory  could  not 
be  arraigned  until  after  the  attainder  of  the  princi- 
pal, unless  he  chose  it,  for  he  might  waive  the  ben- 
efit of  the  law,  and  be  tried  with  the  principal: 
4  Blackstone's  Commentaries,  323.  Those  who  would 
be  accessories  after  the  fact  in  felony  would  in 
treason  be  regarded  as  principals,  but  they  were 
nevertheless  treated  in  every  particular  as  acces- 
sories; the  charge  in  the  indictment  against  them 
had  to  specify  the  accessorial  nature  of  the  offense, 
and  they  could  not  be  convicted  in  advance  of  the 
principal:  (1  Bishop  on  Criminal  Law,  §  701);  and 
those  who  in  felony  would  be  treated  as  accessories 
before  the  fact  would  in  treason  be  also  regarded 
as  principals,  but  they  might  be  directly  charged 
with    having    done   the    overt   act,    or    with    having 
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performed  it  through  the  agency  of  another:  1 
Bishop  on  Criminal  Law,  §  682.  "The  legal  distinc- 
tion between  the  accessory  before  the  fact  and  the 
principal,"  says  Mr.  Bishop,  "rests  solely  on  author- 
ity; for  it  is  without  foundation  either  in  reason  or 
the  ordinary  doctrines  of  the  law.  The  general  rule 
in  our  jurisprudence,  civil  and  criminal,  is  that 
what  one  does  through  another's  agency  he  does  in 
point  of  law  himself":  Bishop  on  Criminal  Law, 
§  673. 

Our  statute  has  amended  the  rules  of  the  common 
law  upon  this  subject,  and  now  treats  all  persons 
concerned  in  the  commission  of  a  crime  as  principals 
(section  2011,  Hill's  Code);  and  also  provides  that 
"The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals  in  the 
first  and  second  degree,  in  cases  of  felony,  is  abro- 
gated, and  all  persons  concerned  in  the  commission 
of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  crime,  or  aid  and  abet  in  its  com- 
mission, though  not  present,  must  hereafter  be  in- 
dicted, tried,  and  punished  as  principals,  as  in  the 
case  of  a  misdemeanor:"  Code,  §  1289.  The  defend- 
ant's contention  proceeds  upon  the  theory  that  the 
section  just  quoted  violates  the  provision  of  the  con- 
stitution which  guarantees  to  the  accused  the  right 
to  demand  the  nature  and  cause  of  the  accusation 
against  him.  In  support  of  the  principle  contended 
for,  our  attention  has  been  called  to  the  case  of 
People  v.  Campbell,  40  Cal.  129,  in  which  Crockett,  J., 
says:  "The  accessory  is  to  be  indicted,  tried,  and 
punished  as  a  principal;  nevertheless,  the   particular 
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acts  which  establish  that  he  aided  and  abetted  the 
crime,  and  thus  became,  in  law,  a  principal,  must  be 
stated  in  the  indictment.  When  these  facts  are 
averred  and  proved,  the  law  considers  the  accused 
to  be  a  principal,  and  condemns  him  accordingly." 
But  in  People  v.  Outeveraa,  48  Cal.  19,  the  court, 
reviewing  the  principle  announced  in  the  preceding 
case,  held  that,  the  statute  having  abrogated  the 
distinction  between  a  principal  and  an  accessory, 
each  might  be  indicted,  tried,  convicted  and  pun- 
ished as  a  principal,  thus  reversing  one  of  the  cases 
upon  the  authority  of  which  the  defendant  relies. 
This  doctrine  was  reaffirmed  in  People  v.  Rozelle,  78 
Cal.  84  (20  Pac.  36),  but  in  these  cases  the  defendants 
were  present,  aiding  and  abetting  in  the  commission 
of  the  respective  crimes  with  which  they  were 
charged,  and  at  common  law  would  have  been  de- 
nominated principles  of  the  second  degree:  1  Bishop 
on  Criminal  Law,  §  648.  So  too  in  State  v.  Moran, 
15  Or.  262  (14  Pac.  419),  it  waa  held  that  under  the 
statute  abrogating  the  distinction  between  principles 
and  accessories,  any  person  concerned  in  the  com- 
mission of  the  crime  is  a  principal,  and  he  is  to  be 
charged  as  such  whether  he  directly  committed  the 
act  or  not,  and  all  evidence  tending  to  prove  his 
complicity  is  admit3ible  under  that  form  of  the  in- 
dictment. In  that  case  it  was  admitted  that  Moran 
was  an  accomplice  in  the  administering  of  morphine 
which  caused  the  death  of  one  Frederick  Kaluscha. 
To  the  person  who  is  present,  aiding  and  abetting 
another  in  the  commission  of  a  crime,  the  abroga- 
tion of  the  distinction  between  principals  and  acces- 
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sories  can  have  no  application:  State  y.  Fitzhugh, 
2  Or.  227;  State  v.  Kirk,  10  Or.  505.  It  has  been 
held  that  a  statute  prescribing  the  form  of  the  in- 
dictment which  does  not  inform  the  accused  of  the 
nature  and  cause  of  the  accusation  against  him  was 
violative  of  the  organic  law  of  a  state  which  guar- 
anteed such  a  right:  McLaughlin  v.  State,  45  Ind. 
338;  People  v.  Olmstead,  30  Mich.  432.  In  State  v. 
Of  Flaherty,  7  Nev.  153,  it  was  held  that  the  power  of 
the  legislature  to  mold  and  fashion  the  form  of  an 
indictment  is  plenary,  but  a  statement  in  some  form 
of  essential  and  material  facts  cannot  be  dispensed 
with;  and  to  the  same  effect  is  Brown  v.  People,  29 
Mich.  232.  In  State  v.  Duncan,  7  Wash.  336  (38 
Am.  St.  Rep.  888,  35  Pac.  117),  the  Supreme  Court 
of  Washington,  under  a  constitution  containing  a 
clause  identical  with  ours,  (section  22,  article  I,  Con- 
stitution of  Washington),  held  that  an  accessory  be- 
fore the  fact  may  be  charged  in  the  information 
with  the  commission  of  the  crime  as  a  principal; 
but  no  reference  is  made  by  the  court  to  that  sec- 
tion of  the  constitution. 

As  we  have  seen  there  exists  no  valid  reason  for 
the  distinction  betw^fen  an  accessory  before  the  fact 
and  a  principal.  How,  then,  can  it  be  said  that 
the  statute  abrogating  the  distinction  between  these 
classes  of  offenders  violates  the  organic  law  of  the 
state?  When  the  accessory  before  the  fact  is  charged 
with  the  commission  of  the  overt  act,  he  is  thereby 
substantially  informed  of  "the  nature  and  cause  of 
the  accusation  against  him."  The  person  who  coun- 
sels  or   procures    another   to   commit  a   crime   is  by 
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the  statute  properly  deemed  and  considered  as  a 
principal,  for  in  civil  proceedings  the  maxim  Qui 
facit  per  alium  facit  per  se  is  applied  to  the  relations 
of  principal  and  agent;  and  since  the  rule  of  the 
common  law  has  been  changed  requiring  the  state 
to  establish  the  guilt  of  the  accused  beyond  a  reason- 
able doubt,  instead  of  requiring  him  to  prove  his 
innocence,  there  is  no  just  reason  why  the  same 
maxim  should  not  now  be  invoked  in  criminal  pro- 
cedure; and,  the  overt  act  having  been  performed 
by  him  through  his  agent,  the  constitution,  in  our 
judgment,  is  not  violated  when  the  accessory  before 
the  fact  is  charged  directly  with  having  committed 
the  crime.  It  is  the  intent  of  him  that  counsels  or 
procures  another  to  violate  the  law,  coupled  with  the 
intent  and  act  of  the  person  who  in  pursuance 
thereof  executes  the  original  design,  that  constitutes 
the  commission  of  the  crime  by  the  accessory  before 
the  fact.  No  crime  is  committed  until  the  agent  ex- 
ecutes the  orders  of  his  principal,  and  the  criminal 
responsibility  of  him  who  procured  the  act  to  be 
performed  depends  upon  its  performance  by  the 
agent.  The  most  potent  objection  urged  against  an 
indictment  charging  an  accessory  before  the  fact 
with  the  commission  of  the  overt  act  is  that  the 
accused,  being  innocent,  may  have  prepared  for  trial 
upon  the  expectation  that  evidence  would  be  intro- 
duced tending  to  support  the  charge  as  laid,  and 
might  not  know  anything  to  the  contrary  until  the 
jury  had  been  impaneled,  and  then  be  surprised  by 
learning  from  the  statement  made  by  the  prosecut- 
ing attorney  the  real  nature  of  the  accusation.     The 
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statute  having  treated  the  accessory  before  the  fact 
as  a  principal,  he  may  be  tried  before,  with,  or  after 
the  person  who  actually  committed  the  overt  act; 
but,  his  connection  therewith  being  dependent  upon 
the  commission  of  the  crime  by  his  agent,  the  guilt 
of  the  latter  must  of  necessity  be  an  issue  at  the 
trial  of  the  former,  which  would  entitle  him  of  right 
to  have  a  jury  unprejudiced.  There  was  not,  in  our 
judgment,  such  a  variance  between  the  charge  in 
the  indictment  and  the  evidence  introduced  at  the 
trial  as  would  have  warranted  the  court  in  ordering 
a  verdict  of  acquittal. 

3.  The  defendant's  counsel,  anticipating  that  the 
state  would  pursue  the  theory  which  it  adopted,  that 
Steeves  was  an  accessory  before  the  fact,  and  had  ad- 
vised and  procured  his  codefendant  to  kill  Say  res, 
propounded  to  each  juror  on  his  voir  dire  the  fol- 
lowing question:  "From  what  you  have  heard  or 
read  have  you  formed  or  expressed  an  opinion  as  to 
the  guilt  of  Joseph  Kelly,  indicted  with  Steeves?" 
The  court  sustained  an  objection  to  the  question, 
and  refused  to  permit  the  jurors  to  answer  it  until 
after  the  defendant  had  exhausted  his  peremptory 
challenges.  An  exception  to  this  ruling  having  been 
saved,  it  is  contended  that  the  defendant  had  the 
legal  right  to  ask  the  question,  and  to  ascertain  from 
the  juror's  answer  thereto  the  state  of  his  mind  as 
to  Kelly's  guilt,  notwithstanding  his  right  to  peremp- 
torily challenge  him.  The  theory  pursued  by  the 
state  assumed  that  there  was  an  agreement  between 
Steeves    and    Kelly  to   take  the  life  of   Sayres.     But 
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no  crime  could  be  committed  by  Steeves  until  Kelly, 
in  pursuance  of  the  supposed  agreement,  committed 
some  overt  act  in  the  performance  of  the  conspiracy. 
It  is  true  that  Kelly,  though  jointly  indicted  with 
Steeves,  had  been  separately  tried  and  convicted,  but, 
the  crime  with  which  he  was  charged  being  in  its 
nature  several,  the  record  of  his  conviction  could  not 
be  offered  in  evidence  to  establish  the  guilt  of  Steeves, 
(State  v.  Bowker,  26  Or.  309,  38  Pac.  124,)  who,  not 
having  been  tried  with  Kelly,  was  not  a  party  to  or 
bound  by  the  judgment  in  that  case;  and  it  was  in- 
cumbent upon  the  state  to  establish  the  guilt  of 
Kelly,  as  well  as  the  advice  and  procurement  of 
Steeves:  Ogden  v.  State,  12  Wis.  592  (78  Am.  Dec. 
754).  Steeves'  plea  to  the  indictment,  therefore,  put 
in  issue  the  overt  act  of  Kelly  as  well  as  the  alleged 
conspiracy,  and  the  jury  called  to  try  the  issue  must 
have  first  determined  that  Kelly  committed  the  crime 
before  they  could  find  Steeves  guilty.  The  right  to 
interrogate  the  jurors  in  relation  to  any  opinion  they 
might  have  formed  concerning  the  issues  involved 
must  be  conceded;  but  the  mere  fact  of  having 
formed  or  expressed  a  qualified  opinion  upon  the 
merits  of  any  question  directly  or  collaterally  in 
issue  would  not  of  necessity  render  them  ineligible 
to  try  the  facts,  if,  in  the  discretion  of  the  court,  it 
should  find  them,  upon  examination,  otherwise  com- 
petent: State  v.  Saunders,  14  Or.  300  (12  Pac.  441); 
Kumli  v.  Southern  Pacific  Company,  21  Or.  505  (28 
Pac.  637);  State  v.  Ingram,  23  Or.  434  (31  Pac.  1049); 
State  v.  Brown,  28  Or.  147  (41  Pac.  1042);  State  v. 
Kelly,   28    Or.   225    (42    Pac.   217).     This    discretion 
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could  be  exercised  only  by  a  trial  of  the  qualifica- 
tions of  a  juror,  and  from  his  answers  to  the  ques- 
tions, as  well  as  from  his  manner,  tone,  and  bearing. 
The  court  must  be  satisfied  that  he  can  disregard 
any  casual  opinion  he  may  have  formed,  and  fairly 
and  impartially  try  the  issues  in  controversy.  When 
the  qualifications  of  a  juror  have  thus  been  tried,  no 
bill  of  exceptions  can  portray  the  manner,  tone,  and 
bearing  of  the  juror  as  he  appeared  and  acted  be- 
fore the  trial  court  during  the  examination;  and  for 
this  reason,  when  the  juror  has  said  he  can  lay  aside 
his  previously  formed  opinion,  and  the  court  believes 
he  can  do  so,  its  discretion,  when  exercised,  will  not 
be  reviewed  upon  appeal  except  for  a  manifest  abuse 
thereof. 

But  it  is  not  to  be  expected  that  the  manner, 
tone,  or  appearance  of  the  juror,  without  an  oral 
examination  as  to  the  state  of  his  mind  upon  the 
merits  of  the  issue  involved,  are  alone  sufficient  to 
determine  his  qualifications.  The  statute  has  wisely 
granted  to  the  defendant  in  a  criminal  action  the 
right  to  a  certain  number  of  peremptory  challenges, 
which  he  may  exercise  without  assigning  any  reason 
therefor;  and  to  enable  him  to  do  so  intelligently  he 
is  entitled  of  right  to  inquire  into  the  fitness  of  per- 
sons called  as  jurors  to  try  him,  and  in  many  in- 
stances he  can  determine  when  to  wisely  exercise 
this  right  only  from  their  examination.  In  Hale  v. 
State,  72  Miss.  140,  (16  So.  387,)  the  accused  was 
jointly  indicted  with  one  J.  G.  Robertson  for  the 
crime  of  murder.  A  separate  trial  having  been 
granted,  the  state  adopted  the  theory  that  the  homi- 
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cide  was  committed  in  pursuance  of  a  conspiracy 
entered  into  between  the  defendant  and  Robertson. 
The  accused,  when  the  jury  was  being  impaneled, 
propounded  questions  to  the  persons  called  concern- 
ing any  opinion  they  might  have  formed  as  to  the 
guilt  or  innocence  of  Robertson,  but  the  court  re- 
fused to  permit  them  to  answer.  The  defendant 
having  been  convicted  appealed,  and  the  supreme 
court  of  Mississippi,  in  reversing  the  judgment  and 
commenting  on  the  defendant's  right  to  propound 
the  questions,  say:  "It  was  his  right  to  make  such 
examination  as  would  enable  him  to  decide  if  there 
was  ground  for  exercising  his  great  right  to  per- 
emptorily challenge.  This  right,  conferred  upon  him 
by  law,  could  only  be  intelligently  exercised  after  a 
full  and  fair  inquiry  of  each  juror  as  to  the  exact 
state  of  his  mind  and  feelings,  not  only  as  affecting 
the  defendant  personally  and  primarily,  but  as  likely 
to  affect  his  action  as  a  juror  even,  and  perhaps 
unconsciously  to  himself.  The  office  of  the  peremp- 
tory challenge  is  to  protect  the  defendant  against 
those  legally  competent,  but  morally,  or  otherwise, 
unfit  or  unsuitable  to  try  the  particular  case;  and  to 
deny  a  full  and  fair  examination  of  a  juror  in 
order  to  wisely  exercise  the  peremptory  challenge, 
would  be,  practically,  to  nullify  the  right,  for  of 
what  avail  would  a  peremptory  challenge  be  if  ex- 
ercised at  random  or  blindly,  and  without  reason? 
The  right  to  peremptory  challenge  is  the  last  pre- 
cious safeguard  of  a  fair  trial  left  to  one  capitally 
charged,  before  he  puts  life  and  liberty  in  the  keep- 
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ing  of  his  sworn  triers."  The  previous  trial  and 
conviction  of  Kelly  was  liable  to  create  in  the  minds 
of  the  jurors  an  opinion  as  to  the  guilt  or  innocence 
of  his  codefendant,  and,  as  Kelly's  guilt  was  in  issue 
in  this  "case,  Steeves  was  entitled  to  have  the  ques- 
tion answered  by  the  jurors,  and  a  denial  of  this 
right  was  error  in  the  trial  court. 

4.  Steeves*  codefendant,  being  called  as  a  wit- 
ness for  the  state,  testified  that  his  name  was 
Joseph  Kelly;  that  he  was  indicted,  but  did  not 
know  whether  jointly  with  Steeves  or  not;  that  he 
had  been  tried  and  convicted;  that  he  did  not  know 
where  he  was  on  the  night  of  September  twenty- 
sixth,  eighteen  hundred  and  ninety-four,  between 
the  hours  of  nine  o'clock  and  half-past  eleven;  and 
that  he  knew  where  the  engine-house  was  in  Fulton 
Park;  when  the  following  question  was  asked:  "Did 
you  have  any  arrangement  with  X.  N.  Steeves  for 
the  payment  of  any  money  to  you  for  service  to  be 
performed  by  you  in  getting  George  Say  res  out  of 
the  way?"  To  which  he  answered,  "No."  The  pros- 
ecuting attorney  was  then  permitted,  over  the  de- 
fendant's objection,  to  lay  the  foundation  for  im- 
peaching the  witness,  and  he  was  asked  if  he  had 
not  stated,  at  a  time  and  place  and  in  the  presence 
of  certain  persons  designated,  that  he  saw  Steeves 
several  times,  who  urged  him  to  do  the  work,  and 
told  him  there  was  two  thousand  dollars  to  get 
Sayres  out  of  the  way.  The  counsel  for  the  defend- 
ant thereupon  submitted  to  the  court  a  written 
objection   to   the  question,  which,  in  substance,  pur- 


Mar.  1896.]  State  v.  Steeves.  99 

ported  to  detail  the  circumstances  under  which  the 
witness  had  made  an  alleged  confession;  that  it  was 
not  voluntarily  made,  and  for  that  reason  was  not 
received  in  evidence  at  the  time  he  was  on  trial 
under  this  indictment;  that  the  alleged  statements 
were  orally  made  to  the  district  attorney  in  the 
presence  of  the  chief  of  police  and  other  officers, 
and,  being  then  reduced  to  writing,  were  signed  by 
Kelly;  that  the  writing  was  in  existence,  and  then 
in  the  possession  of  the  district  attorney;  and  if  the 
witness  could  be  examined*  at  all  concerning  the 
matter,  the  writing  should  be  exhibited  to  him,  and 
he  be  allowed  to  examine  it.  The  district  attorney 
.also  submitted  a  written  answer  controverting  the 
averments  contained  in  the  preceding  statement,  and 
the  court  overruled  the  objection,  and  required  the 
witness  to  answer  the  question,  which  he  did  by 
saying  "I  don't  recollect  anything  at  all  about  it," 
and  also  gave  testimony  tending  to  corroborate  the 
statements  contained  in  the  written  objection  sub- 
mitted by  the  defendant's  counsel.  The  following 
question  was  then  propounded  to  the  witness:  "Did 
you  receive  any  money  from  Steeves?  Did  he  pay 
you  any  money  after  the  twenty-sixth  day  of  Sep- 
tember of  this  year?"  To  which  he  answered: 
u  Steeves  never  paid  me  any  money  in  his  life." 
The  witness  was  then  asked  if  he  had  not  said,  at 
the  time  and  place  and  under  the  circumstances 
named,  "I  got  one  hundred  dollars  from  Steeves  at 
his  office  on  Thursday  morning  after  Sayres  disap- 
peared, and  I  got  one  hundred  dollars  on  Monday, 
October  first,  from  Steeves,  and  twenty  dollars  on  two 
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other  occasion s,"  or  words  to  that  effect.  To  which 
he  answered:  "No;  I  don't  recollect  anything  about 
it."  John  Minto,  chief  of  police,  being  called  as  a 
witness  for  the  state,  testified,  in  substance,  that 
whatever  Kelly  had  said  in  the  interview  to  which 
his  attention  had  been  called,  had  been  written 
down  by  the  district  attorney  and  signed  by  Kelly; 
that  he  said  to  Kelly,  "Don't  you  sign  that  state- 
ment unless  it  is  true";  that  the  district  attorney 
made  the  same  statement  to  Kelly  and  also  said  to 
him:  "If  that  statement  is  true  and  you  tell  the 
truth,  so  far  &s  I  am  concerned  I  am  willing  to  use 
my  influence  towards  saving  your  neck,"  or  words  to 
that  effect.  Objection  having  been  made  to  the  wit- 
ness detailing  any  confession  made  by  Kelly,  the 
court  held  that  only  such  statements  as  were  volun- 
tarily made  by  Kelly,  and  admitted  against  him  at 
his  own  trial,  were  admissible  in  this  case.  The 
chief  of  police  was  then,  over  the  defendant's  objec- 
tion and  exception,  permitted  to  testify  concerning 
the  said  alleged  confession,  and  corroborated  the 
statements  contained  in  the  questions  propounded  to 
Kelly. 

It  is  contended  that  the  court  erred  in  permitting 
the  chief  of  police  to  testify  concerning  any  state- 
ments made  by  Kelly  in  relation  to  the  commission 
of  the  crime,  or  of  the  alleged  conspiracy,  for  the 
following  reasons:  First,  that  Kelly  was  a  codef end- 
ant,  and  hence  an  incompetent  witness;  second,  that 
the  alleged  statements,  although  reduced  to  writing 
and  signed  by  Kelly,  were  not  shown  to  him  when 
the   foundation   was   being   laid  for  their  admission; 
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third,  that  the  statements  were  made  by  Kelly  while 
under  duress,  and  could  not  be  offered  in  evidence; 
and,  fourth,  that  Kelly,  having  given  no  testimony 
against  the»state,  could  not  be  impeached  by  it.  In 
considering  these  questions  it  is  sufficient  to  say  of 
the  first  objection  that  no  exceptions  to  the  compe- 
tency of  Kelly  as  a  witness  were  taken  at  the  trial. 
This  being  so,  it  must  be  presumed  that  the  error, 
if   any,  was   waived. 

5.  It  is  admitted  that  the  court  at  the  trial  of 
Kelly  on  this  indictment  refused  to  permit  his  al- 
leged statements  to  be  given  in  evidence,  for  the 
reason  that  they  had  not  been  voluntarily  made, 
and  that  they  were  admitted  in  this  case  for  the 
purpose  of  contradicting  Kelly  only.  It  is  manifest 
that  these  statements  were  made  in  the  presence  of 
the  chief  of  police  and  others,  and,  being  reduced 
to  writing,  were  signed  by  Kelly,  but  they  were  not 
shown  to  him  before  he  was  interrogated  concerning 
them,  as  required  by  the  provisions  of  section  841, 
Hill's  Code  of  Oregon.  The  reason  assigned  for  not 
showing  the  writing  to  Kelly  when  called  as  a  wit- 
ness, as  we  gather  it  from  the  record,  is  that  the 
statements  were  orally  made  by  him  to  others  before 
being  reduced  to  writing,  and  therefore  it  was  un- 
necessary to  exhibit  it  to  him.  Kelly  made  the 
alleged  confession  for  the  purpose  of  having  it 
written  by  the  district  attorney,  and  the  statements 
therein  contained  must  have  been  orally  made  before 
being  written;  but  when  he  signed  the  confession  he 
adopted  the   language   there   used,  and   made   it   his 
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own  as  much  so  as  if  he  had  personally  written  it. 
This  being  so,  by  what  authority  could  Kelly  be 
interrogated  as  to  the  contents  of  the  writing  until 
it  was  shown  to  him?  The  object  sought  by  the 
statutory  requirement,  as  we  view  it,  is  to  refresh 
the  memory  of  the  witness,  and,  his  statements 
being  in  writing,  that  end  could  be  best  attained  by 
submitting  the  manuscript  to  him  for  inspection. 
The  fact  that  the  statements  were  made  in  the  pres- 
ence of  others  before  being  written  cannot  change 
this  ride,  otherwise  the  writing  could  be  wholly  dis- 
regarded, and  evidence  of  the  oral  statements  as 
remembered  by  the  persons  who  heard  them  could 
be  substituted  therefor.  Oral  statements  intended  to 
be  reduced  to  writing,  when  committed  to  paper  and 
signed  by  the  person  making  them,  are  supplanted, 
and  must  of  necessity  be  excluded,  by  the  writ!  g, 
and,  even  if  the  writing  in  this  case  could  have 
been  admitted  for  any  purpose,  it  was  error  to  in- 
terrogate Kelly  concerning  the  statements  therein 
without  having  first  shown  it  to  him:  People  v. 
NoneUa,  99  Cal.  333  (33  Pac.  1097);  People  v.  Ching 
Hing  Chang,  74  Cal.  389  (16  Pac.  201). 

6.  The  statements  not  having  been  voluntarily 
made  were  excluded  at  Kelly's  trial;  but,  even  if 
they  had  been  admissible  against  him,  having  been 
reduced  to  writing,  they  could  not  be  introduced  in 
evidence  at  the  trial  of  his  codefendant,  who  was 
entitled  to  meet  the  witnesses  face  to  face:  Constitu- 
tion of  Oregon,  Art.  I,  §  11.  The  reason  assigned 
by  the  trial  court  for  admitting  them  was  to  contra- 
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diet  Kelly,  but   we   shall  attempt  to  show  that  they 
were  inadmissible  for  that  purpose. 

7.  When  a  f>arty  producing  a  witness  calls  him 
to  the  stand  he  thereby  represents  him  to  the  court 
as  worthy  of  credit,  or  at  least  not  so  infamous  as 
to  be  wholly  unworthy  of  it;  and  is  precluded  from 
attacking  his  general  character  for  veracity  (1  Whar- 
ton on  Law  of  Evidence,  §  549);  but  he  may  be  griev- 
ously disappointed  in  the  testimony  given  by  him, 
for,  perhaps  being  in  collusion  with  the  adverse 
party,  the  witness  may  have  led  the  party  calling 
him  into  the  belief  that  the  testimony  expected 
would  be  advantageous  to  the  cause  of  such  party; 
and  if  there  were  no  method  of  correcting  such  mis- 
takes a  party  would  be  at  the  mercy  of  a  designing 
witness,  but  our  statute  has  wisely  provided  that, 
while  a  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  evidence  of  bad  character,  he 
may  contradict  him  by  other  evidence,  and  may 
also  show  he  has  made  at  other  times  statements 
inconsistent  with  his  present  testimony:  HilFs  Code, 
§  838.  This  section  furnishes  a  means  of  correcting 
the  mistake  in  calling  the  witness  and  neutralizing 
the  effect  of  his  adverse  testimony,  by  permitting 
the  party  to  treat  the  witness  as  adverse,  and  to 
propound  leading  questions  to  him  for  the  purpose 
of  refreshing  his  memory;  and,  if  he  still  persists  in 
adhering  to  what  he  has  said,  such  party  may  im- 
peach him  by  evidence  that  he  made  at  other  times 
statements  inconsistent  with  his  present  testimony. 
Before    this    can    be    done,   however,   the    statements 
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must  be  related  to  him,  with  the  circumstances  of 
times,  places,  and  persons  present,  or  shown  to  him 
if  in  writing;  and  he  shall  be  asked  whether  he 
made  such  statements,  and  if  so,  allowed  to  explain 
them:  Code,  §  841.  If  the  witness  denies  or  claims 
that  he  cannot  remember  having  made  the  state- 
ments attributed  to  him,  the  party  producing  him 
may  then  offer  evidence  thereof  to  excuse  his  mis- 
take in  calling  him,  and  to  destroy  the  effect  of  any 
adverse  testimony  he  may  have  given.  This  is  as 
far  as  the  rule  can  be  legitimately  carried,  and 
courts  should  carefully  guard  against  its  abuse  by 
the  party  producing  the  witness,  for,  if  the  state- 
ments made  by  him  could  be  admitted  in  evidence 
in  support  of  the  cause  of  the  party  calling  him,  a 
witness  in  league  with  such  party  might  make  state- 
ments out  of  court,  and  not  under  oath,  which  he* 
knew  were  false,  and,  being  called  as  a  witness, 
could  truthfully  testify  concerning  the  facts  in  issue 
and  against  the  party  calling  him;  and,  upon  his 
denying  that  he  made  the  statements  attributed  to 
him,  or  claiming  that  he  failed  to  remember  of  hav- 
ing made  them,  evidence  thereof  could  be  intro- 
duced, not  for  the  purpose  of  excusing  the  mistake 
made  in  calling  the  witness,  or  to  correct  the  effect 
of  the  adverse  testimony,  but  as  substantive  evi- 
dence in  support  of  the  cause  of  the  party  calling 
him,  thus  permitting  a  party  to  do  by  indirection 
what  he  could  not  do  directly:  State  v.  Fitzhugh,  2 
Or.  277;  Langford  v.  Jones,  18  Or.  307  (22  Pac. 
1064).  The  rule  appears  to  be  well  settled  that  a 
party  cannot   impeach    his    own   witness  by  showing 
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he  has  made  statements  inconsistent  with  the  testi- 
mony given  at  the  trial,  unless  the  testimony  so 
given  be  material  and  prejudicial  to  the  interests  of 
the  party  calling  him:  Champ  v.  Commonwealth,  2 
Mete.  (Ky.)  17  (74  Am.  Dec.  388);  Hull  v.  State,  93 
Ind.  128;  Moore  v.  Chicago  Railroad  Company,  59 
Miss.  243;  Force  v.  Martin,  122  Mass.  5;  Hickory  v. 
United  States,  151  U.  S.  203  (14  Sup.  Ct.  334);  Er- 
win  v.  State  (Texas  Crim.  App.),  24  S.  W.  904; 
Bennett  v.  State  (Texas  App.),  5  S.  W.  527;  Miller  v. 
Cook,  124  Jnd.  101  (24  N.  E.  577);  Commonwealth  v. 
Welsh,  4  Gray,  535;  Chism  v.  State,  70  Miss.  242  (12 
So.  852);  Smith  v.  State,  5  Neb.  181;  Josephi  v. 
Furnish,  27  Or.  260  (41  Pac.  424);  People  v.  Jacobs, 
49  Cal.  384;  People  v.  Mitchell,  94  Cal.  550  (29 
Pac.  1106);  Burkhalter  v.  Edwards,  16  Ga.  593  (60 
Am.  Dec.  744);  Hurley  v.  State,  (46  Ohio  St.  320, 
4  L.  R.  A.  171,  21  N.'E.  645);  Rhodes  v.  State,  128 
Ind.  189  (25  Am.  St.  Rep.  425,  27  N.  E.  866); 
Langford  v.  Jones,  18  Or.  307  (22  Pac.  1064). 

8.  Looking  at  the  evidence  in  the  light  of  this 
rule,  it  shows  that  the  state  had  not  proven  that 
Steeves  paid  or  promised  money  to  Kelly  for  any 
purpose.  It  is  true,  the  evidence  introduced  by  it 
tended  to  show  that  on  the  day  of  the  homicide 
Kelly  had  no  money,  but  on  the  day  thereafter  he 
paid  out  about  eighty  dollars,  and  that  Steeves  on  the 
day  last  named  drew  from  the  bank  one  hundred 
dollars;  but  it  cannot  be  inferred  from  these  circum- 
stances that  the  money  drawn  from  the  bank  by 
Steeves  was  paid  or  given  to  Kelly,  or  that  the  money 
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expended  by  Kelly  on  the  day  after  Sayres  disappeared 
was  not  legitimately  acquired.  If  Kelly  had  sworn  to 
the  fact  which  he  was  called  to  prove,  his  testimony 
would  have  been  material  for  the  state  and  against 
the  defendant;  but  as  it  was  only  a  denial  it  may 
well  be  doubted  if  such  testimony  can  be  considered 
in  any  other  light  than  a  failure  to  prove  a  relevant 
fact.  When  Kelly  testified  that  Steeves  never  paid 
him  any  money  in  his  life,  his  testimony  did  aot 
contradict  any  evidence  introduced  by  the  state.  It 
may  hav6  tended  to  refute  the  theory  adopted  by  it, 
and  in  that  respect,  if  it  be  conceded  that  his  evi- 
dence was  material  and  prejudicial,  Kelly  could  not 
be  contradicted  unless  his  statements  had  been  vol- 
untarily made.  When  he  was  on  trial,  the  court, 
deeming  his  statements  not  to  have  been  so  made, 
refused  to  permit  them  to  be  offered  in  evidence, 
and  this  being  so,  how  could  he  be  contradicted  by 
them?  If  Kelly,  through  fear  of  personal  violence, 
or  the  hope  of  saving  his  life  thereby,  made  the  con- 
fession attributed  to  him,  the  court  could  not  do 
otherwise  than  exclude  it.  Had  the  confession  been 
extorted  by  fear,  would  any  one  contend  that  Kelly 
should  have  been  bound  by  it?  Assent  to  a  contract 
executed  under  such  circumstances  would  not  be  a 
meeting  of  the  minds,  but  a  submission  to  superior 
force,  and  no  court  would  enforce  its  terms.  Such  is 
the  rule  even  in  civil  actions,  but  it  is  of  vastly  more 
importance  in  criminal  proceedings.  If  such  a  rule 
could  be  invoked,  it  would  be  an  illustration  of  the 
familiar  statement  that  "history  repeats  itself,"  and 
would   in   effect   be   a  revival  of  the  methods  of  tor- 
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ture  resorted  to  in  times  long  past  as  a  means  of 
securing  evidence  with  which  to  convict  persons 
charged  with  the  commission  of  crime.  Kelly's  con- 
fession not  having  been  voluntarily  made,  the  court 
erred  in  permitting  the  foundation  to  be  laid  for  his 
impeachment,  and  in  allowing  the  chief  of  police  to 
testify  concerning  any  of  his  alleged  statements. 

9.  It  is  contended  that,  the  defendant  having 
been  indicted  for  the  crime  of  murder  in  the  first 
degree,  and  being  convicted  of  manslaughter  only, 
the  verdict  of  the  jury,  though  general  in  its  terms, 
was  an  acquittal  of  the  charge  of  murder  in  the  first 
and  second  degrees,  and  that,  in  case  the  judgment 
rendered  against  him  be  reversed,  he  cannot  be  re- 
tried upon  the  charges  of  which  he  has  been  ac- 
quitted. The  state  constitution,  article  I,  section  12, 
provides  that  "No  person  shall  be  put  in  jeopardy 
twice  for  the  same  offense.,,  The  defendant  having 
been  arraigned,  entered  a  plea  of  not  guilty  to  the 
indictment,  and  the  moment  the  jury  was  sworn  to 
try  him  jeopardy  attached,  and,  had  the  jury  been 
discharged  without  his  consent,  except  upon  a  fail- 
ure to  agree  upon  a  verdict,  he  would  stand  ac- 
quitted before  the  law:  Conkling  v.  State,  25  Neb. 
794  (41  N.  W.  788);  Murphy  v.  State,  25  Mo.  809 
(41  N.  W.  792);  State  v.  Shaffer,  23  Or.  255  (32  Pac. 
545);  State  v.  Reinhart,  26  Or.  466  (38  Pac.  822). 
The  defendent  having,  therefore,  been  put  in  jeop- 
ardy for  the  crime  of  murder  in  the  first  and  sec- 
ond degrees,  his  conviction  for  manslaughter,  while 
unreversed,  is  a  bar   to   another   prosecution   for   all 
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other  degrees  embraced  within  the  indictment: 
Section  1339,  Hill's  Code.  It  remains  to  be  seen 
whether  the  granting  of .  a  new  trial  places  the  de- 
fendant in  statu  quo,  and  removes  the  bar  created 
by  the  arraignment,  plea,  and  verdict.  Mr.  Van 
Fleet,  in  his  excellent  work  on  Former  Adjudication 
(Vol.  II,  §  606)  in  discussing  this  question  says:  "If 
one  is  tried  upon  an  indictment  which  either  ex- 
pressly charges  or  impliedly  includes  different  de- 
grees of  the  same  crime,  it  is  held,  as  a  common- 
law  question,  in  Alabama,  Arkansas,  California,  Flor- 
ida, Georgia,  Illinois,  Iowa,  Michigan,  Mississippi, 
Texas,  and  Wisconsin,  that  a  conviction  of  one  de- 
gree is  an  implied  acquittal  of  all  higher  degrees, 
and  bars  their  prosecution  upon  a  new  trial."  In 
Hurt  v.  State,  25  Miss.  358  (59  Am.  Dec.  225),  Fisher, 
J.,  in  speaking  of  the  effect  of  a  verdict  of  convic- 
tion of  an  inferior  degree,  says:  "The  jury  in  such 
case,  in  contemplation  of  law,  render  two  verdicts, 
one  acquitting  the  accused  of  the  higher  crime 
charged  in  the  indictment,  the  other  finding  him 
guilty  of  an  inferior  crime.  They  must  first  deter- 
mine his  guilt  or  innocence  upon  the  charge  made 
by  the  indictment  before  proceeding  to  consider 
whether  he  is  guilty  of  an  inferior  crime.  The  ver- 
dict of  manslaughter  is  as  much  an  acquittal  of  the 
charge  of  murder  as  a  verdict  pronouncing  his  en- 
tire  innocence  would  be,  for  the  effect  of  both  is  to 
exempt  him  from  the  penalty  of  the  law  for  such 
crime."  The  statute  provides  that  "In  all  cases,  the 
defendant  may  be  found  guilty  of  any  crime,  the 
commission  of  which  is  necessarily  included  in  that 
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with  which  he  is  charged  in  the  indictment,  or  of  an 
attempt  to  commit  such  crime":  Section  1383,  Hill's 
Code.  The  effect  of  this  section  is  to  regard  each 
degree  necessarily  embraced  within  the  specifications 
of  the  charge  as  a  separate  indictment,  upon  all 
which  the  accused  is  tried  at  the  same  time,  and  the 
verdict  of  conviction  upon  an  inferior  degree  oper- 
ates as  an  acquittal  of  all  the  superior  degress  neces- 
sarily included  therein.  In  Indiana,  Kansas,  and 
Kentucky  statutes  provide  that  "the  granting  of  a 
new  trial  places  the  parties  in  the  same  position  as 
if  no  trial  had  been  had,"  and  in  those  states  it  has 
been  held  that  one  who  has  been  convicted  of  man- 
slaughter upon  an  indictment  that  charges  the  crime 
of  murder,  and  obtained  a  new  trial,  may  be  retried 
for  the  higher  degree:  Ex  parte  Bradley,  48  Ind.  548; 
Veatch  v.  State,  60  Ind.  291;  State  v.  McCord,  8  Kan. 
232  (12  Am.  Rep.  469);  Commonwealth  v.  Arnold,  83 
Ky.  1  (4  Am.  St.  Rep.  114). 

Prior  to  the  amendment  of  the  constitution  of 
Missouri,  the  supreme  court  of  that  state  uniformly 
held  that  'when  a  new  trial  was  granted  to  a  person 
convicted  of  an  inferior  degree  upon  an  indictment 
charging  the  commission  of  a  crime  in  a  superior 
degree  he  could  not  be  retried  for  the  higher  degree: 
State  v.  Ross,  29  Mo.  32;  State  v.  Kattlemann,  35  Mo. 
105;  State  v.  Smith,  53  Mo.  139;  State  v.  Brannon, 
55  Mo.  63  (17  Am.  Rep.  643);  State  v.  Bruffey,  75 
Mo.  389.  On  November  thirtieth,  eighteen  hundred 
and  seventy-five,  that  state  adopted  a  new  constitu- 
tion, which  contained  the  provision  (section  23,  arti- 
cle II,)  that  "if  judgment  on  a   verdict  of   guilty  be 
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reversed  for  error  in  law,  nothing  contained  herein 
shall  prevent  a  new  trial  of  the  prisoner  on  a  proper 
indictment,  or*  according  to  the  correct  principles  of 
law."  In  State  v.  Simms,  71  Mo.  538,  it  was  held 
that  this  provision  overturned  the  rule  announced  in 
State  v.  Ross,  29  Mo.  32,  the  court  saying  it  was 
"equivalent  to  declaring  that  when  such  judgment 
is  reversed  for  error  at  law,  the  trial  had  is  to  be 
regarded  as  a  mistrial,  and  that  the  cause,  when 
remanded,  is  to  be  tried  anew,  and  is  put  on  the 
same  footing  as  to  a  new  trial  as  if  the  cause  had 
been  submitted  to  a  jury,  resulting  in  a  mistrial  by 
the  discharge  of  the  jury  in  consequence  of  their 
inability  to  agree  on  a  verdict."  Our  statute  pre- 
scribes that  "A  new  trial  is  a  reexamination  of  an 
issue  of  fact  in  the  same  court  after  a  trial  and  de- 
cision or  verdict  by  a  court  or  jury,"  (section. 234, 
HilPs  Code,)  but  it  is  nowhere  provided  that  the 
granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had.  "One 
indicted  for  murder,"  says  Mr.  Bishop  in  his  work 
on  Criminal  Law  (7th  ed.),  Vol.  I,  §  1056,  "and  found 
guilty  of  manslaughter,  is  protected  from  any  further 
prosecution  for  the  murder."  And  in  the  succeeding 
section  the  same  learned  author,  in  discussing  the 
effect  of  a  conviction  of  a  smaller  grade  included  in 
an  indictment  charging  a  greater  crime,  says:  "Be- 
sides, as  a  larger  includes  a  smaller,  it  is  impossible 
one  should  be  convicted  of  the  larger  without  being 
also  convicted  of  the  smaller;  and  thus,  if  he  has 
been  found  guilty  or  not  guilty  of  the  smaller,  he 
is,  when  on  trial  for  the  larger,  in  jeopardy  a  second 
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timo  for  the  same,  namely,  the  smaller  offense. 
Some  apparent  authority,  therefore,  English  and 
American,  that  a  jeopardy  for  the  less  will  not  bar 
an  indictment  for  the  greater,  must  be  deemed  un- 
sound in  principle."  While  there  is  some  conflict  of 
authority  upon  this  subject,  we  believe  that  the 
great  weight  of  it,  as  well  as  the  better  reason,  sup- 
ports the  rule  that  a  conviction  of  a  lower  degree 
necessarily  included  within  an  indictment  charging 
the  commission  of  a  greater  crime,  operates  as  an 
acquittal  of  all  the  degrees  above  it,  and  that  a  new 
trial,  in  the  absence  of  a  statute  declaring  the  effect 
of  a  reversal* of  the  judgment,  must  be  confined  to 
a  retrial  of  the  charge  upon  which  the  accused  was 
convicted,  or  of  a  lower  degree.  The  defendant  hav- 
ing been  convicted  of  manslaughter,  cannot,  there- 
fore, be  tried  for  the  commission  of  a  greater  crime. 
It  may  be  suggested  that  the  announcement  of  this 
conclusion  is  premature,  and  that  the  question  can 
not  be  involved  until  a  demurrer  to  a  plea  in  bar 
by  the  defendant  has  been  sustained,  a  trial  and 
conviction  had  for  the  commission  of  a  crime  of  a 
higher  degree,  and  the  judgment  brought  before  us 
on  appeal  for  review;  but,  the  statute  having  pro- 
vided that  when  a .  new  trial  is  ordered  the  cause 
shall  be  retried  according  to  the  direction  of  the 
appellate  court,  (section  1454,  Hill's  Code,)  we  believe 
that,  in  order  to  save  the  costs  and  disbursements 
incident  to  an  additional  trial  in  case  of  such  con- 
viction, it  becomes  our  duty  to  direct  the  mode  of 
retrial  upon  remanding  the  cause. 
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10.  The  defendant  having  been  tried  as  a  princi- 
pal, was  convicted  of  manslaughter,  and,  there  being 
no  accessories  before  the  fact  in  this  grade  of  crime, 
and  since  he  cannot  be  prosecuted  for  a  higher  de- 
gree, it  is  contended  that  as  a  legal  consequence  he 
is  entitled  to  be  discharged.  If  it  be  conceded  that 
the  defendant's  conviction  as  a  principal  conclusively 
established  the  fact  that  his  codefendant  was  guilty 
of  manslaughter  only,  it  would  necessarily  follow  that 
the  cause  should  be  remanded  with  a  direction  to 
the  trial  court  to  discharge  the  prisoner.  Malice 
not  being  a  feature  in  manslaughter,  it  has  for  this 
reason  been  held  that  there  can  be  no  accessories 
before  the  fact  in  the  commission  of  that  crime 
[Boyd  v.  State,  17  Ga.  194;  State  v.  Mahly,  68  Mo.  315; 
State  v.  Robinson,  12  Wash.  349  (41  Pac.  51);  Bow- 
mam,  v.  State  (Texas  Crim.  App.),  20  S.  W.  558];  but, 
as  murder  in  the  second  degree  involves  malice,  the 
principal  may  be  convicted  of  that  degree,  and  the 
accessory  before  the  fact,  of  manslaughter.  In 
Jones  v.  State,  13  Texas,  168,^62  Am.  Dec.  550,)  Lip- 
scomb, J.,  in  rendering  the  decision  of  the  court, 
says:  "One  might  encourage  and  counsel  another  to 
commit  some  violent  outrage  on  the  person  of  a 
third  person,  mayhem  or  the  like,  not  to  kill,  but  in 
the  execution  of  this  design,  a  homicide  might  be 
committed.  This  would  be  murder  in  the  second 
degree,  under  the  statute,  because  it  is  not  embraced 
in  the  statute  qualification  of  the  evidences  of  malice, 
to  make  it  murder  in  the  first  degree.  But,  it  being 
murder,  it  falls  under  the  second  degree.  Murder  in 
the  first   degree,  under  our  statute,  is  *  committed  by 
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poison,  starving,  torture,  or  other  premeditated  and 
deliberate  killing;  or  committed  in  the  perpetration, 
or  in  the  attempt  at  the  perpetration  of  arson,  rape, 
robbery,  or  burglary,  (Hajfc.  Digest,  Art.  2515). 
Now,  such  killing  as  is  described  in  the  statute 
cited,  as  constituting  the  first  degree  of  murder, 
would  be,  at  common  law,  murder  with  express 
malice;  leaving  for  the  second  class  all  murders 
with  implied  malice,  not  so  designated;  as  would  be 
the  case  if  there  was  a  preconcerted  act  to  commit 
some  other  felony,  but  not  to  kill,  and  the  killing 
ensued  in  the  attempt."  In  order,  therefore,  to  find 
the  defendant  Steeves  guilty  of  manslaughter,  the 
jury  must  first  have  found  his  codefendant  guilty  of 
murder  in  at  least  the  second  degree,  and,  having 
found  the  defendant  guilty  as  aforesaid,  it  necessarily 
follows  that  they  also  found  Kelly  guilty  of  murder, 
either  in  the  first  or  second  degree;  and,  this  being 
so,  the  defendant  is  not  entitled  to  be  discharged 
until  acquitted,  or  so  ordered  by  the  court. 

In  the  trial  of  this  cause,  occupying  the  attention 
of  the  trial  court  from  December  thirteenth,  eighteen 
hundred  and  ninety-four,  to  the  fifth  day  of  the  fol- 
lowing month,  every  material  point  was  vigorously 
contested  by  eminent  counsel  representing  the  state 
and  the  defendant,  and  many  alleged  errors  are  as- 
signed as  cause  for  the  reversal  of  the  judgment. 
We  have  considered  only  those  that  we  deemed  most 
important,  and  such  as,  in  our  judgment,  were  preju- 
dicial to  the  rights  of  the  defendant;  and,  having 
reached  the  conclusions  hereinbefore  announced,  after 
a  careful  examination  of  the  record  and  the  very  ex- 
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to  compel  her  to  pay  one  third  of  the  mortgage 
debt.  The  amount  of  such  debt  properly  chargeable 
on  her  dower  interest  is  such  .a  proportion  thereof 
as  the  gross  value  of  her  right  of  dower  on  October 
first,  eighteen  hundred  and  eighty-seven,  bore  to 
the  value  of  the  entire  mortgaged  premises  to  be 
ascertained  on  the  principles  of  the  law  relating  to 
the  valuation  of  such  estates,  (2  Scribner  on  Dower, 
696,)  and,  before  this  can  be  determined,  the  facts 
upon  which  the  calculation  can  be  made  must  be 
averred  in  the  complaint.  Because  the  complaint 
in  this  case  contains  no  such  allegations  the  demur- 
rer was  properly  sustained,  and  we  have  no  alterna- 
tive but  to  affirm  the  decree,  and  it  is  so  ordered. 

Affirmed. 

Argued  March  IS;  decided  June  15,  1896. 
jg  ggi  INMAN   v.  HENDERSON. 

—  [45  Pao.  «».] 

1.  Time  of  Filivg  Lirh  by  Matbrial  Man — "  Cohtractoh." — A  material 

man  who  has  no  contract  for  the  erection  of  a  building,  bat  who 
furnishes  material  directly  to  the  owner  for  use  in  its  construction, 
from  time  to  time,  on  a  running  account,  is  not  an  "original  con- 
tractor "  within  the  meaning  of  section  3673,  Hill's  Code,  and  must 
file  his  claim  for  a  lien  within  thirty  days  after  the  last  material  is 
furnished,  or  after  the  completion  of  the  building. 

2.  Effect  ob  Revival  of  Lien  oh  Rights  of  Mortgagee  —  The  furnish- 

ing of  additional  articles,  by  agreement  with  the  owner,  after  the 
expiration  of  the  time  limited  for  filing  the  Hen,  for  the  purpose  of 
reviving  the  right,  will  not  have  that  effect  as  against  a  mortgagee 
who  is  not  a  party  to  the  transaction. 

Appeal  from   Multnomah:  L.  B.  Stearns,   Judge. 

This  is   a  suit  to    foreclose   mechanics'    liens   in 
favor  of  Inman,  Paxilson  and   Company  and   defend- 
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ant  F.  E.  Beach  upon  the  property  of  the  defendant 
S.  J.  Henderson.  Without  detailing  the  evidence, 
the  facts  appear  to  be  that  about  November  first, 
eighteen  hundred  and  ninety-two,  the  defendant 
Henderson  commenced  the  construction  of  the  dwell- 
ing-house numbered  one  on  property  belonging  to 
her  in  Multnomah  County,  which  was  substantially 
completed  about  the  fifteenth  of  March,  eighteen 
hundred  and  ninety-three,  and  then  occupied  by  her. 
The  plaintiff  furnished  her,  on  a  running  account  as 
ordered  from  time  to  time,  with  lumber  and  other 
material  to  be  used  and  which  was  used  in  the  con- 
struction of  the  said  house,  of  the  reasonable  value 
of  one  hundred  and  seventy  dollars  and  thirty-five 
cents.  On  December  seventh,  eighteen  hundred  and 
ninety-two,  she  commenced  the  construction  of  an- 
other dwelling  on  an  adjoining  lot,  which  is  known 
as  house  number  two,  and  which  was  substantially 
completed  about  the  twenty-second  of  April,  eighteen 
hundred  and  ninety-three.  For  this  house  the 
plaintiff  also  furnished  in  like  manner  building  ma- 
terial to  be  used  and  which  was  used  therein,  of 
the  value  of  two  hundred  and  thirty-three  dollars 
and  ninety-five  cents.  On  June  twentieth,  eighteen 
hundred  and  ninety-three,  more  than  thirty  days 
after  the  completion  of  both  houses,  and  more  than 
thirty  days  after  it  had  ceased  to  furnish  material 
for  either  of  them,  the  plaintiff,  for  the  express  pur- 
pose, as  the  evidence  clearly  shows,  of  reviving  its 
lien,  furnished,  upon  the  order  of  Mrs.  Henderson's 
agent,  fifty  feet  of  flooring  to  be  used  ostensibly  in 
the  construction    of   a  porch  in  front  of  each  of  the 
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houses  at  some  indefinite  future  time,  but  which  in 
fact  was  never  so  used,  and  was  finally  sold  by  her 
to  some  other  party.  On  the  fourteenth  of  July, 
eighteen  hundred  and  ninety-three,  the  plaintiff  filed 
the  claim  of  lien  on  house  number  one  for  one 
hundred  and  seventy-one  dollars  and  ten  cents,  and 
on  house  number  two  for  two  hundred  and  thirty- 
three  dollars  and  ninety-five  cents  for  the  foreclos- 
ure of  which  this  suit  is  brought.  The  defendant 
Beach,  between  the  seventh  of  December,  eighteen 
hundred  and  ninety-two,  and  the  twenty-third  of 
April,  eighteen  hundred  and  ninety-three,  furnished 
building  material  on  a  running  account  as  ordered 
by  Mrs.  Henderson  from  time  to  time  to  be  used 
and  .which  was  used  in  said  buildings,  of  the  reason- 
able value  of  one  hundred  and  seventy-one  dollars 
and  thirteen  cents,  of  which  amount  thirty  dollars 
has  been  paid.  Beach  furnished  no  other  material 
for  either  of  the  houses  until  about  the  tenth  of 
June,  eighteen  hundred  and  ninety -three,  when,  "  for 
the  purpose  of  keeping  his  lien  good  on  the  house," 
he  furnished  one  gallon  of  floor  paint  of  the  value 
of  one  dollar  and  fifty  cents,  upon  an  order  obtained 
from  Mrs.  Henderson  through  the  solicitation  of 
Beach's  agent,  which  was  used  in  painting  a  floor  in 
one  of  the  houses.  And  on  July  eighth,  eighteen 
hundred  and  ninety-three,  he  filed  a  claim  of  lien 
for  the  balance  due  on  his  account.  After  the  con- 
struction of  the  two  houses  had  been  commenced 
Mrs.  Henderson  mortgaged  the  property  to  the  Wash- 
ington National  Building,  Loan,  and  Investment  As- 
sociation, the  respondent  on  this  appeal.     The  court 
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below  having  held  the  liens  of  the  plaintiff  and 
Beach  valid  as  to  Mrs.  Henderson,  but  void  as  to 
the  mortgagee,  ordered  the  liens  foreclosed,  and  the 
property  sold  subject  to  the  mortgage,  and  from  that 
portion  of  the  decree  which  postpones  their  liens  to 
that  of  the  mortgagee  the  plaintiff  and  defendant 
Beach   appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  ar- 
gument by  Messrs.  Ralph  R.  Durmiway  and  Geo.  G. 
Gammans. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.   Guy  G.   WiUis. 

1.  The  decree  did  not  establish  the  liens  as 
against  the  mortgagee,  and  hence  did  not  affect  any 
of  its  substantial  rights,  or  afford  it  any  grounds  for 
an  appeal.  The  material  question  between  the  lien 
claimants  and  the  respondent,  in  the  court  below 
and  here,  is  the  validity  of  the  mechanics'  liens  as 
against  the  mortgagee.  The  court  below  in  adjusting 
these  rights  held  that  as  between  the  lien  claimants 
and  Mrs.  Henderson  the  lien  was  valid,  because  their 
right  thereto  was  revived  by  her  ordering  additional 
material  for  that  express  purpose,  but  that  such  an 
arrangement  between  the  owner  and  the  lien  claim- 
ants was  not  binding  on  the  mortgagee.  And  in 
this  view,  so  far  as  it  affects  the  interests  of  the 
mortgagee,  we  fully  concur.  The  lien  claimants  in 
this  case  were  not  original  contractors,  but  material 
men,  and,  under  the  statute,  were  required  to  file, 
their  liens  within   thirty  days   after   they   ceased   ta 
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furnish  material  or  after  the  building  was  completed: 
Ainslie  v.  Kohn,  16  Or.  363  (19  Pac.  97).  We  take 
the  law  to  be  that  a  material  man  who  furnishes 
material  directly  to  the  owner  on  a  running  account 
as  ordered  from  time  to  time  is  not  an  original  con- 
tractor in  the  constiu  t'on  of  the  building  for  which 
the  material  is  furnished,  within  the  sense  of  the 
statute,  and  must  file  his  lien  within  thirty  days. 
This  is  the  construction  of  the  mechanics7  lien  law 
of  California,  after  which  ours  is  largely  modeled: 
Sparks  v.  Butte  County  Oravel  Mining  Company,  55 
Cal.  389;  Schwartz  v.  Knight,  74  Cal.  432  (16  Pac. 
235). 

2.  In  this  case  the  time  within  which  the  lien 
claimants'  liens  could  be  filed  had  expired  before 
any  additional  articles  were  ordered  or  furnished, 
and  if  the  furnishing  of  such  articles,  under  the 
circumstances  disclosed  by  the  evidence,  revived  or 
renewed  their  liens  as  against  the  owner,  it  could 
not  affect  the  rights  of  the  mortgagee  who  was  not 
a  party  to  the  transaction:  Brown  v.  Moore,  26  111. 
421;  Kelly  v.  Kellogg,  79  111.  477;  Central  Trust  Com- 
pany v.  Chicago  K.  and  T.  Railway  Company,  54 
Fed.  598.  One  who  takes  a  mortgage  on  land  after 
the  construction  of  a  building  thereon  has  been 
commenced,  holds  it  subject  to  any  valid  mechanics' 
lien  the  claim  of  which  may  be  filed  within  the 
time  required  by  statute,  (Code,  §  3671,)  but  the  in- 
terests of  the  mortgagee  cannot  be  affected  by  any 
agreement  between  the  owner  and  the  lien  claimant 
extending  the  time  in  which  to  file  such  claim,  even 
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if  such  agreement  is  valid  as  between  them:  Phillips, 
on  Mechanics'  Liens,  §§  297,  322a,  327. 

The  appellants  contend  that,  as  no  appeal  has 
been  taken  from  the  decree  of  the  court  establishing 
the  liens  as  against  Mrs.  Henderson,  it  is  valid  and 
binding  on  all  the  parties  to  this  suit,  so  that  the 
question  on  this  appeal  is  one  of  priority  between 
the  •  established  mechanics'  liens  and  the  mortgage. 
As  to  Mrs.  Henderson,  the  decree  of  the  court  below 
must,  of  course,  be  accepted  as  correct,  because  she 
has  not  appealed,  but  the  appeal  before  us  challenges 
its  correctness  so  far  as  it  subordinates  the  liens  for 
material  to  that  of  the  mortgagee,  and  we  think  the 
mortgagee,  having  denied  by  its  answer  the  validity 
of  the  mechanics'  liens,  may  insist  on  this  appeal 
that  they  are  void  as  against  it,  for  any  sufficient 
reason  appearing  from  the  record,  and  that  it  was 
not  compelled  to  appeal  from  the  decree  against 
Mrs.  Henderson  to  raise  that  question. 

It  follows  that  the  decree  of  the  court  below  must 
be  affirmed.  Affirmed. 

Decided  June  15,  1896. 
FRAME  v.  SLITER. 

[46  Pac.  290.] 

Vehdob's  Lthn.— A  grantor  of  real  estate  by  absolute  deed,  followed  by      I,  ??   343 
delivery  of  possession  to  the  grantee,  has  no  implied  equitable  lien        '      ' 
for  the  unpaid  purchase  money:   Pease  v.  Kelly,  3  Or.  417;  Kelly  v. 
Ruble,  11  Or.  75,  distinguished;  Gee  v.  McMillan,  14  Or.  268,  overruled. 

Appeal  from  Clatsop:   Thos.  A.  McBridk,  Judge. 

Suit  by  R.  A.  Frame  and  A.  W.  Stowell,  copart- 
ners as  Frame  and  Stowell,  against  Charles  F.  Sliter 
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and  others,  to   foreclose   a  vendor's    lien.     Judgment 
for  defendants,  and  plaintiffs  appeal.        Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Joseph  B.  Thompson. 

No  appearance  for  respondents,  but  by  permis- 
sion Messrs.  N.  W.  Barrett  and  Loring  K.  Adams 
filed  a  brief  as  amici  curise  in  response  to  Mr. 
Thompson's  brief. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  single  question  in  this  case  is  whether  a 
grantor  of  real  estate  by  absolute  deed,  followed  by 
delivery  of  possession  to  his  grantee,  has  an  implied 
equitable  lien  thereon  for  the  unpaid  purchase 
money.  It  has  been  several  times  mooted  in  this 
court,  but  the  doctrine  of  the  English  court  of  chan- 
cery, which  recognizes  and  upholds  such  lien,  has 
never  been  recognized  or  established  here,  although 
the  state  is  classed  by  many  textwriters  among  those 
in  which  the  lien  prevails.  The  earliest  case  in 
which  reference  is  made  to  the  question,  and  the  one 
most  strongly  relied  upon  to  sustain  the  doctrine,  is 
Pease  v.  Kelly,  3  Or.  417,  but  the  court  in  that  case 
only  decided  that  by  taking  a  mortgage  to  secure 
the  payment  of  purchase  money  the  vendor  waived 
the  equitable  lien,  and  therefore,  could  not  maintain 
the  suit.  Nothing  more  was  in  fact  decided  in  thai 
case,  although  it  is  stated  in  the  opinion  that  "the 
lien  exists  if  there  is  no  higher  security."  It  is 
next  referred  to  in  Kelly  v.  Ruble,  11  Or.  75,  (4  Pac. 
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593,)  where  the  court,  after  disposing  of  the  case  on 
other  grounds,  say:  "  We  have  thus  far  impliedly  ad- 
mitted the  existence  of  the  equitable  lien  of  a  ven- 
dor of  real  estate  for  the  unpaid  purchase  price. 
But  we  doubt  the  actual  existence  of  the  lien  in  this 
state:  Ahrend  v.  Odiorne,  118  Mass.  261;  Kauffelt  v. 
Bower,  7  Serg.  and  R.  64.  It  is  not  believed  the  ex- 
istence of  such  a  lien  was  decided  in  Pease  v.  Kelly, 
3  Or.  417."  The  question  again  arose  in  Gee  v.  Mc- 
Millan, 14  Or.  268,  (12  Pac.  417,)  and  Mr.  Justice 
Strahan  puts  his  decision  in  that  case  squarely  on 
the  doctrine  of  the  existence  of  a  grantor's  lien,  but 
Chief  Justice  Lord  dissents  in  toto,  and  Mr.  Justice 
Thayer,  while  concurring  in  the  result  upon  other 
grounds,  expressly  disclaimed  any  intention  to  decide 
whether  the  principles  upon  which  the  doctrine  is 
supposed  to  be  founded  are  broad  enough  "to  up- 
hold a  vendor's  lien  to  the  extent  of  raising  a  trust 
in  favor  of  a  grantor,  who  has  conveyed  by  deed  of 
absolute  conveyance,  so  as  to  admit  of  the  purchase 
price  being  made  a  charge  upon  the  property  con- 
veyed, in  an  ordinary  case  of  sale  of  real  estate." 
In  Lewis  v.  Henderson,  22  Or.  548,  (30  Pac.  324,) 
Thomas  v.  Thomas,  24  Or.  254,  (33  Pac.  565,)  and 
Jones  v.  Gates,  24  Or.  415,  (33  Pac.  989,)  where  the 
doctrine  is  again  referred  to,  the  court  carefully 
avoided  approving  it  even  by  inference.  From  these 
decisions  it  is  apparent  that  it  has  never  received 
judicial  sanction,  or  become  a  law  of  .real  property 
in  this  state,  and  its  decision  is  now  made  necessary 
for  the  first  time.  We  therefore  feel  at  liberty  to 
determine   the   question    as   one    of   first  impression, 
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and,  after  having  given  it  the  careful  and  deliberate 
consideration  which  its  importance  demands,  we  a:e 
clearly  of  the  opinion  that  the  doctrine  of  a  grant- 
or's lien  is  so  opposed  to  the  general  policy  and 
course  of  legislation  in  this  state  that  it  ought  not 
to  prevail  here.  The  whole  tenor  of  our  legislation 
is  to  make  the  title  to  real  estate  as  simple  and 
easily  understood  as  possible,  and  to  facilitate  its 
transfer  by  discouraging  all  secret  or  latent  equities, 
and  requiring  all  conveyances  thereof  and  incum- 
brances thereon  to  be  made  a  matter  of  public 
record. 

The  doctrine  seems  to  have  been  borrowed  by 
the  English  courts  of  chancery  from  the  civil  law, 
as  a  means  of  evading  the  rule  of  the  common  law 
under  which  land  was  not  liable,  both  during  and 
after  the  life  of  the  debtor,  for  simple  contract 
debts,  and,  after  the  reason  for  its  original  adoption 
had  ceased  to  exist,  was  enforced  upon  the  ground 
that  the  previous  decisions  had  "the  effect  of  con- 
tract, though  no  actual  contract  had  taken  place ": 
Mackreth  v.  Symmons,  15  Ves.  Jr.  329.  Many  of  the 
courts  of  this  country,  following  the  English  cases, 
have  adopted  the  rule;  but  they  have  never  been 
able,  in  our  opinion,  to  place  the  doctrine  upon  any 
satisfactory  principle  applicable  to  the  condition  of 
affairs  in  a  country  where  real  estate  is  one  of  the 
principal  articles  of  commerce,  and  liable  for  the 
debts  of  the  owner,  and  in  which  a  system  of  regis- 
tration prevails.  The  doctrine  has  been  variously 
stated  to  rest  upon  natural  equity,  a  supposed  inten- 
tion of    the  parties,  a  trust  arising  out  of    the  ven- 
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dee's  holding  the  land  without  paying  the  price,  the 
implied  agreement  of  the  parties,  and  an  equitable 
mortgage,  because  there  is  no  pretense  in  such  cases 
that  there  was  any  agreement  for  security  on  the 
land,  which  is  essential  to  an  equitable  mortgage; 
nor  can  it  be  supported  as  a  trust,  for  a  construc- 
tive trust  cannot  arise  from  the  mere  breach  of  a 
contract  to  pay  money  in  the  absence  of  fraud;  nor 
on  the  ground  of  an  implied  agreement,  because, 
as  said  by  Mr.  Justice  Gibson  in  7  Serg.  and  R.  76: 
"The  implication  that  there  is  an  intention  to  re- 
serve a  lien  for  the  purchase  money  in  all  cases 
where  the  parties  do  not,  by  express  acts,  evince 
a  contrary  intention,  is,  in  almost  every  case,  incon- 
sistent with  the  truth  of  the  fact,  and  in  all  in- 
stances, without  exception,  in  contradiction  of  the 
express  terms  of  the  contract,  which  purports  to  be 
a  conveyance  of  everything  that  can  pass."  Nor  do 
we  think  it  can  now  be  put  upon  the  natural  equity 
"that  a  person  having  got  the  estate  of  another 
shall  not,  as  between  them,  keep  it  and  not  pay  the 
consideration,"  because  there  is  no  reason  for  a  re- 
sort to  equity  in  this  country,  where  real  estate  is 
liable  to  seizure  upon  attachment  and  execution, 
and  the  courts  of  law  afford  a  creditor  a  speedy 
remedy  for  the  enforcement  of  his  claim.  And,  be- 
sides, "It  is  inconsistent  with  natural  justice,"  quot- 
ing again  from  Mr.  Justice  Gibson  in  the  case  re- 
ferred to,  "that  a  vendor,  who  publishes  to  the 
world  by  the  terms  of  his  deed  that  he  has  parted 
with  his  whole  interest,  and  has  trusted  to  the  per- 
sonal security  of  the  vendee,  should  become  the   ob- 
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ject  of  special  protection  against  the  consequences 
of  his  own  negligence,  and  that,  too,  at  the  expense 
of  a  third  person,  who,  in  purchasing  from  the  ven- 
dee, even  with  notice  that  the  purchase  money  was 
unpaid,  has  been  guilty  of  nothing  positively  im- 
moral or  even  unconscionable."  If  a  vendor  sells 
and  conveys  real  estate,  and,  either  through  negli- 
gence or  even  confidence,  chooses  to  rely  upon  the 
personal  security  of  his  vendee  for  the  purchase 
money,"  he  has  no  special  claim  to  the  aid  of  a 
court  of  equity  to  protect  him  from  the  conse- 
quences of  his  own  act,  by  enforcing  some  secret 
lien  which,  in  the  nature  of  things,  could  be  known 
only  to  himself  and  his  vendee  and  such  persons 
as  they  might  take  into  their  confidence,  a  practice 
which  if  tolerated  would  have  a  tendency  to  open 
wide  the  door  to  fraud  and  perjury. 

The  earliest  English  case  which  contains  a  full 
discussion  of  the  doctrine  and  the  reason  and  au- 
thorities by  which  it  is  supported  is  Mackreth  v. 
Symmons,  15  Ves.  Jr.  329.  In  that  case  Lord  Eldon 
was  only  able  to  determine  that  two  points  were 
clearly  settled:  First,  that,  generally  speaking,  there  is 
such  a  lien;  and,  second,  that  in  those  general  cases 
in  which  there  would  be  a  lien  as  between  vendor 
and  vendee  the  vendor  will  have  a  lien  against  a 
third  person  with  notice  that  the  money  was  not 
paid.  But  as  to  what  would  be  sufficient  to  make 
a  case  in  which  the  lien  would  not  exist  he  felt 
obliged  to  declare  from  the  authorities  that  it  was 
<c  obvious  that  the  vendor,  taking  a  security,  unless  by 
evidence,  manifest  intention,  or  declaration  plain,  he 
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ahows  his  purpose,  cannot  know  the  situation  in 
which  he  stands  without  the  judgment  of  a  court 
how  far  that  security  does  contain  the  evidence, 
manifest  intention,  or  declaration  plain  upon  that 
point/'  and  that  "it  has  always  struck  me,  consider- 
ing this  subject,  that  it  would  have  been  better  at 
once  to  have  held  that  the  lien  should  exist  in  no 
case,  and  the  vendor  should  suffer  the  consequences 
of  his  want  of  caution;  or  to  have  laid  down  the 
rule  the  other  way  so  distinctly  that  the  purchaser 
might  be  able  to  know,  without  the  judgment  of  a 
court,  in  what  cases  it  would,  and  in  what  cases  it 
would  not,  exist."  And,  although  the  doctrine  of 
the  English  court  of  chancery  has  been  the  subject 
of  much  learned  discussion  in  this  country,  it  is  no 
more  satisfactory  now  than  in  Lord  Eldon's  time. 
Indeed,  it  is  much  less  so.  From  the  very  nature 
of  the  lien  itself  there  can  be  no  fixed  rules  con- 
cerning it.  It  is  "a  mere  creature  of  a  court  of 
equity,  which  it  molds  and  fashions  according  to 
its  own  purposes,"  and  "has  no  existence  until 
it  is  established  by  the  decree  of  a  court  in  the 
particular  case;  and  is  then  made  subservient  to  all 
other  equities  between  the  parties":  Story,  J.,  in 
Oilman  y.  Brown,  1  Mason,  191  (Fed.  Cas.  No. 
5441).  And  Mr.  Justice  Potter  says  "its  existence 
depends  upon  and  is  controlled  by  no  stated  rules, 
but,  on  the  contrary,  the  existence  of  the  lien  is 
generally  made  to  depend  upon  the  peculiar  state  of 
facts  and  circumstances  surrounding  the  peculiar 
case,  that  is  whether  or  not  a  case  of  natural  equity 
is  established;  and,  if  so,  whether  it  is  not  made  to 
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yield  to  higher  or  superior  equities  in  some  other 
person — whether  the  party  is  not  to  be  regarded  as 
having  waived  it,  or  as  having  intended  to  waive  or 
postpone  it  to  another  equity,  or  whether,  by  the 
acts  or  omissions  to  act,  or  by  the  neglect  of  the 
party  claiming  such  lien  to  enforce  it  within  a  rea- 
sonable time,  the  right  is  not  lost  as  being  the  su- 
perior claim.  These  considerations  control  and  vary 
the  result  as  equity  demands:  Fish  v.  Potter,  *41 
N.  Y.  64. 

Under  the  authorities,  it  would  seem  that  where 
the  doctrine  prevails  each  case  must  be  determined 
upon  its  own  peculiar  circumstances,  according  to 
the  views  of  the  chancellor  and  the  weight  of  argu- 
ment at  the  bar;  so  that  it  is  impossible  to  tell, 
without  the  judgment  of  a  court,  whether  the  lien 
does  or  does  not  exist.  It  may  be  well  doubted 
whether  any  subject  connected  with  the  American 
law  of  real  property  has  provoked  more  judicial  dis- 
cussion and  controversy,  and  is  now  in  a  more 
chaotic  state,  than  the  doctrine  of  a  grantor's  lien, 
where  such  lien  is  held  to  exist.  There  is  hardly  a 
rule  upon  the  subject  which  has  not  been  somewhere 
denied,  and  hardly  any  two  states  agree  upon  the 
essential  points  of  the  doctrine.  "No  other  single 
topic  belonging  to  the  equity  jurisprudence,"  says 
Mr.  Pomeroy,  "has  occasioned  such  a  diversity  and 
even  discord  of  opinion  among  the  American  courts 
as  this  of  the  grantor's  lien.  Upon  nearly  every 
question  that  has  arisen  as  to  its  operation,  its 
waiver,  or  discharge,  the  parties  against  whom  it 
avails,  and  the  parties  in  whose   favor  it  exists,  the 
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decisions  in  different  states,  and  sometimes  even  in 
the  same  state,  are  directly  conflicting.  It  is  prac- 
tically impossible  to  formulate  any  rules  represent- 
ing the  doctrine  as  established  throughout  the  whole 
country":  3  Pomeroy  on  Equity  Jurisprudence, 
§  1251.  Indeed,  the  remark  attributed  to  Lord  Mans- 
field that  "the  more  we  read  the  more  we  shall  be 
confounded, "  is  peculiarly  applicable  to  the  condi- 
tion of  the  law  upon  this  question.  It  has  been  ad- 
judged that  the  lien  does  not  exist  under  any  cir- 
cumstances after  an  absolute  conveyance,  by  such 
able  jurists  as  Mr.  Justice  Gray  of  Massachusetts, 
now  of  the  supreme  court  of  the  United  States,  Gib- 
son of  Pennsylvania,  Nash  and  Ruffin  of  North  Caro- 
lina, Crozier  of  Kansas,  Shipley  of  Maine,  and  Max- 
well of  Nebraska,  to  whose  opinions  in  Kauffelt  v. 
Bower,  7  Serg.  and  E.  64  (10  Am.  Dec.  428);  Ahrend 
v.  Odiorne,  118  Mass.  261  (19  Am.  Eep.  449);  Worn- 
ble  v.  Battle,  3  Iredell's  Eq.  (N.  C),  183;  Simp- 
son v.  Mundee,  3  Kan.  172;  Philbrook  v.  Delano,  29 
Me.  410;  Edminster  v.  Higgins,  6  Neb.  265,  we  refer 
for  arguments  which  seem  to  us  conclusive  against 
the  existence  of  such  a  lien.  In  some  of  the  states 
it  has  been  adopted  by  the  courts  and  afterwards 
abolished  by  the  legislature;  and  in  others,  although 
the  courts  have  felt  bound  to  follow  earlier  cases,  it 
has  of  late  years  been  done  with  expressions  of  regret 
that  such  liens  were  ever  admitted  in  this  country, 
where  registration  is  so  generally  provided  for  and 
practiced. 

In   courts   of  the  United    States  the   doctrine  has 
been  recognized  where  established  by  the  local  laws 
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of  different  states  (Rice  v.  Rice,  36  Fed.  858);  but  it 
does  not  seem  to  have  been  looked  upon  with  favor 
if  we  may  judge  from  the  remarks  of  Mr.  Chief 
Justice  Marshall  in  Bayley  v.  Qreenleaf,  20  U.  S. 
(7  Wheat.),  51,  that  "it  is  a  secret  invisible  trust, 
known  only  to  the  vendor  and  vendee,  and  to  those 
to  whom  it  may  be  communicated  in  fact.  To  the 
world  the  vendee  appears  to  hold  the  estate,  divested 
of  any  trust  whatever;  and  credit  is  given  to  him, 
in  the  confidence  that  the  property  is  his  own,-  in 
equity  as  well  as  law.  A  vendor  relying  upon  this 
lien  ought  to  reduce  it  to  a  mortgage,  so  as  to  give 
notice  to  the  world.  If  he  does  not,  he  is,  in  some 
degree,  accessory  to  a  fraud  .  committed  on  the 
public,  by  an  act  which  exhibits  the  vendee  as  a 
complete  owner  of  an  estate  on  which  he  claims  a 
secret  lien."  The  authorities  pro  and  con  are  col- 
lated in  28  Am.  and  Eng.  Etffcy.  of  Law,  163;  3 
Pomeroy's  Equity  Jurisprudence,  §  1251;  2  Jones  on 
Liens,  §  1061;  1  Beach  on  Modern  Equity  Juris- 
prudence, §§  296,  297,  and  note  to  Mackreth  v. 
Symmons,  1  Leading  Cases  in  Equity,  447,  and  we 
think  an  examination  of  them  and  the  discussion 
of  the  question  by  the  several  authors  will  clearly 
show  that  the  whole  doctrine  is  inconsistent  with 
the  general  policy  prevailing  in  this  country  of 
making  all  matters  of  title  dependent  upon  rec- 
ord evidence,  so  that  interested  parties  may  know 
whether  the  land  is  encumbered  by  lien  with- 
out waiting  for  the  judgment  of  a  court,  as  is 
admittedly  the  case  in  many  instances  where  a 
grantor's  lien  exists;  that  it  bristles  with  difficulties, 
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snares,  and  dangers,  and  ought  not  to  find  lodgment 
in  this  state,  where  its  only  effect  would  be  to  ren- 
der the  title  to  real  estate  uncertain,  embarrass  its 
alienation,  foster  litigation,  and  offer  temptation  to 
fraud  and  perjury,  with  no  substantial  benefit  to 
any  one  except  to  protect  some  grantor  from  the 
consequences  of  his  own  voluntary  act.  The  decided 
tendency  of  modern  legislation  and  legal  learning  is 
clearly  against  the  existence  of  such  a  lien  under 
any  circumstances.  Mr.  Pomeroy  ventures  the  opin- 
ion "that  the  original  grounds  and  reasons  for  ad- 
mitting the  grantor's  lien  do  not  exist  in  our  own 
country,  and  the  lien  itself  is  not  in  harmony  with 
our  general  real  property  law.  The  tendency  both 
of  our  legislation  and  of  our  social  customs  is  to 
make  land  a  subject  of  commerce,  and  its  transmis- 
sion as  free  as  possible;  while  the  rights  of  grantors 
can  be  fully  protected  by  mortgages  which,  in 
nearly  all  the  states,  are  widely  different  from  the  in- 
strument bearing  the  same  name  in  England":  3  Pom- 
eroy's  Equity  Jurisprudence,  note  to  section  1250. 
And  Mr.  Jones  says  that  "  It  is  to  be  noticed  that, 
within  a  few  years,  several  states  have  abolished  this 
implied  lien,  and  that  strong  expressions  of  disappro- 
bation of  the  doctrine  have  been  used  in  others. 
Moreover,  the  practical  tendency  in  the  older  states  is 
to  rely  upon  formal  instruments  for  security  when 
security  is  wanted.  It  may  be  doubted,  therefore, 
whether  this  doctrine  will  long  survive":  2  Jones  on 
Liens,  note  to  section  1063.  And  the  learned  editors 
of  the  Leading  Cases  in  Equity,  upon  an  exhaustive 
review  of  the   authorities,  conclude  that  "there  can 
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be  little  doubt  this  principle  of  an  implied  lien  for 
purchase-money  has  no  just  application  in  a  coun- 
try where  every  debt  may  be  at  once  made  a  lien 
by  judgment,  and  where  debts  generally  are  a  lien 
on  the  lands  of  decedents;  and  that  the  courts  of 
those  states  which  have  wholly  expelled  the  doc- 
trine have  exhibited  a  more  accurate  appreciation 
of  its  nature  and  purpose,  than  those  which  have 
retained  it":  1  Lead.  Cas.  in  Eq.  502.  The  doctrine 
may  have  been  less  objectionable  in  a  country 
where  land  was  not  liable  for  the  contract  debts  of 
the  owner  although  incurred  in  its  purchase,  and 
where  the  policy  of  the  law  was  to  discourage  the 
alienation  of  real  estate.  But  we  are  satisfied  that 
it  is  repugnant  to  the  registration  law  and  general 
policy  of  this  state,  and  is  no  part  of  our  law.  The 
decree  of  the  court  below  will  be  affirmed. 

Affirmed. 
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1.  Vaster  ah»  Servant— Indefinite  Employment— Burden  op  Proof, — 

A  general  indefinite  employment  to  perform  certain  services  at  a 
stipulated  compensation  per  month,  without  any  agreement  as  to  the 
period  of  employment,  terminates  where  the  employ*  ceases  to 
work,  in  the  absence  of  some  agreement  to  the  contrary;  and  the 
burden  of  proof  is  on  the  employ*  to  show  that  he  was  to  receive 
pay  for  additional  time  while  he  was  not  working. 

2.  Principal  ahd  Agent—  Evidence.— A  mere  employ*  of  a  principal 

nas  no  power  to  bind  the  principal  by  statements  or  agreements 
outside  the  scope  of  his  employment,  and  such  acts  on  his  part  are 
not  competent  as  evidence  against  the  principal. 

3.  Question  fob  Jury. —  In  an  action  by  an  employ*  to  recover  compen- 

sation under  a  contract  of  indefinite  hiring  for  a  period  while  not 
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actually  working,  the  question  hew  long,  wider  an  agreement  of  the 
parties,  the  employ*  was  to  receiTe  compensation  while  not  actually 
at  work,  ia  for  the  jury. 

Appeal  from  Josephine:   Hiero  K.  Hanna,  Judge. 

This  is  an  action  for  work  and  labor  alleged  to 
have  been  performed  under  a  contract  of  hiring. 
The  facts  are  that  in  September,  eighteen  hundred 
and  ninety-two,  at  Portland,  Oregon,  the  plaintiff, 
Charles  0.  Barlow,  was  employed  by  the  defendant, 
The  Taylor  Placer  Mining  and  Milling  Company,  to 
superintend  and  engage  in  the  work  of  setting  up 
and  operating  certain  mining  machinery  in  Jose- 
phine County,  to  be  used  by  the  defendant  in  the 
operation  of  its  mine,  at  a  stipulated  compensation 
of  one  hundred  and  fifty  dollars  per  month;  but 
there  was  "no  express  agreement,  nor  did  the  con- 
tract contemplate  that  he  was  to  be  employed  for 
any  designated  period  of  time.,,  Under  this  arrange- 
ment he  commenced  the  work  in  October  eighteen 
hundred  and  ninety-two,  and  continued  thereat  until 
April  first,  eighteen  hundred  and  ninety-three,  when 
the  defendant  suspended  operations  and  discharged 
all  its  laborers.  The  plaintiff,  after  remaining  in 
and  about  the  mine  for  a  few  days  without  doing 
any  work,  returned  to  Portland,  and  remained  there 
until  about  the  seventeenth  of  the  following  month, 
when  he  was  requested  to  return  to  the  mine  for 
the  purpose  of  resuming  work,  which  he  did,  and 
remained  there  until  the  tenth  of  June,  waiting, 
under  the  direction  of  the  company,  for  some  ma- 
chinery which  the  railroad  company  refused  to  de- 
liver until  the  freight  was  paid.     On  the  latter  date, 
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the  defendant  being  unable  to  pay  the  freight,  and 
there  being  no  work  for  the  plaintiff,  he  returned  to 
Portland,  and  remained  there  until  some  time  in  the 
following  November,  when  he  voluntarily  returned 
to  Josephine  County,  and,  after  working  a  few  days 
for  the  company,  wae  discharged.  It  is  admitted  by 
plaintiff  that  he  has  been  paid  for  all  the  work  ac- 
tually done  by  him,  and  the  defendant  admits  that 
it  is  liable  to  him  for  the  time  lost  awaiting 
machinery,  to  wit,  from  May  seventeenth  to  June 
tenth,  eighteen  hundred  and  ninety-three,  and  offers 
in  its  answer  to  allow  judgment  to  go  against  it  for 
the  amount  of  the  agreed  compensation  for  that 
time;  but  the  plaintiff  claims  that  he  is  entitled  to 
wages  from  the  time  of  his  first  employment,  in 
September,  eighteen  hundred  and  ninety-two,  to  his 
final  discharge  in  December,  eighteen  hundred  and 
ninety -three,  and  gave  evidence  tending  to  show  that 
it  was  the  understanding  and  agreement  between 
himself  and  the  defendant  upon  the  two  occasions 
when  he  left  the  mine  to  return  to  Portland  in 
April  and  June,  eighteen  hundred  and  ninety-two, 
that  he  should  hold  himself  subject  to  the  orders  of 
the  company,  and  that  his  wages  should  continue 
the  same  as  if  he  was  actually  at  the  mine.  On  the 
other  hand,  the  defendant  claims  and  gave  evidence 
tending  to  show  that  the  plaintiff  was  discharged 
April  first,  eighteen  hundred  and  ninety-three,  and 
reemployed  in  May,  and  again  discharged  on  June 
tenth,  and  that  there  was  no  agreement  that  he 
should  be  paid  for  any  time  except  when  he  was 
actually    working    for   the    company.     After   a   trial, 
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the  verdict  being  for  plaintiff,  judgment  was  entered 
for  the  full  amount  claimed,  from  which  defendant 
appeals.  Reversed. 

For  appellant  there  was  an   oral   argument  and  a 
brief  by  Mr.  Francis  Fitch,  making  these  points: 

While  a  contract  for  labor  without  express  speci- 
fication of  term  is,  in  the  United  States,  a  hiring  at 
will,  yet  where  there  is  neither  express  agreement 
nor  circumstances  indicating  the  term,  a  servant  is 
presumed  to  have  been  hired  for  such  length  of 
time  as  the  parties  adopt  for  the  estimation  of  wages. 
If  the  payment  of  monthly  or  weekly  wages  is  the 
only  circumstance  from  which  the  duration  of  the 
contract  is  to  be  inferred,  it  will  be  taken  to  be  a 
hiring  for  a  month  or  a  week:  Am.  and  Eng. 
Ency.  of  Law,  Vol.  XIV,  762-771;  Lawson's  Eights, 
Remedies,  and  Practice,  Vol.  I,  460;  Beach  v.  Mullin, 
34  N.  J.  Law,  343;  Bleeker  v.  Johnson,  51.  How.  Pr. 
380;  Nichols  v.  Colahan,  10  Mete.  449;  Delappe  v.  Sul- 
livan, 7  Colo.  182.  Contracts  for  labor  under  a  gen- 
eral hiring  at  a  certain  rate,  and  for  no  particular 
period  of  time,  are  contracts  in  which  the  compen- 
sation i&  apportionable  to  the  labor.  If  no  work  is 
performed  during  a  particular  term,  the  employer 
cannot  be  held  for  compensation  during  such  term 
Am.  and  Eng.  Ency.  of  Law,  Vol.  XIV,  793,  note  4 
Parsons  on  Contracts  (7th  ed.),  Vol.  II,  651-652 
Note  to  Cuthbert  v.  Kuhn,  31  Am.  Dec.  520;  Oriffin 
v.  Domus,  22  111.  App.  203. 
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For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Davis  Brower,  urging  these  points: 

The  rule  in  the  American  courts  is  settled  be- 
yond controversy,  that  an  indefinite  contract  of  hir- 
ing, as  to  the  term  of  service,  is  prima  facie,  a 
hiring  at  will,  and  if  either  party  seeks  to  make  it 
out  a  yearly  or  monthly  or  daily  hiring,  the  burden 
is  upon  him  to  establish  that  fact  by  proof.  In 
this  country  the  courts  universally  hold  that  a  hir- 
ing at  so  much  a  day,  or  so  much  a  week  or  so 
much  a  month  or  year,  no  term  of  service  being 
specified  or  limited,  (as  in  the  case  at  bar,)  is  an 
indefinite  hiring;  a  hiring  at  will,  and  no  presump- 
tion attaches  that  the  hiring  was  for  a  day  even, 
or  any  other  period  of  time,  but  only  at  the  rate 
specified  for  whatever  time  the  employe  may  work. 
In  such  case  it  is  always  competent  for  either  party 
to  show  what  the  mutual  understanding  of  the  par- 
ties was  in  reference  to  terms  of  the  hiring;  but 
unless  their  understanding  was  mutual  that  the 
service  was  to  extend  for  a  certain  fixed  and  definite 
period  it  is  an  indefinite  hiring,  and  is  determinable 
at  the  will  of  either  party:  Wood  on  Master  and 
Servant  (2  ed.),  §  136;  DeBriar  v.  Minturn,  1  Cal. 
450;  Campbell  v.  Jinenes,  23  N.  Y.  Supp.  333;  Howard 
v.  Railway  Company,  8  So.  868;  Clark  v.  Ryan}  11 
So.  22;  Ward  v.  Ruckman,  34  Barb.  419;  Peacock  v. 
Cummings,  46  Pa.  St.  434;  Coffin  v.  Landis,  46  Pa.  St. 
426;  Franklin  Company  v.  Harris,  24  Mich.  115;  TaU 
terson  v.  Suffolk  Manufacturing  Company,  106  Mass. 
56;  Provost  v.  Harwood,   29  Vt.    219;  Harper  v.  Haz- 
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zard,  113  Mass.   187;  Howard  V.  East  Tennessee  Rail- 
way Company,  8  So.  868. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  court  charged  the  jury,  in  effect,  that 
under  the  contract  as  testified  to  by  the  parties  the 
plaintiff  remained  in  the  employ  of  the  company 
until  he  was  actually  discharged,  and  if  they  were 
not  satisfied  by  a  preponderance  of  the  testimony 
that  he  had  actually  been  discharged  prior  to  De- 
cember, eighteen  hundred  and  ninety-three,  he  was 
entitled  to  recover  in  this  action  compensation  for 
the  time  he  was  not  at  work  for  the  company,  if 
he  held  himself  in  readiness  for  the  service  required 
of  him  by  such  contract.  In  our  opinion,  this  in- 
struction was  erroneous.  The  original  contract  of 
hiring  was  not  for  a  definite  period  of  time,  with 
the  right  reserved  to  defendant  to  discharge  the 
plaintiff  at  any  time,  as  the  instruction  of  the  court 
would  seem  to  contemplate,  but  it  was  a  general, 
indefinite  hiring,  subject  to  be  terminated  by  either 
party  at  pleasure:  Wood's  Master  and  Servant,  283. 
And  by  the  tacit  agreement  of  the  parties,  evidenced 
by  their  acts,  it  continued  so  long  as  plaintiff  worked 
for  the  defendant;  but,  when  he  ceased  to  work,  we 
think  the  contract  of  hiring  terminated,  unless  there 
was  some  agreement  of  the ,  parties  to  the  contrary. 
The  plaintiff  was  employed  to  perform  certain  serv- 
ices for  defendant,  at  a  stipulated  compensation, 
and  so  long  as  he  continued  to  render  the  services, 
he   was   entitled   to   the   stipulated   wages;  but,  when 
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he  ceased  to  work,  his  right  to  compensation  ceased 
also,  unless  there  was  an  agreement  that  his  employ- 
ment should  continue.  The  burden  of  proof  was, 
therefore,  not  upon  the  defendant  to  show  that 
plaintiff  had  been  actually  discharged  when  he  ceased 
to  work  for  it,  but  it  was  on  him  to  show  that, 
under  the  contract,  his  employment  and  wages  were 
to  continue  during  the  time  he  was  rendering  no 
services  to  his  employer. 

2.  To  support  his  contention  that  he  was  in  the 
employ  of  the  company  and  entitled  to  wages  dur- 
ing the  time  he  was  in  Portland,  from  April  tenth 
to  May  seventeenth,  eighteen  hundred  and  ninety- 
three,  plaintiff  was  permitted,  over  the  objection  of 
defendant,  to  testify  that  before  going  to  Portland 
he  asked  one  Dodd,  the  bookkeeper  of  defendant,  if 
it  would  be  necessary  for  him  to  seek  another  job 
while  in  Portland,  and  that  Dodd  said  it  was  not,  as 
the  company  might  need  his  services  at  any  mo- 
ment, and,  if.  so,  he  would  telegraph  him.  The 
evidence  shows  that  the  general  manager  of  the  de- 
fendant, who  hired  and  discharged  the  men,  and  who 
employed  the  plaintiff,  was  one  Taylor,  and  there  was 
no  evidence  whatever  to  show,  or  tending  to  show, 
that  Dodd  had  any  authority  to  bind  the  company 
by  any  contract  of  hiring,  or  by  any  declarations  of 
the  character  given  in  evidence,  and  hence  the  ad- 
mission of  this  testimony  was  error. 

8.     The   plaintiff   testified   that  in   June,  eighteen 
hundred    and    ninety-three,  he    received   a   telegram 
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announcing  the  illness  of  his  family,  and  showed  it 
to  the  general  manager  of  the  defendant,  who  gave 
him  permission  to  go  to  Portland;  that  he  inquired 
about  his  wages,  and  that  the  general  manager  said: 
"Go  ahead.  Your  wages  will  go  on  just  the  same. 
I  may  telegraph  for  you  at  any  day,  as  I  may  get 
the  money  and  orders  to  unload  the  machinery.  If 
you  cannot  come,  send  a  competent  man  in  your 
place."  Defendant  requested  the  court  to  instruct 
the  jury  that  if  these  facts  were  established  by  the 
evidence  they  would  only  tend  to  show  a  continu- 
ance of  the  contract  for  the  current  month,  and  if 
plaintiff  did  not  return  to  work  at  the  end  of  the 
month,  and  was  not  requested  by  defendant  to  re- 
turn, the  contract  between  him  and  defendant  termi- 
nated, and  plaintiff  could  not  recover  wages  for  the 
time  he  was  unemployed  after  the  close  of  the 
month.  We  think  this  instruction  was  properly  re- 
fused. Under  the  agreement,  as  testified  to  by  the 
plaintiff,  the  length  of  time  he  was  to  remain  in 
Portland  under  wages  depended  entirely  on  the  un- 
derstanding and  intent  of  the  parties,  which  could 
be  ascertained  only  from  a  consideration  of  all  the 
circumstances  of  the  case.  It  was  an  inference  of 
fact  for  the  jury,  and  not  of  law  for  the  court.  The 
judgment  must  be  reversed  and  new  trial  ordered. 

Reversed. 


140 


140  Tatum  v.  Massib.  [29  Or. 


Argued  February  19;  decided  April  6,  189& 

i-=  TATUM   v.  MASSIE. 

33    3ft4  [44  Pac.  4M.] 

\JL-HB  1.  Appeal— Bill  op  Exceptions — Presumption. —  In  the  absence  of  a 

bill  of  exceptions,  the  sufficiency  of  the  evidence  to  support  the 
findings  of  fact  by  the  court  cannot  be  considered. 

2.  Transcript—  Findings    bt   Court —Judgment    Roll — Cods,    $f  272, 

641. — A  mere  reference  in  the  findings  of  a  court  to  a  document  as 
"Plaintiffs'  Exhibit  A11  does  not  make  it  a  part  of  the  record  on 
appeal,  where  it  is  not  embodied  in  the  pleadings  or  copied  into  or 
attached  to  and  properly  identified  as  part  of  the  findings,  but  is 
simply  attached  to  the  transcript:  Roberts  v.  Parruh,  17  Or.  683, 
and  Fisher  y.  Kelly,  26  Or.  290,  cited  and  approved. 

3.  Failure   to  Make  Additional    Findings  of  Fact.— The  failure  of 

the  trial  court  to  find  a  material  fact  cannot  be  assigned  as  error, 
unless  the  record  shows  that  the  party  desiring  such  finding  made 
due  request  therefor,  which  was  refused.* 

Appeal  from  Columbia:  T.  A.  McBridb,  Judge* 

This  is  an  action  of  trespass  by  Tatum  and  Bowen 
against  G.  A.  Massie  for  unlawfully  taking  and  dis- 
posing of  certain  personal  property  alleged  to  be  the 
property  of  plaintiffs.  By  their  complaint  the  plain- 
tiffs allege  their  copartnership  relations,  their  owner- 
ship of  the  property  since  prior  to  June  third,  eigh- 
teen hundred  and  ninety-three,  and  its  value,  and  that 
the  defendant  was  the  sheriff  of  Columbia  County; 
and  then  allege,  in  effect,  that  prior  to  said  date  the 
defendant,  pretending  to  act  under  an  execution  is- 
sued in  the  case  of  one  Graham  against  Josiah  West- 
ern, wrongfully  and  unlawfully  levied  upon  and  took 
the   said   property  into   his   possession,  and   on   said 

•In  connection  with  this  case  see  the  subsequent  decision  in  Moody  V. 
McAnrdt,  poel,  page Reporter. 
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day  sold  and  delivered  the  same  to  one  Muckle;  and 
that  prior  to  the  levy,  and  again  on  said  third  day 
of  June,  before  the  sale,  plaintiffs  notified  defendant 
of  their  ownership,  and  demanded  possession.  The 
answer  admits  that  the  defendant  was  sheriff,  and 
that  he  levied  upon  the  property  and  sold  the  same 
by  virtue  of  the  said  execution,  but  denies  that  such 
levy  and  sale  were  wrongful.  All  other  allegations 
are  denied  specifically.  For  a  further  defense,  de- 
fendant shows  that  at  the  times  mentioned  in  the 
complaint  and  answer  he  was  sheriff  of  said  county; 
that  on  and  for  a  long  time  prior  to  October  thir- 
teenth, eighteen  hundred  and  ninety-two,  Josiah 
Western  was  the  owner  and  in  possession  of  the 
property  described  in  the  complaint;  that  on  Octo- 
ber twelfth,  eighteen  hundred  and  ninety-two,  one 
Jasper  Graham  duly  commenced  an  action  in  the  cir- 
cuit court  for  Columbia  County,  Oregon,  against  said 
Western,  to  recover  upon  an  indebtedness  of  seven 
hundred  and  thirteen  dollars  and  eighty-five  cents, 
and  that  such  proceedings  were  therein  had  that  a 
writ  of  attachment  was  duly  issued,  directed,  and 
delivered  to  the  defendant,  and  that  by  virtue  thereof 
he  did,  on  October  thirteenth,  eighteen  hundred  and 
ninety-two,  attach  said  personal  property  as  the 
property  of  Western;  that  on  May  eleventh,  eighteen 
hundred  and  ninety-four,  judgment  was  duly  given 
and  rendered  in  said  action  in  favor  of  Graham,  and 
said  attached  property  ordered  sold;  that  execution 
was,  on  May  ninteenth,  eighteen  hundred  and  ninety- 
four,  issued  upon  said  judgment,  and  that  by  virtue 
thereof  defendant,  on  June   thirteenth,  sold   and   de- 
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livered  said  property  to  Muckle  for  five  hundred 
dollars.  The  reply  simply  puts  to  issue  the  alleged 
interest  of  Western  in  the  property.  After  trial,  a 
jury  having  been  waived,  the  court  made  the  fol- 
lowing findings:  "This  cause  having  heretofore  been 
argued  and  submitted,  and  the  court  being  now  fully 
advised,  finds:  That  on  the  third  day  of  June, 
eighteen  hundred  and  ninety-three,  one  Josiah  West- 
ern was  the  owner  of  the  property  described  in  plain- 
tiffs' complaint;  that  prior  thereto  and  on  the  thir- 
teenth day  of  October,  eighteen  hundred  and  ninety- 
two,  by  virtue  of  a  writ  of  attachment  duly  issued  out 
of  this  court  in  a  case  wherein  Jasper  Graham  was 
plaintiff  and  Josiah  Western  was  defendant,  the  said 
G.  A.  Massie  did  aftach  according  to  law  the  prop 
erty  of  Josiah  Western,  and  did  hold  the  same  under 
said  writ  until  the  third  day  of  June,  eighteen  hun- 
dred and  ninety-three;  that  at  said  date,  by  virtue 
of  an  execution  and  order  of  sale  on  a  judgment 
duly  and  legally  rendered  in  the  said  cause  of 
Jasper  Graham  against  Josiah  Western,  the  defend- 
ant duly  sold  said  property  to  one  James  Muckle; 
that  at  said  date,  and  at  the  date  of  the  levy  of 
said  attachment,  said  Josiah  Western  had  an  attach- 
able interest  in  said  property,  and  was  the  owner 
thereof;  that  the  contract  marked  Plaintiffs'  Exhibit 
"A"  herein  constituted  a  chattel  mortgage  as  be- 
tween Western  and  plaintiff,  and  that  the  same  is 
void  and  of  no  effect  as  to  attaching  creditors.  And 
as  a  conclusion  of  law,  the  court  finds  that  defend- 
ant is  entitled  to  a  judgment  dismissing  this  cause, 
and    for    his    costs."     From    the    judgment    entered 
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upon  these  findings,  plaintiffs  appeal.  They  filed  no 
bill  of  exceptions,  but  in  their  notice  of  appeal  as- 
sign as  errors  the  finding  of  the  court, — first,  that 
Western  was  the  owner  of  the  property  on  June 
third,  eighteen  hundred  and  ninety-three;  second, 
that  at  the  dates  of  the  attachment  and  sale  West- 
ern had  an  attachable  interest  therein;  third,"  that 
the  contract  marked  Plaintiffs'  Exhibit  'A*  herein 
constitutes  a  chattel  mortgage  as  between  Western 
and  plaintiffs  and  that  the  same  is  void  and  of  no 
effect  as  to  attaching  creditors";  and,  fourth,  in  find- 
ing as  a  conclusion  of  law  that  defendant  was  en- 
titled to  a  judgment  dismissing  the  action  and  for 
costs.  Affirmed. 

For  appellants  there  was  a  brief  by  Messrs.  Wood- 
ward and  Woodward,  with  an  oral  argument  by  Mr. 
John  H.   Woodward. 

For  respondent  there  was  a  brief  by  Messrs.  Dil- 
lard  and  Cole,  with  an  oral  argument  by  Mr.  W.  B. 
DiUard. 

Opinion  by  Me.  Justice  Wolvbrton. 

1.  The  first  two  assignments  of  error  may  be 
considered  together.  They  simply  challenge  the 
findings  as  not  the  correct  conclusions  of  fact  to  be 
deduced  from  the  evidence,  but,  in  the  absence  of 
a  bill  of  exceptions,  there  is  nothing  in  the  record 
as  it  comes  here  to  apprise  us  what  the  evidence 
was.  We  must  therefore  presume  that  it  was  suffi- 
cient to  support  the  findings  of  the  court  as  to  the 
facts. 
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2.  The  next  question  is  taken  upon  the  fifth 
finding,  "That  the  contract  marked  Plaintiffs'  Ex- 
hibit 'A'  herein  constitutes  a  chattel  mortgage  as  be- 
tween Western  and  plaintiffs-,  and  that  the  same  is 
void  and  of  no  effect  as  to  attaching  creditors." 
The  contention  of  appellants  is  that  the  document 
interpreted  by  the  court,  being  referred  to  as 
"Plaintiffs'  Exhibit  'A'  herein,"  makes  it  a  part  of 
the  record;  that  it  properly  comes  here  as  a  part  of 
the  transcript,  and  that  it  is  competent  for  this 
court  to  take  cognizance  of  it,  and  determine 
whether  rightly  interpreted  by  the  lower  court.  Let 
us  ascertain  first  whether  the  exhibit  should  come 
here  in  the  transcript.  It  was  conceded  at  the  argu- 
ment that  such  exhibit  was  introduced  in  plaintiffs' 
behalf  as  evidence  at  the  trial,  and  that  it  is  not 
attached  to  or  made  a  part  of  the  pleadings  in  the 
cause.  The  statute  defines  the  transcript  to  be  "a 
copy  *  *  *  of  the  roll,  or  final  record,  or  the 
pleadings,  orders,  papers,  and  journal  entries  that 
constitute  such  roll  or  record,  together  with  a  copy 
of  the  notice  of  appeal,"  etc.  Hill's  Code,  §  541, 
subdivision  1.  The  judgment  roll  is  made  up  of 
"the  summons  and  proof  of  service,  the  pleadings, 
bill  of  exceptions,  all  orders  relating  to  the  change 
of  parties,  together  with  the  copy  of  the  entry  of 
judgment,  and  all  other  journal  entries  or  orders  in 
any  way  involving  the  merits  and  necessarily  affect- 
ing the  judgment."  The  final  record  is  simply  a 
record  of  such  papers  and  journal  entries:  Code, 
§§  272,  273.  The  finding  itself  is  properly  in 
transcript,  as   it  constitutes   a   part  of  the  judgment 
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roll,  but  Exhibit  "A"  not  being  such  a  paper  as 
goes  to  make  up  the  judgment  roll,  it  ought  not  to 
be  included  in  the  transcript  unless  it  is  made  a 
part  of  the  findings.  In  Roberts  v.  Parrish,  17  Or. 
583,  (22  Pac.  136,)  the  question  came  up  whether  a 
certain  deposition  was  a  part  of  the  bill  of  excep- 
tions. At  page  588  Strahan,  J.,  says:  "It  is  true 
the  bill  of  exceptions  recites  that  the  'deposition  is 
made  a  part  of  the  bill  of  exceptions,'  but  that 
alone  will  not  suffice.  To  become  a  part  of  the 
record,  it  must  be  either  copied  into  the  bill  of  ex- 
ceptions or  attached  to  the  same  as  an  exhibit,  and 
marked  so  that  the  same  may  be  identified,"  citing 
Morrison  v.  Crawford,  7  Or.  472.  Exhibit  "A"  is 
neither  copied  into  the  finding  nor  attached  thereto. 
We  find  a  paper  marked  "Plaintiffs'  Exhibit  A"  at- 
tached to  the  transcript,  which  is  probably  the  one 
referred  to  by  the  court,  but  this  is  not  sufficient 
under  the  authority  cited  to  make  it  a  part  of  the 
finding,  and  hence  it  is  not  properly  in  the  tran- 
script. See  also  Fisher  v.  Kelly,  26  Or.  249,  (38 
Pac.  67,)  not  being  a  part  of  the  transcript,  and  no 
bill  of  exceptions  having  been  settled  and  filed 
making  the  exhibit  a  part  of  the  record,  its  legal 
effect  cannot  be  considered  on  appeal. 

The  next  question  is,  Do  the  findings  support  the 
judgment?  They  do,  unless  the  fifth  negatives  the 
other  findings  of  fact:  Himmelman  v.  Henry,  84  Cal. 
106  (23  Pac.  1098);  Hicklin  v.  McClear,  18  Or.  137 
(22  Pac.  105).  It  certainly  does  not  aid  them,  nor 
does  it  constitute  a  link  in  the  chain  from  which 
the    conclusion    of    law    is    deducible.     It    was    con- 

29  Ob.—  10. 
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tended  at  the  argument  that  "Exhibit  A"  was  not  a 
chattel  mortgage,  but  a  contract  of  sale,  showing 
that,  as  between  plaintiffs  and  Western,  plaintiffs 
^were  the  owners  of  the  property.  But  there  is 
nothing  in  the  record  to  indicate  the  purpose  for 
which  the  document  was  offered,  or  what  was 
claimed  for  it  at  the  trial.  Nor  is  it  apparent  what 
other  testimony,  if  any,  was  introduced  in  connec- 
tion with  it  which  may  or  may  not  have  modified 
it,  or  have  had  some  important  bearing  upon  its 
effect  as  testimony  in  the  case.  It  is  the  office  of 
the  bill  of  exceptions  to  set  forth  these  facts,  and 
thereby  make  them  a  part  of  the  record.  Without 
them  how  are  we  to  determine,  except  as  an  ab- 
stract proposition,  upon  an  inspection  of  the  con- 
tract, whether  it  was  properly  construed  or  not? 
But  conceding  the  document  to  be  a  contract  of 
sale,  and  not  a  chattel  mortgage,  and  that  it  is  evi- 
dence of  title  in  the  plaintiffs,  it  does  not  appear 
but  that  there  was  other  evidence  introduced  to  re- 
fute it,  and  that,  after  all,  the  other  findings  of 
fact  are  but  the  conclusions  of  the  court  upon  con- 
flicting evidence,  which  findings  stand  as  the  ver- 
dict of  a  jury,  and  are  not  reviewable  upon  the 
ground  that  they  are  not  sustained  by  a  preponder- 
ance of  the  evidence.  The  conclusion  that  the  in- 
strument is  void  and  of  no  effect  as  to  attaching 
creditors  does  not  create  any  inference  of  want  of 
title  to  the  property  in  Western,  or  that,  if  other- 
wise construed,  it  would  stand  in  the  way  of  an  at- 
tachment thereof  as  his  property.  So  that,  turn  the 
finding  as   you  will,  it   does   not,   so   far   as   we   are 
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able  to  discern,  modify  or  dispute  the  other  find- 
ings of  fact.  It  does  not,  however,  appear  to  an- 
swer any  definite  purpose,  and  yet  it  would  seem 
to  be  harmless. 

3.  Error  which  is  prejudicial  should  affirmatively 
be  made  to  appear,  as  it  will  never  be  presumed. 
If  the  plaintiffs  desire  a  finding  as  to  whether  they 
were  the  owners  of  the  property  at  the  time  of  the 
attachment,  or  other  material  finding  upon  the  evi- 
dence adduced  at  the  trial,  they  should  have  re- 
quested it  of  the  court  in  due  time,  and,  if  refused, 
or  if  against  them  where  there  was  no  evidence  to 
support  it,  they  could,  by  a  proper  bill  of  excep- 
tions, have  its  action  in  regard  thereto  reviewed. 
This  court  can  only  consider  the  findings  which  the 
record  of  the  lower  court  shows  were  actually  made: 
Hicklin  v.  McClear,  18  Or.  137  (22  Pac.  1057);  No- 
land  v.  Bull,  24  Or.  481  (33  Pac.  983);  Umatilla  Ir- 
rigation Company  v.  Barnhart,  22  Or.  389  (30  Pac. 
37). 

It  follows  that  the  judgment  must  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 


Argued  March  18;  decided  Jane  15,  1896. 
SCHAEFER   v.  STEIN. 

[45  Pac.  301.] 

NougUTT— Bill  of  Exceptions— Presumption.—  Where  it  is  assigned  as 
error  that  a  motion  of  nonsuit  was  improperly  overruled,  and  it 
does  not  appear  affirmatively  that  the  bill  of  exceptions  contains  all 
the  evidence,  it  will  be  presumed  in  favor  of  the  judgment  of  the 
lower  court  that  there  was  sufficient  evidence  to  warrant  a  submis- 
sion to  the  jury. 
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Appeal  from  Multnomah:  H.  Hurley,  Judge. 

Action  by  August  Schaefer  against  Samuel  Stein 
to  recover  damages  for  breach  of  a  contract  by  whicb 
the  defendant  agreed  to  sell  and  transfer  to  the 
plaintiff  certain  shares  of  stock  in  the  Watson  Fuel 
Company.  There  was  a  judgment  for  plaintiff  and 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Starr, 
Thomas  and  Chamberlain,  with  an  oral  argument  by 
Mr.  Frank  A.  E.  Starr. 

For  respondent  there  was  a  brief  by  Messrs.  Mc- 
Ginn,  Sears  and  Simon,  with  an  oral  argument  by 
Mr.  Nathan  D.  Simon. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  to  recover  damages  for  breach 
of  a  contract  by  which  the  defendant  agreed  to  sell 
and  transfer  to  the  plaintiff  certain  shares  of  stock 
in  the  Watson  Fuel  Company.  Upon  the  trial  the 
defendant,  insisting  that  the  contract  was  in  writing, 
interposed  objections  to  all  the  evidence  offered  by 
the  plaintiff  which  tended  to  show  the  understand- 
ing or  agreement  of  the  parties  prior  to  the  execu- 
tion of  the  written  contract.  The  plaintiff,  however, 
contended  that  the  contract  was  not  in  writing,  and, 
in  view  of  this  disagreement,  the  court  admitted 
conditionally  all  the  oral  evidence  offered  by  plain- 
tiff tending  to  show  the  agreement,  reserving  its 
,  ruling  as  to  its  competency  until  a  later  stage  of  the 
trial.     Subsequently,  on    a    motion    for   a  nonsuit,  it 
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haying  in  the  mean  time  appeared  that  the  contract 
was  in  writing,  the  court  struck  out  all  the  evidence 
of  the  plaintiff  tending  to  show  the  understanding 
and  agreement  of  the  parties  prior  to  the  execution 
of  the  contract,  but  denied  the  nonsuit  on  the 
ground  that  there  was  some  competent  evidence 
tending  to  show  the  contents  of  the  written  agree- 
ment, and  to  this  ruling  the  only  assignment  of 
error  is  directed.  The  evidence  remaining  may  not 
be  sufficient  to  sustain  the  verdict,  but  we  are  pre- 
cluded from  considering  that  question  because  it 
does  not  affirmatively  appear  that  the  bill  of  excep- 
tions contains  all  the  evidence  before  the  court  at 
the  time  the  motion  for  a  nonsuit  was  made.  It 
may  be  and  is  probably  true  that  such  is  the  fact, 
but  it  has  long  been  settled  in  this  court  that  on  an 
appeal  from  a  judgment  on  the  ground  that  a  mo- 
tion for  a  nonsuit  was  improperly  overruled  the 
court  will  presume,  in  favor  of  the  judgment  of  the 
court  below,  that  there  was  evidence  sufficient  to 
carry  the  case  to  the  jury,  although  not  shown  by 
the  bill  of  exceptions,  unless  the  contrary  is  made  to 
affirmatively  appear:  Woods  v.  Courtney,  16  Or.  121 
(17  Pac.  745);  Roberts  v.  Parrish,  17  Or.  583  (22 
Pac.  136);  Atterberry  v.  Portland  and  Willamette  Valley 
Railway  Company,  18  Or.  85  (22  Pac.  527);  Coffin  v. 
Hutchinson,  22  Or.  554  (30  Pac.  424).  Now  in  this 
case  there  is  no  statement  or  certificate  in  the  bill 
of  exceptions  to  rebut  the  presumption  in  favor  of 
the  ruling  of  the  court  below,  and  hence  the  judg- 
ment must  be  affirmed.  Affirmed. 
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Argued  January  22;  decided  March  16,  1896. 
HARRISBURG   LUMBER  CO.  v.  WASHBURN. 

[41  Pac.  890.] 

1.  Religious  Sociitieb  — "Builwjtg" — Mechanics'  Lira.- -A  church  oc- 

cupied by  a  religious  society  is  a  "building,"  within  the  meaning  of 
section  3069,  Hill's  Code,  giving  a  lien  for  material  used  in  the  con- 
struction of  any  "  building/1  and  is  subject  to  levy  and  sale  on  exe- 
cution, it  not  being  exempt  under  section  282,  Hill's  Code. 

2.  Mechanics'    Lien—  Brats   Coitveyed   by    Died  — Parties.— A   deed 

conveying  land  to  the  trustees  of  a  ehureh,  and  their  successors,  in 
trust  for  the  ministry  and  membership  of  the  church,  subject  to  its 
discipline  and  order, —  the  proceeds,  if  the  land  be  sold,  to  be  dis- 
posed of  according  to  such  discipline,— conveys  the  entire  estate  of 
the  grantor,  and  vests  such  an  estate  in  the  trustees  as  to  authorize 
them,  with  the  consent  of  the  society,  to  create  a  debt  subjecting  the 
property  to  a  mechanics1  lien,  which  may  be  foreclosed  without 
making  the  grantor  a  party  defendant. 

3.  Principal  and  Agent. —  In  order  to  estop  a  principal  from  denying 

the  authority  of  an  alleged  agent  it  must  be  shown  that  the  agent 
was  held  out  to  the  public  by  the  principal  as  possessing  sufficient 
authority  to  embrace  the  act  in  question ;  and  that,  having  reason  to 
believe,  and  actually  believing,  that  the  alleged  agent  possessed  such 
authority,  he  was  dealt  with  as  he  would  not  otherwise  have  been: 
Oonnell  v.  McLaughlin,  28  Or.  230,  cited. 

4.  Mechanics'  Lien— Lien  able  and  Nonlienable  Items.— The  fact  that 

a  claim  of  lien  for  material  used  in  a  building  includes  material 
used  in  a  sidewalk  around  the  lot  on  which  the  building  is  located 
will  not  invalidate  the  lien,  where  an  itemized  statement  in  the 
claim  renders  it  possible  to  determine  the  exact  amount  used  in  the 
sidewalk,  and  the  precise  amount  charged  therefor:  Williams  v.  To- 
ledo Coal  Company,  25  Or.  426,  distinguished. 

5.  Description  in   Lien— Code,  |  3673.— A  notice  claiming  a  lien  on  a 

designated  church  in  a  certain  town,  for  material  furnished,  though 
it  describes  the  lots  on  which  the  building  is  situated  as  lying  in 
an  addition  which  does  not  exist,  is  sufficient,  under  Hill's  Code, 
|  3673,  which  requires  a  description  sufficient  for  identification  only, 
where  it  is  shown  that  there  is  but  one  church  of  that  name  in  the 
town,  and  that  it  was  built  by  the  contractor  to  whom  the  material 
was  furnished:  Joshua  Hendy  Machine  Work*  v.  Pacific  CabU  Com- 
pany, 2A  Or.  152,  distinguished. 

6.  Waives  of  Terms  of  Contract.— The  trustees  of  a  church  waive  any 

objection  to  seats  furnished  for  the  church  on  the  ground  that  they 
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do  not  conform  to  the  plans  and  specifications,  by  voluntarily  plac- 
ing them  in  the  church  with  knowledge  of  such  nonconformance. 

7.  Priority  op  Liens  over  Mortgage. — The  lien  of  a  mortgage  on  land 

taken  after  the  commencement  of  the  erection  of  a  building  thereon 
is  subordinate,  under  Hill's  Code,  }  3671,  to  liens  for  materials  used 
in  the  construction  of  the  building. 

8.  Mechanics'   Lien— Statement    op    Demand — Code,   \  3673.— A    me- 

chanics' lien  is  not  invalidated  because  of  a  mistake  in  computation 
in  favor  of  the  lien  claimant  in  the  notice  of  lien,  although  the 
statute  requires  such  notice  to  contain  a  true  statement  of  the  de- 
mand. 

Appeal  from  Lane:  J.  C.  Fullerton,  Judge. 

This  is  a  suit  by  E.  E.  Upmeyer  et  al.9  as  part- 
ners under  the  firm  name  of  the  Harrisburg  Lum- 
ber Company,  against  C.  W.  Washburn  et  al.9  as 
trustees  of  the  Methodist  Episcopal  Church  of  Junc- 
tion City,  the  Sugar  Pine  Door  and  Lumber  Com- 
pany, a  corporation,  and  the  Board  of  Church  Ex- 
tension of  the  Methodist  Episcopal  Church,  a  cor- 
poration, to  foreclose  an  alleged  lumber  merchant's 
lien  on  certain  real  property  in  said  city.  The  facts 
are  that  on  August  tenth,  eighteen  hundred  and 
ninety-two,  the  said  trustees  entered  into  a  contract 
with  one  E.  Bashaw,  by  the  terms  of  which  he  un- 
dertook to  furnish  the  necessary  materials,  erect  a 
church  building,  and  supply  the  pews  therefor,  in 
conformity  with  the  plans  and  specifications  thereof, 
and  executed  a  bond  with  sureties  for  the  faithful 
performance  of  the  conditions  of  the  contract.  The 
Harrisburg  Lumber  Company  delivered  to  Bashaw 
lumber  and  material  to  be  used  in  the  building,  of 
the  reasonable  value  of  five  hundred  and  seventy- 
one  dollars  and  eighty-six  cents,  and  the  Sugar  Pine 
Door  and   Lumber   Company  also    delivered  to  him 
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building  material  and  pews  to  be  used  therein  of 
the  reasonable  value  of  one  thousand  two  hundred 
and  forty-eight  dollars  and  eleven  cents.  On  Octo- 
ber seventeenth  of  that  year,  and  after  the  con- 
struction of  said  church  had  been  commenced,  the 
said  trustees  executed  to  the  said  Board  of  Church 
Extension  a  mortgage  upon  the  real  property  on 
which  the  church  was  built,  to  secure  the  payment 
of  five  hundred  dollars.  The  amount  to  be  paid  to 
the  contractor  was  about  three  thousand  five  hun- 
dred dollars;  and,  after  having  received  from  the 
trustees  two  thousand  one  hundred  and  eighty-four 
dollars,  Bashaw  left  the  state  without  having  com- 
pleted the  building  or  paid  far  the  said  lumber  and 
other  material.  On  January  eighteenth,  eighteen 
hundred  and  ninety-three,  the  Harrisburg  Lumber 
Company,  and  on  the  second  day  of  the  following 
month  the  Sugar  Pine  Door  and  Lumber  Company, 
filed  liens  against  the  church  building  to  secure  the 
payment  of  five  hundred  and  seventy-one  dollars 
and  eighty-six  cents  and  one  thousand  two  hundred 
and  fifty-eight  dollars  and  eleven  cents,  respectively. 
The  plaintiffs  having  commenced  this  suit,  the 
Sugar  Pine  Door  and  Lumber  Company,  answering, 
alleged  that  it  had  a  lien  on  the  property  which  it 
prayed  might  be  foreclosed;  and  the  said  Board  of 
Church  Extension  claimed  that  its  mortgage  wa- 
prior  to  each  of  said  liens,  while  the  trustees  denied 
the  existence  of  both.  Keplies  having  put  in  issue 
the  allegations  contained  in  the  several  answers,  a 
trial  was  had,  and  the  court  having  found  that  th% 
lumber   merchant's    liens   were   invalid,    rendered    a 
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decree    dismissing    the    suit,    from    which    the    lien 
claimants  appeal.  Reversed. 

For  appellant,  the  Harrisburg  Lumber  Company, 
there  was  a  brief  by  Messrs.  George  B.  Dorris  and 
J.  R.   Wyatt9  with  an  oral  argument  by  Mr.  Dorris. 

For  appellant,  the  Sugar  Pine  Door  and  Lumber 
Company,  there  was  an  oral  argument  by  Mr.  H.  C. 
Watson,  with  a  brief  by  Messrs.  Watson  and  El  kins, 
to  this  effect: 

The  description  of  the  property  in  the  notice  of 
lien  is  sufficient  under  section  3673,  Hill's  Code.  It 
has  been,  and  doubtless  will  be  contended  here, 
that  the  Sugar  Pine  Door  and  Lumber  Company 
has  lost  its  lien  because  the  claim  filed  by  it  with 
the  county  clerk,  under  section  3673  of  the  Code, 
does  not  contain  a  description  of  the  property 
sought  to  be  charged  with  the  lien,  sufficient  for 
identification.  On  this  point  we  cite  McNamee  v. 
Rauck,  128  Ind.  59  (27  N.  E.  514);  Tidemick  v.  Min- 
ing Company,  78  Cal.  73;  McHugh  v.  Slack,  39  Pac. 
674;  Cleverly  v.  Mosely,  148  Mass.  280;  Kezartee  v. 
Marks,  15  Or.  537;  Quack  v.  Schmidt,  30  N.  E.  514; 
Willamette  Steam  Mills  Company  v.  Krenor,  94  Cal. 
205  (29  Pac.  633);  Warren  v.  Quade,  29  Pac.  828;  Rail 
v.  McCrory,  45  Mo.  App.  365;  Martin  v.  Simmons 
(Cal.),  18  Pac.  535;  N.  W.  C.  and  C.  P.  Company 
v.  Norwegian  Danish  E.  L.  A.  etc.,  43  Minn.  449; 
Hotaling  v.  Cronise,  2  Cal.  63;  TibbiUs  v.  Moon,  23 
Cal  212. 
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The  provisions  of  the  statutes  of  California  and 
Washington  relating  to  the  description  of  the  prop- 
erty sought  to  be  subjected  to  the  lien  are  identical 
with  those  of  Oregon,  and  there  can  be  no  doubt  if 
our  statutes  are  to  be  construed  as  theirs  have  been 
that  the  description  of  the  premises  in  the  case  at 
bar  is  sufficient:  Willamette  Steam  Mills  Company  v. 
Krenor,  94  Cal.  205;  McHugh  v.  Slack,  39  Pac.  674.  It 
is  a  mistaken  contention  that  Moorehouse  v.  Collins, 
23  Or.  138,  and  Hendy  v.  Pacific  Cable  Company,  24 
Or.  152,  have  established  a  different  doctrine.  In  the 
first  case,  there  was  a  total  failure  of  proof  —  there 
being  no  evidence  offered  to  show  that  the  premises 
described  in  the  lien  were  the  same  premises  as 
those  described  in  the  complaint;  and  in  the  second 
case  there  was  a  fatal  variance  between  the  allega- 
tions and  the  proof  as  to  the  land,  and  there  was 
no  claim  of  any  lien  on  any  building. 

It  will  be  noticed  that  the  primary  object  of  our 
statute  is  to  give  the  lien  upon  the  building  on 
which  the  work  is  done  or  for  which  the  material 
is  furnished.  Section  3669  provides  that  every  per- 
son, etc.,  performing  labor  or  furnishing  material 
to  be  used  in  the  construction  of  any  building 
*  *  *  shall  have  a  lien  on  the  same.  See  also 
sections  3670,  3671,  3672,  and  particularly  section 
3675,  which  provides  that  "  No  lien  provided  for  in 
this  act  shall  bind  any  building,  structure,  or  other 
improvement  unless,"  etc.  From  these  various  pro- 
visions it  is  clear  the  thing  to  which  the  lien  is  to 
attach,  the  thing  to  be  described,  is  the  building  for 
which   the   material  was   furnished  and  in   the   con- 
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struction  of  which  it  was  used.  The  land  is  an  in- 
cident, and  just  how  much  and  what  land  shall  go 
with  the  building  is  not  known  until  the  decree  of 
foreclosure  is  made.  It  is  not  necessary  that  the 
material  man  should  know  anything  about  the  land 
on  which  the  building  is  to  be  erected,  not  even  its 
location.  His  claim  is  upon  the  building  and  his 
contract  has  no  reference  to  the  land:  Wilson  v. 
Howell,  29  Pac.  151.  The  statute  gives  a  lien  upon 
the  building,  and  so  much  land  upon  which  the 
same  is  situated  as  is  necessary  to  the  convenient 
use  thereof;  and  the  notice  must  show  that  the  lien 
is  claimed  upon  the  building  upon  which  the  work 
was*  done.  And  when  the  notice  fails  to  assert  any 
claim  against  the  building  which  is  the  primary 
subject  of  the  lien,  the  attempt  to  assert  and  claim 
on  the  land,  which  at  best  is  but  secondary  subject, 
must  fail.  The  lien  upon  the  land  is  incident  to 
the  lien  upon  the  building,  and  only  given  for  the 
reason  that  without  it  the  lien  on  the  building 
might  be  without  value:  Warren  v.  Qitade,  29  Pac. 
828. 

The  law  does  not  require  the  land  upon  which 
the  house  is  built  to  be  described.  There  is  nothing 
in  the  statute  indicating  such  a  requirement,  but 
on  the  contrary  the  statute  seems  to  contemplate  a 
description  of  the  building  or  structure  on  which 
the  work  was  done  or  material  placed.  We  concede 
that  the  "property"  might  be  described  by  describing 
the  land  upon  which  the  building  is  located  by 
metes  and  bounds  or  other  approved  method  of  de- 
scription, and   stating   that    the    building   subject    to 
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the  lien  was  built  upon  the  land  described,  but  we 
contend  that  the  building  may  be  designated  by  a 
proper  description,  sufficient  to  identify  it,  and  the 
requirement  of  the  statute  be  thus  met.  To  describe 
the  building  and  claim  a  lien  on  both  it  and  the 
land  on  which  it  stands,  as  in  this  case,  is  as  com- 
plete a  compliance  with  the  statute  as  to  describe 
the  land  and  claim  a  lien  on  the  land  with  the 
building  standing  thereon.  The  description  could 
apply  to  no  property  exce.pt  the  property  in  contro- 
versy, and  no  one  would  have  the  slightest  difficulty 
in  finding  it.  The  evidence  shows,  and  it  is  not 
disputed,  that  this  is  the  only  church  at  or  near 
Junction  City;  that  it  was  built  by  E.  Bashaw;  that 
C.  W.  Washburn  and  others  named  above  were  at 
the  time  the  church  was  built  and  the  lien  filed, 
and  are  now,  the  trustees  of  the  church,  and  owned 
the  property  upon  which  it  was  built.  Certainly 
from  these  facts  and  circumstances,  to  all  of  which 
attention  is  directed  by  the  notice  of  lien  on  record, 
"a  party  familiar  with  the  locality  could  identify  the 
premises  intended  to  be  described  with  reasonable 
certainty."  See  Kezartee  v.  Marks  and  Company,  .15 
Or.  537,  and  authorities  there  cited. 

The  claim  or  notice  of  lien  was  filed  with  the 
county  clerk  within  the  time  prescribed  by  law: 
Hill's  Code,  §  3673;  State  Sash  and  Door  Manufactur- 
ing Company  v.  Norweigan  Danish  Evangelical  Luth- 
eran Augsburg  Seminary,  47  N.  W.  796;  St.  Paul 
and  Minneapolis  Pressed  Brick  Company  v.  Stout,  47 
N.  W.  974;  Ainslee  v.  Kohn,  16  Or.  369;  Cunningham  v. 
Barr,  25  Pac.  583. 
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The  error  in  the  amount  claimed  did  not  inval- 
idate appellant's  lien:  Rowland  v.  Harmon,  24  Or. 
529;  McMonagle  v.   Wilson,  61  N.  W.  495. 

Appellant's  lien  is  superior  to  the  mortgage  held 
by  defendant  the  Board  of  Extension  of  the  Metho- 
dist Episcopal  Church:  Hill's  Code,  §  3671;  Glass  v. 
Freeberg,  52  N.  W.  900. 

For  respondents  there  was  an  oral  argument  and 
a  brief  by  Messrs.  Joshua  /.  Walton  and  A.  (7.  Wood- 
cock, making  these  points: 

The  honorable  circuit  court  decided  that  the  prop- 
erty sought  to  be  sold  in  this  proceeding  by  virtue 
of  the  mechanics'  lien  set  forth  therein,  is  not  sub- 
ject to  such  liens.  The  statute  of  our  state  does  not 
expressly  provide  for  mechanics'  liens  on  property 
of  the  nature  of  that  in  controversy  in  this  suit. 
Church  property  is  recognized  under  our  statute  as 
public  property  to  the  extent  of  exempting  it  from 
taxation.  Our  statute  also  exempts  the  seats  or  pew 
in  a  church  from  execution,  occupied  by  a  house- 
holder or  his  family.  It  is  also  provided  that  all 
property  of  the  state  or  any  county,  incorporated 
city,  town,  or  village  therein,  or  of  any  other  public 
or  municipal  corporation  of  like  character,  shall  be 
exempt  from  execution.  The  authorities  uniformly 
hold  that  property  exempt  from  execution  is  also 
exempt  from  a  mechanics'  lien.  Taking  all  of  the 
provisions  of  our  statute  together,  it  is  fair  to  con- 
clude that  the  legislature  intended  to  make  such 
property  in  the  nature  of  public  property. 
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The  other  proposition  is  that  said  property  is  not 
subject  to  mechanics'  liens,  for  the  reason  that  the 
trustees  of  the  Methodist  Episcopal  Church  hold  said 
property  as  trustees  for  specified  purposes,  which  is  set 
forth  in  the  deed,  in  evidence  in  this  suit.  The  said 
deed  recites  the  following  trust  conditions,  to  wit: 
"To  *  *  *  trustees  of  the  Methodist  Episcopal 
Church.  The  above  described  premises,  conveyed  to 
the  said  trustees  and  their  successors  in  office  in 
trust,  for  the  use  and  benefit  of  the  ministry  and 
membership  of  the  Methodist  Episcopal  Church  of 
the  United  States  of  America,  subject  to  the  disci- 
pline, usage,  and  ministerial  appointments  of  said 
church  as  from  time  to  time  authorized  and  de- 
clared, and  if  sold,  the  proceeds  shall  be  disposed  of 
and  used  in  accordance  with  the  provisions  of  said 
discipline;  to  have  and  to  hold  the  said  premises 
with  their  appurtenances  unto  said  trustees  and  their 
successors  in  office  and  their  assigns  forever."  The 
said  trust  being  set  forth  in  said  deed,  and  the  same 
being  on  record  as  notice,  the  trustees  cannot  bind 
the  original  grantor  by  doing  an  act  contrary  to 
such  trust  without  the  consent  of  said  grantor.  No 
such  consent  has  been  shown.  Such  an  estate  is 
not  subject  to  a  mechanics'  lien:  Peabody  v.  Eastern 
Methodist  Society,  5  Allen,  540;  Rollin  v.  Cross,  45 
N.  Y.  766;  McGraw  v.  God/ret,  56  N.  Y.  611;  Conklin  v. 
Bauer,  62  N.  Y.  620;  Haskell  v.  Badeau,  63  N.  Y.  476; 
Orisson  v.  Hill,  17  Ark.  483;  Hill's  Code  of  Oregon, 
§  3672. 

Opinion  by  Mr.  Justice  Moore. 
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It  is  contended  on  behalf  of  the  lien  claimants 
that  the  court  erred  in  its  findings  and  decree,  while 
the  trustees,  in  support  of  the  decree,  insist:  First,  that 
the  liens  were  sought  to  be  enforced  against  a  build- 
ing used  by  a  religious  society  for  public  worship, 
and  that  such  property  is  exempt  therefrom;  second, 
that  the  real  property  on  which  the  building  is 
erected  was  "conveyed  to  the  said  trustees  and  their 
successors  in  office  in  trust  for  the  use  and  benefit 
of  the  ministry  and  membership  of  the  Methodist 
Episcopal  Church  of  the  United  States  of  America, 
subject  to  the  discipline,  usage,  and  ministerial  ap- 
pointments of  said  church,  as  from  time  to  time  au- 
thorized and  declared,  and,  if  sold,  the  proceeds  shall 
be  disposed  of  and  used  in  accordance  with  the  pro- 
visions of  said  discipline,"  that,  the  trust  being  set 
forth  in  said  deed,  and  the  same  being  of  record,  the 
trustees  had  no  authority  to  create  a  debt  against 
the  property  by  which  it  could  be  made  subject  to  a 
lien  without  the  consent  of  the  grantor,  and  that, 
the  deed  being  of  reoord,  the  lien  claimants  had  no- 
tice thereof;  third,  that  E.  Bashaw,  the  contractor, 
was  the  agent  of  the  Harrisburg  Lumber  Company, 
and,  having  paid  him  on  his  express  demand  there- 
for, they  have  discharged  the  claim  of  said  company; 
fourth,  that  a  part  of  the  lumber  so  furnished  by  said 
company  and  for  which  it  claims  a  lien  was  used  in 
building  a  sidewalk  around  the  lots  belonging  to  the 
church,  thus  rendering  the  lien  invalid;  fifth,  that 
the  lien  notice  of  the  Sugar  Pine  Door  and  Lumber 
Company,  misdescribes  the  premises  on  which  the 
church   is   erected;  sixth,  that   its  lien   was   not   filed 


160  Lumber  Company  v.  Washburn.      [29  Or. 

within  the  time  limited  by  law;  and,  seventh,  that  the 
pews  furnished  by  it  were  not  made  according  to 
the  plans  and  specifications  thereof. 

1.  Section  3669,  Hill's  Code,  so  far  as  it  applies 
to  the  case  at  bar,  provides  that  "Every  *  *  * 
lumber  merchant  *  *  *  furnishing  material 
*  *  *  to  be  used  in  the  construction  *  *  * 
of  any  building  *  *  *  shall  have  a  lien  upon 
the  same  for  the  *  *  *  material  furnished  at 
the  instance  of  the  owner  of  the  building  *  *  * 
or  his  agent."  "A  church,"  says  Mr.  Phillips  in  his 
work  on  Mechanics'  Liens  (3d  ed.),  §  171,  "is  a 
'building'  within  the  mechanics'  lien  law."  In  Pres- 
byterian Church  v.  Allison,  10  Pa.  St.  413,  the  court 
holds  that  a  church  is  a  "building"  in  the  sense 
contemplated  by  the  statute,  and  that  the  exemption 
by  the  legislature  of  all  churches  from  taxation  did 
not  exempt  them  from  the  mechanics'  lien  law,  for 
if  it  had  done  so  the  provisions  would  have  ap- 
peared in  the  statute,  and  say:  "On  the  whole,  we 
perceive  no  reason,  either  religious,  moral,  or  civil, 
why  the  mechanics'  lien  law  does  not  apply  to  the 
erection  of  a  church."  It  is  conceded  that  property 
exempt  by  law  from  seizure  and  sale  under  an  exe- 
cution must  also  be  exempt  from  the  mechanics' 
lien  law,  unless  the  statute  conferring  the  remedy 
expressly  provides  that  such  property  was  meant  to 
be  included  within  its  operation:  Phillips  on  Me- 
chanics' Liens,  §  179.  Our  statute  exempts  from  ex- 
ecution "the  seat  or  pew  occupied  by  a  householder 
or  his  family  in  a  place  of  public  worship":  Subdi- 
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vision  5,  section  282,  Hill's  Code.  This  exemption 
is  granted  upon  the  theory  that  the  householder  is 
a  tenant,  and  has  an  estate  in  a  designated  pew, 
but  such  exemption,  being  personal,  can  be  main- 
tained only  by  a  householder,  and  hence  cannot  be 
claimed  by  the  trustees  on  behalf  of  the  society.  A 
house  of  public  worship,  occupied  by  a  religious  so- 
ciety being  a  "building,"  and  the  statute  not  hav- 
ing exempted  it  from  mechanics'  liens,  or  seizure 
and  sale  under  execution,  it  follows  that  a  church 
is  subject  to  a  lien  for  labor  performed  upon  or 
material  furnished  to  be  used  in  its  construction,, 
alteration,  or  repair:  Gortemiller  v.  Rosengarn,  103; 
Ind.  414  (2  N.  E.  829);  Jones  v.  Trustees,  etc.,  30  La. 
Ann.  711. 

2.  The  deed  having  recited  that  the  premises 
were  conveyed  to  the  trustees  and  their  successors 
in  office,  in  trust  for  a  specific  use,  the  question  is 
presented  whether  they  had  such  an  estate  therein 
as  would  authorize  them,  with  the  consent  of  the 
society,  to  create  a  debt  which  might  subject  the 
property  to  a  statutory  lien  that  could  be  foreclosed 
without  making  the  grantor  a  party  to  the  proceed- 
ings. In  its  discussion  counsel  assumes  that  the 
grantor  had  an  equitable  estate  in  the  premises  that 
could  not  be  defeated  by  the  enforcement  of  a  me- 
chanics' lien;  but  an  examination  of  the  provision 
referred  to  clearly  shows  that  he  had  conveyed  his 
whole  estate  therein,  and  in  case  the  premises  should 
be  sold,  the  proceeds  arising  therefrom  are  to  be  dis- 
posed of   and  used  in  accordance  with  the  discipline 

29  Ob.— 11. 
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of  the  Methodist  Episcopal  Church.  The  owners  of 
the  equitable  estate  in  the  premises  are  the  members 
of  the  society  of  the  Methodist  Episcopal  Church,  for 
whose  benefit  the  trustees  hold  the  legal  title;  and, 
in  the  absence  of  any  claim  to  the  contrary,  it  will 
be  presumed  that  the  trustees  caused  the  church  to 
be  erected  by  and  with  the  consent  of  the  members 
of  the  society.  "No  case,"  says  Sherwood,  J.,  in 
Biishong  v.  Taylor,  82  Mo.  660,  "appears  to  have 
been  found  .where  the  point  of  the  power  of  trustees 
to  charge  the  church  property  has  been  directly 
passed  upon;  but  several  instances  have  occurred 
where  such  powers  have  passed  unchallenged,  and 
formed  the  basis  of  judgments  in  courts  of  last  re- 
sort." Further  in  the  opinion  the  same  learned  jus- 
tice says:  "  And,  looking  to  the  character  of  the  or- 
ganization and  nature  of  the  government  of  tho 
Methodist  Episcopal  Church,  it  would  seem  clear 
that  the  trustees  are  the  agents  of  the  aggregate 
body  of  members,  at  least  so  far  as  is  necessary  to 
upholding  the  relief  sought  for  in  this  case,  and 
that  any  member  who  unites  with  the  association, 
under  and  subject  to  the  discipline,  thereby,  of  ne- 
cessity, gives  to  such  trustees  authority  to  act  for 
him  within  the  meaning  of  the  book  of  discipline, 
to  the  extent  of  his  beneficial  interest  in  the  prop- 
erty owned  by  the  association,  and  that,  in  conse- 
quence of  this,  any  debt  contracted  by  such  trustees 
on  account  of  the  premises,  will  be  the  debt  of  the 
members,  so  far  as  concerns  their  beneficial  interest, 
and  to  the  extent  of  such  interest  held  by  the  trus- 
tees;   and  it  cannot   be  tolerated   that  such  an  asso- 
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ciation  could  so  convey  its  property  as  to  place  it 
beyond  the  reach  of  a  court  of  equity  enforcing  the 
claims  of  its  creditors."  The  trustees  named  in  the 
deed  are  made  parties  defendant  in  this  suit,  and 
the  grantor  of  the  premises,  having  no  estate  therein, 
was  not  a  necessary  or  proper  party. 

3.  Was  Bashaw  the  agent  of  the  Harrisburg 
Lumber  Company?  The  evidence  upon  this  branch 
of  the  subject  is  quite  conflicting,  the  plaintiffs  posi- 
tively denying  that  any  such  relationship  ever  ex- 
isted, while  the  defendants  show  that  Bashaw  repre- 
sented that  he  was  such  agent,  and  had  authority  to 
sell  lumber  for  the  company  which  he  claimed  to 
represent,  and  that  he  made  one  or  two  trifling 
sales.  In  three  instances  he  took  orders  for  lumber 
which  the  mill  company  supplied,  but  payments 
therefor  were  demanded  by  and  made  to  the  com- 
pany. To  entitle  the  trustees  to  invoke  the  princi- 
ple for  which  they  contend,  they  must  show  that 
the  Harrisburg  Lumber  Company  held  Bashaw  out 
to  the  public  as  possessing  sufficient  authority  to 
embrace  the  act  in  question,  and  that,  having  rea- 
son to  believe  and  believing  that  he  possessed  such 
authority,  they  made  payments  to  him  which  they 
would  not  otherwise  have  made:  Walsh  v.  Hartford 
Fire  Insurance  Company,  73  N.  Y.  5;  Gonnell  v.  Mc- 
Loughlin,  28  Or.  730  (42  Pac.  218).  Tested  by  this 
rule  the  defense  on  this  ground  must  necessarily 
prove  unavailing,  for  the  contract  for  the  erection 
of  the  church  having  been  made  with  Bashaw,  the 
payments  were  due  thereunder  to  him   in  his  indi- 
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vidual  capacity,  and  not  to  the  Harrisburg  Lumber 
Company.  The  trustees  have  not,  in  our  judgment, 
shown  that,  relying  upon  Bashaw's  supposed  agency, 
they  made  payments  to  him  which  they  would  not 
otherwise  have  done  had  they  known  he  was  not  the 
agent  of  the  company. 

4.  It  is  admitted  that  a  portion  of  the  material 
for  which  the  lien  of  the  Harrisburg  Lumber  Com- 
pany is  claimed  was  furnished  to  be  used  in  the 
construction  of  a  sidewalk  around  the  lots  upon 
which  the  church  is  erected,  and,  as  the  sidewalk 
forms  no  part  of  the  "building,"  no  lien  could  at- 
tach to  the  church  under  a  claim  for  material  fur- 
nished to  be  used  for  such  purposes.  Had  the  claim 
contained  A  lumping  charge  of  the  amount  de- 
manded, and  there  were  no  means  of  ascertaining 
from  the  notice  itself  the  quantity  and  value  of  the 
lumber  used  in  building  the  sidewalk,  the  lien 
would  be  defeated:  Dalle*  Lumber  Company  v.  Wasco 
Woolen  Manufacturing  Company,  3  Or.  527;  Kezartee 
v.  Marks,  15  Or.  529  (16  Pac.  407),  Williams  v.  To- 
ledo Coal  Company,  25  Or.  426  (36  Pac.  159,  42  Am. 
St.  Rep.  799);  for  a  court  cannot,  from  oral  evi- 
dence, separate  items  for  which  a  lien  is  given  from 
those  for  which  no  lien  can  be  acquired:  2  Jones 
on  Liens,  §§  1409,  1419.  The  notice  of  lien  of 
the  Harrisburg  Lumber  Company  contains  an  item- 
ized statement,  of  all  the  material  furnished,  in 
which  is  found  a  charge  for  one  thousand  two  hun- 
dred and  sixty  feet  of  lumber  used  in  the  sidewalk. 
This  material,  with  other  of  a  like  class,  is  valued 
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in  the  statement  at  nine  dollars  and  fifty  cents  per 
thousand,  and,  the  quantity  and  value  being  appar- 
ent from  the  notice,  and  not  dependent  upon  oral 
evidence,  the  notice  did  not  contain  a  lumping 
charge,  and  hence  the  item  of  lumber  furnished  to 
be  used  in  building  a  sidewalk  did  qpt  invalidate 
the  lien.  The  item  of  eleven  dollars  and  ninety- 
seven  cents,  the  value  of  the  lumber  used  in  the 
sidewalk,  will  be  deducted  from  the  amount  of  said 
claim,  and  the  lien  of  the  Harrisburg  Lumber  Com- 
pany will  be  allowed  and  enforced  for  five  hundred 
and  fifty-nine  dollars  and  eighty-nine  cents,  with  in- 
terest from  January  eighteenth,  eighteen  hundred 
and  ninety-three,  the  date  of  filing  the  lien,  seventy- 
five  dollars  for  attorneys '  fees,  and  three  dollars  paid 
for  filing  and  recording  the  notice  of  lien. 

5.  The  real  property  on  which  the  church  is 
erected  is  described  as  lots  number  one,  two,  and 
the  south  half  of  lot  three,  in  block  number  two  in 
Milliron's  Addition  to  Junction  City;  and  the  Sugar 
Pine  Door  and  Lumber  Company  having  misde- 
scribed  the  premises  in  its  notice,  it  is  contended 
that  no  lien  attached  in  favor  of  such  company  to 
the  property  in  question.  This  notice  states,  in 
substance,  that  the  lien  claimant  furnished  to  E. 
Bashaw  material  of  the  value  of  one  thousand  two 
hundred  and  fifty-eight  dollars  and  eleven  cents  to 
be  used  by  him  in  erecting  a  church  building  on 
lots  one,  two,  and  the  south  half  of  lot  three,  in 
block  one  in  T.  A.  Williams'  Addition  to  Junction 
City,  for  the   Methodist    Episcopal    Church   of    that 
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place,  and  C.  W.  Washburn,  J.  W.  Starr,  J.  H. 
Akers,  L.  E.  Moe,  and  J.  A.  Latalia  as  trustees  of 
said  church,  and  "That  said  company  claims  a  lien 
on  said  building  and  the  premises  above  described 
on  account  of  its  said  claim  and  demand  to  the  ex- 
tent thereof/"  The  Sugar  Pine  Door  and  Lumber 
Company  in  its  answer,  after  having  correctly  de- 
scribed the  premises  sought  to  be  charged,  and 
pointed  out  the  misdescription  in  its  notice,  alleged 
the  necessary  facts  to  entitle  it  to  a  foreclosure  of 
its  lien  and  also:  "That  the  said  E.  Bashaw  built 
no  other  church  in  the  said  Junction  City  or  in  any 
of  its  additions,  nor  did  the  said  church  own  then 
nor  does  it  now  own  any  other  premises  in  said 
Junction  City  or  any  of  its  additions,  than  those 
premises  on  which .  said  church  building  was  built 
by  the  said  E.  Bashaw,  as  aforesaid,  nor  does  said 
church  own  any  other  church  building  in  said  city 
or  any  of  its  additions;  and  the  said  description  con- 
tained in  said  claim,  as  aforesaid,  is  amply  sufficient 
for  the  identification  of  said  premises."  The  record 
shows  that  at  the  time  this  lien  was  filed  the  trus- 
tees of  the  Methodist  Episcopal  Church  owned  three 
vacant  lots  lying  due  east  of  the  church  built  for 
them  by  Bashaw,  but  the  lien  does  not  describe 
these  lots  nor  is  there  any  such  subdivision  of  Junc- 
tion City  as  T.  A.  Williams'  Addition.  The  lien 
having  misdescribed  the  block  and  addition,  the 
claimant  cannot  be  permitted  to  aver  or  prove  the 
correct  description  of  the  premises  sought  to  be 
charged,  unless  it  is  manifest  that  there  is  a  latent 
ambiguity  in  the  description   contained  in  its  notice 
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(Kanne  v.  Otty,  25  Or.  531,  36  Pac.  537);  for  patent 
ambiguities  and  mere  mistakes  in  the  description  of 
the  subject  matter  or  names  of  persons  contained 
in  a  written  instrument  cannot,  except  in  a  suit  for 
that  purpose,  be  amended  by  averment  or  cured  by 
extrinsic  evidence:  Brauns  v.  Stearns,  1  Or.  368. 
•The  church  having  been  built  by  Bashaw  for  the 
trustees  and  society  on  block  two  in  Milliron's  Addi- 
tion, and  the  lien  having  been  claimed  against  the 
building  so  erected,  the  description  of  the  block  and 
addition,  as  given  in  the  notice,  does  not  correspond 
with  the  designation  of  the  church,  and  hence  a 
latent  ambiguity  exists  in  the  written  instrument. 
Mr.  Freeman,  discussing  latent  ambigui^s  in  his 
notes  to  the  case  of  Morton  v.  Jackson,  40  Am.  Dec. 
107,  says:  "It  is  a  settled  rule  that  the  addition  of  a 
false  description  will  be  rejected,  and  the  instrument 
take  effect,  if  a  sufficient  description  remains  to 
identify  the  thing  intended  to  be  described." 

Applying  this  rule  to  the  case  at  bar,  and  reject- 
ing the  false  description  of  the  block  and  addition, 
can  it  be  said  that  a  sufficient  description  of  the 
premises  remains  by  which  the  property  sought  to 
be  charged  with  the  lien  can  be  identified?  The  re- 
quirement of  the  statute  is  complied  with  when  the 
notice  contains  a  description  of  the  property  to  be 
charged  with  the  lien  sufficient  for  identification: 
Section  3673,  Hill's  Code.  "The  general  rule,"  says 
Strahan,  J.,  in  Kezartee  v.  Marks,  15  Or.  529,  (16 
Pac.  407,)  "as  to  what  shall  be  sufficient  description 
to  sustain  a  mechanics,  lien  seems  now  to  be  that 
if  there  appears  enough  in  the  description  to  enable 
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a  party  familiar  with  the  locality  to  identify  the 
premises  intended  to  be  described  with  reasonable 
certainty,  it  will  be  sufficient."  In  Hotaling  v.  Cron- 
ise,  2  Cal.  60,  it  was  held  that  a  lien  which  de- 
scribed the  property  sought  to  be  charged  therewith 
as  "the  wharf  situated  on  Battery  Street,  between 
Pacific  and  Jackson  Streets,  in  San  Francisco,"  was 
sufficient.  So  too  in  Tredinnick  v.  Mining  Company, 
72  Cal.  78,  (13  Pac.  152,)  it  was  held  that  the  desig- 
nation of  "  The  Red  Cloud  Mine,"  being  the  name  by 
which  the  property  was  well  known,  was  a  sufficient 
identification  thereof  in  a  notice  of  a  miner's  lien. 
The  evidence  shows  that  there  is  but  one  Methodist 
Episcopal  Church  in  Junction  City,  and  this  was 
built  by  Bashaw,  and,  under  the  rule  announced  in 
Kezartee  v.  Marks,  15  Or.  529,  (16  Pac.  407,)  there 
can  be  no  doubt  that  the  property  can  be  identified 
by  every  person .  acquainted  with  the  locality  by  the 
simple  designation  remaining  in  the  notice  after  ex- 
cluding the  false  descriptions.  Nor  do  we  deem  this 
conclusion  in  conflict  with  that  announced  in  the 
case  of  Joshua  Hendy  Machine  Works  v.  Pacific  Cable 
Company,  24  Or.  152,  (33  Pac.  403,)  for  in  that  case 
no  lien  was  claimed  upon  any  building,  and  the  de- 
scription being  false,  by  rejecting  it  there  was  no 
property  described  in  the  notice  to  which  the  lien 
could  attach.  The  ambiguity  was  patent,  and  could 
not  be  corrected. 

6.  The  specifications  for  the  pews,  the  making 
of  which  constitute  a  part  of  the  claim  of  the  Sugar 
Pine    Door   and    Lumber    Company,    provide   as   fol- 
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lows:  "Seats  as  per  detail  on  the  lower  floor  to  be 
made  of  sugar,  pine.  To  be  on  the  same  circle  as 
front  line  of  gallery.  *  *  *  Short  seats  in  an- 
gles of  building  and  four  straight  seats  for  wing." 
The  plan  of  the  church  shows  an  arc,  which  is  de- 
signated "Front  Line  of  Gallery."  The  pews  fur- 
nished were  straight  and  set  in  angles  conforming 
as  near  as  possible  with  the  arc,  and  it  is  con- 
tended that  the  company,  not  having  made  them 
circular  in  accordance  with  the  specifications,  no 
lien  can  be  acquired  on  this  account.  J.  A.  Wilson 
testifies  that  Bashaw  gave  an  order  for  straight 
seats,  and  they  were* made  exactly  according  to  his 
order,  while  Rev.  Mr.  Wallace  testifies  that  one  Kin- 
ney, an  agent  of  the  Sugar  Pine  Door  and  Lumber 
Company,  examined  the  plans  and  specifications, 
and  that  the  company's  bid  was  made  by  him  for 
the  manufacture  of  the  seats  with  full  knowledge 
thereof;  that  he  found  in  the  company's  shop  at  Al- 
bany a  copy  of  the  entire  dotails  of  the  work  to  be 
performed  by  it,  and  brought  a  part  of  the  plans 
home  with  him;  that  the  seats  arrived  at  Junction 
City  on  December  thirtieth,  eighteen  hundred  and 
ninety-two;  that  Bashaw  set  up  all  but  ten,  and  that 
the  church  people  "finished  setting  up  the  seats." 
If  the  company  agreed  to  make  circular  seats,  but 
failed  to  do  go,  the  trustees,  with  knowledge  of 
such  failure,  having  voluntarily  placed  them  in  the 
church,  waived  any  objection  on  that  account,  for, 
the  contract  having  been  substantially  performed, 
the  trustees  by  that  act  ratified  the  departure,  ac- 
cepted   the    seats,    and    should    pay    the    reasonable 
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value   thereof:    Phillips   on    Mechanics'   Liens,   §  147; 
Steivart  v.  McQuade,  48  Pa.  St.  191. 

7.  The  Board  of  Church  Extension  of  the  Meth- 
odist Episcopal  Church  having  accepted  a  mortgage 
of  the  property  after  the  work  had  been  commenced 
upon  the  building,  took  the  same  with  knowledge 
thereof,  and  the  lien  created  thereby  must  be  subordi- 
nate to  those  of  the  material  men,  whose  materials, 
having  added  to  the  value  of  the  estate,  necessarily 
carry  their  liens  back  to  the  date  of  the  commence- 
ment of  the  work  on  the  building:  Section  3671, 
Hill's  Code. 

8.  The  bookkeeper  of  the  Sugar  Pine  Door  and 
Lumber  Company,  in  adding  up  the  items  of  the 
company's  claim,  made  a  mistake  of  ten  dollars  in 
favor  of  the  company,  but  this  is  not  treated  in  the 
respondent's  brief  as  a  reason  for  rendering  the  lien 
invalid,  nor  do  we  think  it  should  vitiate  it.  It  is 
true  the  statute  requires  the  claim  to  contain  a  true 
statement  of  the  demand  after  deducting  aH  just 
credits  and  offsets,  but  this  must  mean  that  the 
property  should  be  charged  with  no  more  material 
than  had  been  delivered,  and  credited  with  all  pay- 
ments made  by  the  owner  thereof;  but  an  innocent 
mistake  in  the  computation  of  the  amount  ought 
not,  in  our  judgment,  to  render  the  lien  inoperative. 
The  Sugar  Pine  Door  and  Lumber  Company  is, 
therefore,  entitled  to  one  thousand  two  hundred  and 
forty-eight  dollars  and  eleven  cents,  with  interest 
from  February  second,  eighteen  hundred  and  ninety- 
three,  the  date  of   filing  its  lien;   one  hundred   dol- 
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lars,  which  it  is  stipulated  is  a  reasonable  attorney's 
fee  for  foreclosing  this  lien;  and  three  dollars  for 
the  cost  of  filing  and  recording  the  same. 

It  is  contended  that  the  lien  of  the  Sugar  Pine 
Door  and  Lumber  Company  was  not  filed  within  the 
time  limited  by  law.  This  issue  involves  the  ques- 
tion of  time  when  the  last  shipment  of  material 
was  made  by  the  company.  J.  A.  Wilson,  its 
agent,  testifies  that  on  January  fourth,  eighteen 
hundred  and  ninety-three,  at  Bashaw's  request,  there 
was  shipped  to  him  by  the  lien  claimant  three 
•doors  and  a  quantity  of  window  stops  to  be  used  in 
the  church.  Rev.  H.  S.  Wallace,  pastor  of  the 
church,  denies  the  receipt  of  three  doors  after  De- 
cember thirty-first,  eighteen  hundred  and  ninety-two, 
and  says  there  was  no  place  to .  hang  them  after 
that  date,  but  he  further  testifies  that  one  door 
came  there  about  the  time  Bashaw  left,  or  about 
January  twentieth.  This  witness,  on  January  nine- 
teenth or  twentieth,  examined  and  made  a  copy  of 
the  statement  of  the  account  of  material  furnished 
by  the  company  to  Bashaw,  amounting  to  one 
thousand  two  hundred  and  fifty-eight  dollars  and 
eleven  cents,  on  the  margin  of  which  was  written, 
"December  twenty-ninth,  eighteen  hundred  and 
ninety-two.' '  This  statement  having  been  indorsed 
"O.  K.,"  and  signed  by  Bashaw,  was  offered  in  evi- 
dence, when  it  was  discovered  that  the  date  had 
been  erased.  This  circumstance,  it  is  claimed,  con- 
tradicts the  witness  Wilson,  and  shows  that  all  the 
material  was  furnished  prior  to  January  first.  Had 
the    evidence    shown    that    the    statement    was    pre- 
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pared  on  the  date  erased  from  it,  such  proof,  being 
identical  in  the  amount  demanded,  would  doubtless 
have  been  conclusive;  but  Bashaw  did  not  indorse 
the  statement  until  January  eighteenth,  and  the  tes- 
timony of  Wilson,  corroborated  by  that  of  Wallace, 
shows  that  material  was  shipped  by  the  company  to 
Bashaw  for  the  church  within  thirty  days  from  the 
date  of  filing  the  lien,  and  hence  we  must  conclude 
that  the  date  "December  twenty-ninth,  eighteen  hun- 
dred and  ninety-two,"  was  improperly  entered  upon 
the  statement,  and  that  the  lien  was  filed  within  the 
time  limited  by  the  statute.  The  evidence  shows 
that  the  trustees  have  paid  Bashaw  only  two  thou- 
sand one  hundred  and  eighty-four  dollars  of  the 
amount  agreed  to  be  paid  him,  and  that  they  hold 
his  bond  with  sureties  for  the  faithful  performance 
of  the  conditions  of  the  contract,  and  this  being  so, 
the  foreclosure  of  the  liens  will  not  cast  the  whole 
burden  upon  the  society.  It  follows  that  the  decree 
of  the  court  below  is  reversed,  and  one  will  be  here 
entered  foreclosing  the  said  liens,  and  directing  a 
sale  of  the  premises,  and  an  application  of  the  pro- 
ceeds arising  therefrom  to  the  payment  of  said  liens 
in  the  order  of  their  priority,  as  between  the  lien 
claimants  and  the  mortgagee.  Reversed. 
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O'CONNELL  v.  HANSEN. 

[44  Fao.  887.] 

1.  General   Assignment— Confession   of   Judgments  —  Preference   by 

Insolvent. —  A  judgment  confessed  in  pursuance  of  a  demand  for 
some  security  by  a  creditor  who  knows  that  the  debtor  is  insolvent 
is  not  void  as  an  unlawful  preference,  although  the  debtor  intended 
at  the  time  to  make  an  assignment,  where  the  creditor  had  no 
knowledge  of  such  intention:  Sabin  v.  Columbia  Fuel  Company,  25 
Or.  15,  and  Jolly  v.  Kyle,  27  Or.  95,  cited. 

2.  Preference  by  Insolvent — Void  General  Assignment. —  In  view  of 

section  3173  of  Hill's  Code,  which  provides  that  no  general  assign- 
ment shall  be  valid  unless  made  for  the  benefit  of  all  creditors,  and 
that  such  assignment  shall  have  the  effect  of  discharging  all  attach- 
ments  on  which  judgments  shall  not  have  been  entered,  an  insolv- 
ent debtor  cannot  confess  judgments  in  favor  of  certain  junior  at- 
taching creditors,  and  then  make  an  assignment  the  effect  of  which 
will  be  to  dissolve  the  senior  attachments.  Such  an  assignment  will 
be  void,  even  though  the  junior  attaching  creditors  did  not  know 
of  his  intention  to  assign,  for  its  effect  would  be  to  prevent  instead 
of  accomplish  an  equitable  distribution  of  the  debtor's  property. 
The  assignment  being  void,  the  senior  attachments  will  not  thereby 
be  discharged. 

3.  Absignei  Not  a  Bona  Fide  Purchaser.— An  assignee  for  the  benefit 

of  creditors  cannot  claim  as  a  bona  fide  purchaser,  so  as  to  prevent 
the  assignment  from  being  defeated  by  fraud  on  the  part  of  the  as- 
signor. 

Appeal  from  Coos:  J.  C.  Fullbrton,  Judge. 

This  is  a  creditor's  suit  to  set  aside,  as  fraudulent 
and  void,  certain  judgments  confessed,  and  an  alleged 
deed  of  general  assignment  executed  by  an  insolvent 
debtor;  to  enjoin  the  sheriff  from  selling  property 
seized  under  executions  issued  upon  said  judgments; 
and  for  the  appointment  of  a  receiver  to  dispose  of 
the  debtor's  property.  The  material  facts  are  that 
on  September  twenty-ninth,  eighteen  hundred  and 
ninety-three,  the  plaintiff  Eugene  O'Connell,  and  on 
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the  next  day  the  plaintiff  C.  H.  Merchant,  as  receiver 
of  the  Oakland  Box  and  Barrel  Manufacturing  Com- 
pany, a  corporation,  commenced  actions  against  the 
defendant  Eli  Hansen  to  recover  three  hundred  and 
ninety-eight  dollars  and  eighty  cents  and  eight  hun- 
dred and  seven  dollars  and  ninety-four  cents,  re- 
spectively, and,  having  sued  out  writs  of  attachment 
in  said  actions,  caused  the  uncompleted  hull  of  a 
vessel,  eight  bales  of  oakum,  two  copper  rods,  and  a 
set  of  rudder  braces,  the  property  of  Hansen,  then  in 
Coos  County,  to  be  attached.  Thereafter  the  defend- 
ants Victor  Stauff,  Victor  Lachstrom,  and  Andrew 
Birch  commenced  actions  against  Hansen  to  recover 
one  thousand  seven  hundred  and  thirty-nine  dollars 
and  seventy-five  cents,  five  hundred  and  eighty-three 
dollars,  and  seventy-five  dollars  and  twenty  cents, 
respectively,  and,  as  security  for  any  judgments  they 
might  obtain,  had  the  same  property  attached  in 
each  action.  On  November  fifteenth,  eighteen  hun- 
dred and  ninety-three,  Hansen  confessed  judgments 
in  favor  of  Stauff  and  Lachstrom,  and  on  the  day 
following  in  favor  of  Birch,  for  the  amounts  of  their 
respective  claims,  and  the  property  was,  in  each  ac- 
tion, ordered  to  be  sold  to  satisfy  the  several  judg- 
ments, and,  executions  having  been  issued  thereon,  the 
defendant  R.  M.  Weider,  as  sheriff  of  said  county,  on 
November  seventeenth,  levied  the  same  upon  said 
property,  and  advertised  it  for  sale  thereunder.  On 
the  next  day  Hansen  executed  to  the  defendant 
Z.  T.  Siglin  a  deed  of  general  assignment,  and  the 
assignee  having  duly  qualified,  demanded,  but  failed 
to  obtain,  possession   of   the   said   property  from  the 
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sheriff.  On  November  twenty-fourth  the  plaintiffs 
commenced  this  suit,  alleging  in  substance  that  the 
defendants  entered  into  a  conspiracy  in  pursuance  of 
which  Hansen,  after  fraudulently  confessing  said 
judgments,  unlawfully  made  the  assignment  to  defeat 
the  lien  of  their  prior  attachments;  that  Hansen's 
codefendants  then  well  knew  that  he  was  insolvent, 
and  that  the  judgments  were  confessed  in  contem- 
plation of  his  insolvency,  and  pray  for  the  relief 
hereinbefore  stated.  A  temporary  injunction  was 
granted,  and  a  receiver  appointed,  who,  by  order  of 
the  court,  sold  the  property  so  attached,  which  was 
all  Hansen  owned,  realizing  from  such  sale,  over  and 
above  costs  incident  thereto,  the  sum  of  one  thou- 
sand four  hundred  and  seventy- two  dollars  and  fifty 
cents.  The  defendant  Siglin  answered  separately, 
denying  the  material  allegations  of  the  complaint, 
and  alleging  that  he  accepted  the  trust  without 
knowledge  or  notice  of  any  intent  upon  the  part  of 
his  codefendants  to  hinder,  delay,  or  defraud  Hansen's 
creditors.  The  other  defendants  answered  jointly, 
denying  the  material  allegations  of  the  complaint, 
and  alleging  that  Hansen  voluntarily  confessed  the 
said  judgments.  The  new  matter  contained  in  the 
answers  having  been  put  in  issue,  a  referee  was  ap- 
pointed, who  took  and  reported  the  evidence,  from 
which  the  court  found  that  no  conspiracy  had  been 
entered  into  between  the  defendants;  that  the  judg- 
ments so  confessed  were  for  bona  fide  existing  debts 
due  from  Hansen  to  the  several  plaintiffs  therein, 
and  therefore  valid;  but  that  the  executions  issued 
thereon  were  void,  and  should  be  enjoined;  and   de- 
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creed  that  the  proceeds  arising  from  the  sale  of  the 
property  should  be  paid  by  the  receiver  to  the  as- 
signee to  be  by  him  applied, — first,  to  the  payment 
of  the  costs  and  disbursements  of  the  suit;  second,  to 
the  costs  and  expenses  of  the  assignee  in  the  man- 
agement of  the  insolvent's  estate;  third,  to  the  costs 
and  disbursements  of  the  several  actions;  and,  fourth, 
the  residue,  if  any,  to  be  distributed  pro  rata  among 
the  creditors  who  had  obtained  judgments  against 
Hansen,  or  duly  presented  their  claims  for  allowance 
to  the  assignee,  from  which  decree  the  plaintiffs  ap- 
peal. Reversed. 

For  appellants  there  was  a  brief  and  an  oral 
argument  by  Messrs.  Joseph  W.  Bennett  and  John 
A.  Gray. 

For  respondents  there  was  an  oral  argument  by 
Mr.  John  F.  Hall,  with  a  brief  by  Messrs.  D.  L.  Wat- 
son, J.  F.  Hall,  and  /.  M.  .Siglin,  urging  these 
points: 

Fraud  is  never  presumed.  The  allegations  must 
always  be  established  by  a  preponderance  of  the 
evidence:  Kruse  v.  Prindle,  8  Or.  158;  Weaver  v. 
Owens,  16  Or.  301;  Keel  v.  Levy,  19  Or.  450;  Wi- 
mer  v.  Smith,  22  Or.  469;  Bernheimer  v.  Rindeskoff, 
116  N.  Y.  462  (15  Am.  St.  Rep.  414). 

In  order  to  set  aside  an  assignment  for  fraud  or 
illegality  it  must  be  shown  that  both  the  assignor 
and  assignee  participated  in  the  fraud:  Kruse  v. 
Prindle,    8   Or.    158;    Farrel   v.    Farnen,   67    Md.    76; 
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State  v.  Alder,  97  Mo.  413;  Moody  v.  Carrol,  10  Am. 
St.  Rep.  735,  note,  page  739. 

Property  once  assigned  is  in  the  custody  of  the 
court:  Sabin  v.  Lebenbaum,  26  Or.  420;  Hyman  v. 
Barmon,  33  Pac.  1076. 

An  assignment  for  the  benefit  of  creditors  when 
fully  perfected  cannot  be  set  aside  at  the  suit  of 
an  attaching  or  execution  creditor  by  proof  of  un- 
lawful preference  or  any  fraud  in  the  matter  of  as- 
signment: Wolf  v.  Slosson,  83  Mich.  543  (21  Am.  St. 
Rep.  613). 

An  assignee  of  an  estate  of  an  insolvent  debtor 
is  a  trustee  of  such  estate  for  the  creditors  thereof, 
and  as  such  may  attack  the  validity  of  a  judgment 
confessed  by  his  assignor  and  contest  *  *  *  the 
claim  of  a  defective  mortgage:  Nichols  v.  Kribs,  10 
Wis.  79;  Jacobs  v.  Ervin,  9  Or.  52;  Rogers  v.  Palmer, 
102  U.  S.  263;  Little  v.  Alexander,  88  U.  S.  500. 

Opinion  by  Mjt.  Justice  Moore. 

It  is  contended  by  the  plaintiffs  that  Hansen  con- 
fessed the  judgments  and  made  the  assignment  in 
pursuance  of  an  agreement  entered  into  with  his 
codefendants  to  hinder,  delay,  and  defraud  his  cred- 
itors, and  that  the  assignment  and  confessions,  being 
parts  of  one  transaction,  necessarily  rendered  each 
void;  while  the  defendants,  denying  the  existence  of 
such  an  agreement,  admit,  in  the  argument,  that  the 
executions  issued  upon  these  judgments  were  void, 
but   maintain  that  in  equity   the  court  should  treat 

the  assignment  as  valid,  and  decree  a  ratable  distri- 
ct Ob.— LL 
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bution  of  the  insolvent  debtor's  estate  among  his 
several  creditors.  Section  3173,  Hill's  Code,  provides 
that  "No  general  assignment  of  property  by  an  in- 
solvent, or  in  contemplation  of  insolvency,  for  the 
benefit  of  creditors  shall  be  valid  unless  it  be  made 
for  the  benefit  of  all  his  creditors  in  proportion  to 
the  amount  of  their  respective  claims.  And  such 
assignment  shall  have  the  effect  to  discharge  any 
and  all  attachments  on  which  judgment  shall  not 
have  been  taken  at  the  date  of  such  assignment.,, 
This  section  of  the  statute  impliedly  prohibits  pref- 
erence among  creditors  by  an  insolvent  debtor,  but 
if  Hansen's  method  of  securing  his  favored  creditors 
can  be  upheld,  it  will  be  seen  that  the  effect  would 
be  to  discharge  the  liens  of  plaintiffs'  attachments; 
and  the  judgments,  executions,  and  levy  being  prior 
to  the  assignment,  the  preferred  creditors  would 
thereby  obtain  an  undue  advantage,  thus  accomplish- 
ing the  very  object  which  the  statute  was  designed 
to  prevent.  If  the  judgments  so  confessed  are  valid, 
the  executions  issued  thereon  must  be  effectual  also, 
and  the  levy  made  by  virtue  thereof  created  a  lien 
for  an  aggregate  amount  more  than  sufficient  to  ab- 
sorb all  the  debtor's  property;  and,  this  being  so, 
there  would  remain  no  estate  upon  which  the  as- 
signment could  operate. 

1.  The  first  question  for  consideration  is  whether 
the  judgments  are  valid.  The  evidence  shows  that 
the  preferred  creditors  attended  a  meeting  at  which 
Hansen  explained  the  condition  of  his  assets  and 
liabilities.     They    therefore    knew   he   was    insolvent 
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when  the  judgments  were  confessed,  but  this  knowl- 
edge does  not  necessarily  vitiate  the  debtor's  prefer- 
ences so  long  as  he,  in  good  faith,  continued  to  ex- 
ercise dominion  over  his  property.  The  right  to 
prefer  a  creditor  implies  a  corresponding  right  to 
accept  the  property  of  the  debtor  in  discharge  of  or 
as  security  for  the  payment  of  a  bona  fide  debt;  and 
so  long  as  the  creditor  acts  in  good  faith  his  ac- 
ceptance will  be  upheld,  although  he  may  know  that 
the  debtor  is  insolvent:  Sabin  v.  Columbia  Fuel 
Company,  25  Or.  15  (42  Am.  St.  Rep.  756,  34  Pac. 
692);  Jolly  v.  Kyle,  27  Or.  95  (39  Pac.  999).  One  of 
the  modes  of  preferring  a  creditor,  recognized  by 
the  common  law,  and  not  impaired  by  statute,  was 
a  confession  of  judgment,  by  means  of  which  the 
debtor  created  a  lien  upon  his  property  in  favor  of 
a  creditor:  Holt  v.  Bancroft,  30  Ala.  193.  The  right 
to  confess  a  judgment  and  to  accept  the  lien  created 
thereby  must  therefore  be  regarded  as  settled;  but 
the  debtor  cannot,  in  contemplation  of  insolvency, 
prefer  certain  creditors  by  giving  them  the  fruit  of 
his  property,  and  assigning  the  husks  to  others  less 
favored.  There  is  but  little  doubt  that  Hansen  con- 
templated making  the  assignment  when  he  confessed 
these  judgments,  but  it  does  not  appear  that  his 
preferred  creditors  were  aware  of  his  intention  in 
that  respect.  Hansen  testifies  that  he  made  no 
agreement  with  either  of  his  creditors  to  confess  a 
judgment  in  his  favor,  but  that  he  promised  the  la- 
borers who  worked  on  the  vessel  he  would  give 
them  some  kind  of  security,  and  he  wanted  to  do 
so;  that  he  did  not  consult  an   attornev  about  mak- 
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ing  an  assignment,  but  thought  by  doing  so  he  was 
placing  his  property  in  such  a  condition  as  to  en- 
able each  creditor  to  obtain  his  pro  rata  share,  and 
that  by  confessing  the  judgments  he  was  giving  to 
the  laborers  the  privilege  of  holding  a  judgment 
over  him  after  they  had  obtained  an  equitable  share 
of  his  property;  and  the  reason  he  assigns  for  the 
course  adopted  is  that  the  plaintiffs'  claims  were  for 
material  used  in  the  vessel,  and  as  there  was  a 
small  profit  in  business,  but  none  in  labor,  he  de- 
sired to  prefer  the  latter  class  of  his  creditors,  and 
that  he  did  not  confess  judgment  in  favor  of  the 
plaintiffs  because  their  demands  were  not  correct. 
This  evidence  manifests  an  intention  on  the  part  of 
the  debtor  to  prefer  one  class  of  his  creditors  to  the 
exclusion  of  the  other,  and,  while  it  is  alleged  in 
the  answers  that  the  judgments  were  voluntarily 
confessed,  the  facts  show  that  he  had  promised  to 
secure  the  laborers  and  wanted  to  do  so,  and  that 
each  creditor  so  preferred,  by  his  attorney,  duly  ac- 
cepted the  judgment  when  confessed,  and  caused  ex- 
ecution to  be  issued  thereon.  The  assent  of  a  cred- 
itor or  his  attorney  is  necessary  to  give  validity  to 
a  confession  of  a  judgment,  (section  250,  HilPs 
Code,)  and  the  fact  that  each  creditor  was  repre- 
sented by  an  attorney,  who  accepted  the  judgments 
when  confessed,  negatives  the  allegation  contained 
in  the  answer,  and  creates  the  inference  that  they 
w«re  confessed  in  pursuance  of  a  demand  for,  and 
promise  on  the  part  of  Hansen  to  give,  some  secur- 
ity. Had  the  creditors  known  when  they  accepted 
the   confessions   that  Hansen   intended   to   make   an 
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assignment,  their  judgments  would  have  been  void; 
but,  while  fraud  may  be  inferred  from  the  proof  of 
certain  facts,  it  will  not  be  presumed,  and,  having 
valid  claims  against  the  debtor,  and  there  being  no 
proof  of  their  knowledge  of  his  intentions,  they  had 
the  right  to  demand  and  accept  the  security  he 
gave.  The  judgments  and  executions  issued  thereon 
were  therefore  valid,  and  the  debtor's  property  hav- 
ing been  levied  upon  under  said  executions,  a  lien 
was  created  thereby  which  could  not  be  defeated  by 
his  subsequent  assignment. 

2.  The  next  question  for  consideration  is 
whether  the  assignment  is  void.  When  the  intent 
to  make  an  assignment  has  been  formed  in  the 
debtor's  mind,  his  dominion  over  his  property  ought 
to  terminate,  and  equity,  regarding  that  as  done 
which  was  intended,  should  enforce  the  trust  for  the 
equal  benefit  of  all  his  creditors,  and  prevent  him 
from  creating  a  preference  in  favor  of  any  one;  but 
if  he  makes  a  preference  after  having  formed  such 
an  intention,  this,  under  our  statute,  will  render 
the  assignment  void.  We  think  it  is  manifest  that 
Hansen,  upon  the  attachment  of  his  property, 
formed  an  intention  to  make  an  assignment.  He,  as 
a  creditor,  had  a  similar  experience  in  San  Fran- 
cisco, and  from  it  thought  that  by  preferring  the 
laborers'  claims  all  his  creditors  would  obtain  an 
equitable  distribution  of  his  property.  The  lower 
court  found  in  substance  that  Hansen,  in  preferring 
the  creditors  in  whose  favor  he  confessed  judgments, 
had  no  intention  of  hindering,  delaying,  or  defraud- 


182  O'Connell  v.  Hansen.  •  [  29  Or. 

ing  the  plaintiffs,  and  this  finding,  we  think,  is  sup- 
ported by  the  evidence;  but  the  effect  of  such  pref- 
erences was  to  delay  the  plaintiffs,  notwithstanding 
his  intentions,  thus  rendering  the  transaction  a 
fraud  in  law.  The  assignment  law  is  intended  to 
be  remedial  in  its  operation,  and  as  such  should 
be  liberally  construed  in  the  interest  of  the  credit- 
ors. In  several  states  it  is  enacted  that  all  prefer- 
ences in  an  assignment,  or  as  a  part  of  it,  shall  be 
void,  and  the  assignment  upheld  upon  the  theory  of 
the  greatest  good  to  the  greatest  number.  In  Hy- 
man  v.  Barmon,  6  Wash.  516,  (33  Pac.  1076,)  the 
supreme  court  of  Washington,  in  the  absence  of  a 
statute  to  that  effect,  set  aside  judgments  volunta- 
rily confessed,  which  were  fraudulent  in  fact,  and 
upheld  the  assignment.  Stiles,  J.,  in  rendering  the 
decision,  said:  "In  some  jurisdictions  the  statute  has 
been  so  construed  as  to  avoid  both  the  preferential 
conveyance  and  the  assignment;  but  the  better  rule, 
and  the  one  we  have  adopted,  is  to  let  the  benefi- 
cial, lawful  act  stand,  and  avoid  those  which  are 
unlawful."  It  must  be  admitted  that  the  rule  an- 
nounced in  this  case  is  just  and  equitable,  and  ought 
to  be  applied  in  all  cases,  if  possible,  but  we  do  not 
think  it  can  be  invoked  under  a  statute  like  ours: 
Hahn  v.  Salmon,  10  Sawy.  183  (20  Fed.  801);  Stout 
v.  Watson,  19  Or.  251  (24  Pac.  230).  It  is  true  the 
judgments  and  assignment,  so  far  as  Hansen  is  con- 
cerned, are,  in  contemplation  of  law,  to  be  deemed 
parts  of  one  transaction,  but  it  does  not  always  fol- 
low that  because  the  assignment  is  invalid  the  pref- 
erences are  void.     The   solution  of  that  question  de- 
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pends  upon  whether  the  unlawful  act  is  void  in  law, 
or  void  in  fact.  The  rule  seems  to  be  that  when 
that  which  is  valid  can  be  separated  from  that 
which  is  invalid  without  destroying  the  general  in- 
tent, the  maxin,  "  Void  in  part,  void  in  toto,"  does 
not  necessarily  apply,  and  the  instrument  may  be 
sustained  notwithstanding  the  invalidity  of  a  partic- 
ular provision:  Peters  v.  Bain,  133  U.  S.  670  (10 
Sup.  Ct.  354).  "Actual  fraud  or  fraud  in  fact,"  says 
Sharswood,  J.,  in  McKibbin  v.  Martin,  64  Pa.  St. 
352,  (3  Am.  Rep.  588,)  "  consists  in  the  intention  to 
prevent  creditors  from  receiving  their  just  debts  by 
an  act  which  withdraws  the  property  of  the  debtor 
from  their  reach.  Fraud  in  law  consists  in  acts 
which,  though  not  fraudulently  intended,  yet,  as 
their  tendency  is  to  defraud  creditors  if  they  vest 
the  property  of  the  debtor  in  his  grantee,  are  void 
for  legal  fraud,  which  is  deemed  tantamount  to 
actual  fraud,  full  evidence  of  fraud,  and  fraudulent 
in  themselves,  the  policy  of  the  law  making  the 
acts  illegal."  The  assignment  being  void  in  law 
only,  and  the  judgment  confessions  lawful,  it  follows 
that  the  latter  may  be  upheld  while  the  former  is 
annulled.  The  statute  of  13  Elizabeth,  chapter  V, 
has  been  reenacted  in  this  state,  (section  3059,  Hill's 
Code),  and,  while  the  effect  of  an  assignment  may 
be  within  the  letter  of  the  act,  it  is  not  within  the 
spirit  of  it,  provided  the  transaction  is  only  sucB 
as  results  from  turning  over  the  debtor's  property 
in  good  faith  to  be  applied  to  the  satisfaction  of  his 
debts:  Hoffman  v.  Mackall,  64  Am.  Dec.  637;  Bald- 
win v.    Peety   75   Am.   Dec.  806.     But   when   the    as- 


89    184 
I  33    329; 


184  Johnson  v.  Hibbard.  [  29  Or. 

signinent  is  fraudulently  made,  the  statute  applies 
and  renders  the  assignment  void:  Knight  v.  Fackcr, 
72  Am.  Dec.  388. 

3.  The  evidence  clearly  shows  that  the  assignee 
had  no  knowledge  or  notice  that  the  assignment  was 
void,  but,  being  a  mere  trustee  for  the  benefit  of  all 
the  creditors,  and  having  paid  no  consideration  for 
the  alleged  transfer,  his  lack  of  knowledge  or  want 
of  notice  will  not  render  him  an  innocent  purchaser, 
or  give  validity  to  the  instrument,  if  it  was  fraudu- 
lently executed:  Burrill  on  Assignments  (6th  ed.), 
482;  Bishop  on  Insolvent  Debtors  (3d  ed.),  268. 
It  follows  that  the  decree  of  the  circuit  court  must 
be  reversed,  and  one  here  entered  directing  the  re- 
ceiver to  deposit  the  proceeds  of  the  sale  of  the  at- 
tached property  with  the  clerk  of  said  court,  to  be 
applied  in  discharge  of  the  judgments  entered  in 
favor  of  the  plaintiffs  and  defendants  in  the  order 
of  the  priority  of  their  attachments. 

Reversed. 


Argued  January  30;  decided  March  23,  1896. 
JOHNSON   v.  HIBBARD. 

[44  Pac.  287.] 

?ales  —  Manufacture  From  Sample— Whhh  Title  Passes.— In  sales  of 
articles  to  be  manufactured  title  passes  when  the  articles  are  selected 
and  set  apart  to  the  purchaser,  provided  they  are  in  accordance 
with  the  contract;  if  they  do  not  comply  with  the  contract,  no  title 
will  pass  unless  there  is  an  acceptance. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 
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This  is  an  action  by  J.  Johnson  and  Company 
against  George  L.  Hibbard  to  recover  eight  hundred 
and  fifteen  dollars  for  goods  sold  and  delivered  at 
and  for  an  agreed  price.  The  defendant  denies  all 
the  allegations  of  the  complaint,  except  the  copart- 
nership of  plaintiffs,  and  that  certain  goods  were  de- 
livered. At  'the  trial,  the  plaintiffs  offered  testimony 
tending  to  show  that  the  defendant,  at  Portland, 
Oregon,  had  ordered  from  plaintiffs,  at  Rochester, 
New  York,  through  their  traveling  salesman,  certain 
boots  and  shoes,  to  be  manufactured  for  defendant, 
and  to  correspond  in  width,  size,  quality,  and  style 
with  samples  exhibited,  at  the  agreed  price  of  eight 
hundred  and  fifteen  dollars;  that  plaintiffs  shipped 
the  goods  so  ordered  in  two  lots,  on  December 
thirty-first,  eighteen  hundred  and  ninety,  and  March 
twenty-eighth,  eighteen  hundred  and  ninety-one, 
which  were  received  by  defendant  at  his  store  on 
January  thirtieth  and  April  twenty-first,  eighteen 
hundred  and  ninety-one,  he  paying  freight  and  cart- 
age; that  immediately  upon  the  arrival  of  the  first 
lot  defendant  opened  and  examined  the  goods,  and 
placed  them  on  his  shelves  for  sale,  and  kept  them 
there  for  two  or  three  months,  selling  from  them  as 
there  was  demand.  The  second  lot  was  never  ex- 
amined by  defendant,  although  the*  possession  re- 
mained with  him  at  the  time  of  the  trial.  Defendant 
offered  some  correspondence  between  himself  and 
plaintiffs.  The  first  was  a  letter  written  by  him 
March  twenty-second,  eighteen  hundred  and  ninety- 
one,  stating,  in  effect,  that  the  shoes  were  narrower 
than  those  he  had  ordered,  and  in  which  he  further 
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said:  "I  hold  them  here  subject  to  your  order.  You 
may  cancel  the  balance  of  my  order.  *  *  *  I 
will  try  to  sell  enough  of  them  to  pay  the  freight 
bill,  if  you  say  so."  On  March  thirtieth,  plaintiffs 
answered  that  the  second  shipment  had  started  be- 
fore the  receipt  of  defendant's  letter  of  the  twenty- 
second.  On  April  twenty-fifth,  defendant  again  wrote 
that  the  goods  did  not  fill  the  requirements  of  his 
order,  specifying  the  objections,  and  closed  by  say- 
ing: "I  will  try  to  use  the  French  kid,  if  agreeable 
to  you,  although  the  vamps  being  of  the  old  style, 
they  will  go  slow.  But  to  accept  the  others,  I  will 
not,  and  will  turn  them  over  to  whom  you  may 
designate  or  ship  them  back  to  you."  The  court 
instructed  the  jury,  among  other  things,  as  follows: 
"Now  the  question  here  is  whether  these  acts  that 
have  been  shown  here  amount  to  a  receipt  and  ac- 
ceptance of  these  goods,  or  whether  they  do  not.  I 
submit  the  question  to. you  along  with  the  evidence, 
these  letters,  etc.,  that  have  been  read,  whether  the 
defendant  within  a  reasonable  time  repudiated  this 
contract  of  sale  alleged  by  the  plaintiffs."  And 
again,  after  explaining  to  the  jury  the  right  of  the 
purchaser  to  disclaim  the  sale  and  reject  the  goods, 
he  said:  "I  submit  this  question  to  you,  whether, 
under  all  these  letters  that  are  written  by  the  par- 
ties, there  was  reasonable  diligence  in  disclaiming 
this  sale."  The  only  assignment  of  error  relied  upon 
here  for  reversal  is  touching  this  latter  clause  of  the 
court's  instruction,  to  which  the  defendant  objected. 
The  grounds  upon  which  the  objection  is  based  are, 
first,  there  was  no  testimony  offered  which  tended  to 
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show  an  acceptance  of  the  lot  of  goods  received 
April  twenty-second;  and,  second,  the  language  of  the 
court  implies  that  defendant  was,  liable  unless  ho 
could  show  an  affirmative  defense,  whereas  it  was 
incumbent  upon  plaintiffs  to  show  an  acceptance  by 
defendant.  There  was  a  verdict  and  judgment  for 
plaintiffs,  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  George  G.  Gammans. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Arthur  C.  Emmons. 

Opinion  by  Mr.  Justice  Wolverton. 

In  the  sale  of  articles  or  goods  to  be  manufac- 
tured it  is  clear  that  no  title  passes  to  any  specified 
articles  or  designated  lot  of-  goods  until  their  man- 
ufacture is  completed,  and  they,  by  the  understand- 
ing and  consent,  express  or  implied,  of  the  parties 
to  the  sale,  have  been  selected  or  designated,  and  set 
apart  to  the  purchaser.  The  contract  for  such  a 
sale,  like  a  contract  for  the  sale  of  goods  not  speci- 
fied, is  executory  in  its  nature,  and  it  does  not  be- 
come a  complete  bargain  and  sale  until  the  identical 
goods  to  which  the  contract  is  to  attach  are  speci- 
fied or  appropriated  to  its  purposes.  It  seems  the 
only  question  that  there  is  any  difficulty  in  deter- 
mining is  as  to  when  the  appropriation  takes  place. 
Where  a  simple  order  is  given  to  a  dealer  for  goods 
of   certain  quality  and   quantity,  there  is  an  implied 
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assent  that  the  dealer  shall  make  the  selection,  and 
the  exact  point  in  the  act  of  making  such  selection 
when  the  dealer  is  no  longer  at  liberty  to  change 
his  intention  may  be  designated  as  the  time  when 
the  title  vests  in  the  purchaser.  Mr.  Benjamin  says: 
"The  rule  on  the  subject  of  election  is  that  when, 
from  the  nature  of  an  agreement,  an  election  is  to 
be  made,  the  party  who  is  by  the  agreement  to  do 
the  first  act,  which,  from  its  nature,  cannot  be  done 
till  the  election  is  determined,  has  authority  to  make 
the  choice,  in  order  that  he  may  be  able  to  do  that 
first  act,  and  when  once  he  has  done  that  act,  the 
election  has  been  irrevocably  determined,  but  till 
then  he  may  change  his  mind":  Benjamin  on  Sales, 
§  359.  Applying  the  rule  to  the  case  at  bar  the 
title  would  pass  when  the  goods  were  manufactured 
and  delivered  to  the  common  carrier  consigned  to 
the  defendant,  if  made  as  ordered,  and  especially 
would  it  be  so  when  received  by  the  consignee: 
Merchant*?  National  Bank  v.  Bangs,  102  Mass.  295; 
Brewer  v.  Michigan  Salt  Association,  47  Mich.  526 
(11  N.  W.  370);  Martz  v.  Putnam,  117  Ind.  392,  400 
(20  N.  E.  270).  There  is  some  conflict  in  the  au- 
thorities as  to  whether  the  same  rule  applies  to  a 
sale  of  goods  to  be  manufactured  as  to  a  sale  of 
goods  not  specified,  but  it  is  believed  the  weight  of 
authority  is  in  favor  of  the  doctrine  that  it  is  alike 
applicable  to  the  one  case  as  to  the  other:  21  Am. 
and  Eng.  Ency.  of  Law,  494,  505.  But,  in  order  that 
the  title  may  pass  at  this  juncture  of  the  transac- 
tion, the  goods  must  conform  as  to  quantity  and 
quality    with    the    specifications    of    the    order.     See 
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Brigham  v.  Hibbard,  28  Or.  386  (43  Pac.  383).  If 
they  did  not  so  correspond,  then  an  acceptance  by 
the  purchaser  would  be  necessary  to  complete  the 
sale,  otherwise  not.  This  case  seems  to  have  been 
tried  in  the  court  below  upon  the  theory  that  the 
goods  did  not  fill  the  measure  of  the  order,  as  it 
would  appear  to  have  turned  upon  the  question  as 
to  whether  there  had  been  an  acceptance  by  the  de- 
fendant. He  does  not  question  the  plaintiff's  con- 
tention that  the  facts  show  an  unqualified  acceptance 
of  the  first  shipment,  but  claims  the  evidence  does 
not  warrant  a  finding  that  the  last  consignment  was 
so  accepted.  It  was  argued  that  the  court  should 
have  distinguished  between  the  two  consignments 
upon  the  question  of  acceptance,  but  no  such  in- 
struction was  asked  for,  and  no  error  can  therefore 
be  predicated  upon  the  court's  failure  in  that  re- 
spect. We  think  the  court  properly  instructed  the 
jury  touching  the  question  of  acceptance,  and  we 
cannot  see  that  the  limited  portion  of  the  instruc- 
tion excepted  to  does  in  any  manner  cast  the  bur- 
den of  proof  upon  the  defendant  to  show  nonaccept- 
ance,  which  is  the  burden  of  appellant's  contention. 
Finding  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed.  Affirmed. 
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CLARK  v.  BUNDY. 

[44  Pac.  282.] 

1.  Running  of  Statute  of  Limitations  against  Heir  Pending  Adminis- 

tration.—Codu,  \\  1120,  1192,  1193.— In  Oregon  real  estate  descends 
to  the  heir  at  once  on  the  death  of  the  ancestor  without  any  pro- 
bate proceedings,  and  the  heir  is  entitled  to  take  and  hold  posses- 
sion unless  the  administrator  takes  possession,  which  he  is  entitled 
to  do  under  section  1120,  Hill's  Code.  If  the  administrator  exer- 
cises his  right  and  takes  actual  possession,  the  running  of  the  stat- 
ute of  limitations  against  the  heir  is  suspended  during  such  posses- 
sion; but  the  mere  apj>ointment  of  the  administrator  does  not  affect 
the  operation  of  the  statute. 

2.  Trial  by  Court  —  Findings. — The  court  in  the  trial  of  an  action  nt 

law  without  the  intervention  of  a  jury  should  make  findings  of 
fact  upon  all  the  material  issues  made  by  the  pleadings  {Drainage 
District  v.  Grow,  20  Or.  535,  cited  and  approved);  as,  where  the  issue 
of  adverse  possession  is  raised,  instead  of  merely  finding  the  ulti- 
mate question  whether  adverse  possession  was  established,  the  court 
should  find  the  facts  proven  on  that  subject. 

3.  Adverse  Possession — Tacking  —  Variance. —  A  variance  between  the 

name  of  the  grantee  in  a  deed  executed  in  pursuance  of  a  decree  of 
court,  and  the  name  of  the  purchaser  as  given  in  the  decree,  does 
not  destroy  the  effect  of  the  deed  as  color  of  title,  which  will  en- 
able the  grantee  therein  to  tack  his  possession  to  that  of  the  parties 
whose  interests  are  sold  for  the  purpose  of  making  out  title  by  ad- 
verse possession. 

4.  Adverse  Possession  —  Tacking. — A  sale  by  a  referee  under  partition 

is  not  involuntary  so  as  to  prevent  the  purchaser  thereunder  from 
tacking  his  possession  to  that  of  the  parties  whose  interests  are  sold, 
for  the  purpose  of  making  out  a  title  by  adverse  possession,— espe- 
cially where  the  record  shows  that  there  was  no  resistance  at  any 
stage  of  the  proceedings. 

Appeal  from  Lane:  J.  C.  FullbRton,  Judge. 

This  is  an  action  by  Lemuel  A.  Clark  against 
H.  Bundy  and  others,  commenced  on  September 
eighteenth,  eighteen  hundred  and  ninety -three,  to  re- 
cover possession  of  the  undivided  one  half  of  certain 
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real  property  situate  in  Lane  County,  Oregon.  The 
defendants  by  their  answer  put  in  issue  the  material 
allegations  of  the  complaint,  allege  title  in  the  de- 
fendant H.  Bundy,  and  plead  the  statute  of  limita- 
tions. The  facts  which  gave  rise  to  the  litigation 
are  about  as  follows:  The  plaintiff  herein  and  W.  J. 
Clark  are  the  sons  of  Lemuel  A.  Clark,  sr.,  and 
Sarah  Clinkenbeard,  who  were  married  in  the  state 
of  Iowa,  but  were  divorced  November  eighteenth, 
eighteen  hundred  and  fifty-two.  Lemuel  A.  Clark, 
sr.,  under  the  assumed  name  of  Lemuel  Klark,  and 
while  yet  the  husband  of  Sarah  Clinkenbeard,  went 
through  the  forms  of  marriage  with  Martha  Hoff- 
man, at  Oregon  City,  Oregon,  with  whom  he  lived 
and  cohabited  until  his  death,  which  occurred  June 
twenty-seventh,  eighteen  hundred  and  eighty-three. 
There  were  born  to  Lemuel  A.  Clark,  sr.,  and  Mar- 
tha Hoffman  three  children  only,  Martha  Clark, 
afterwards  Mrs.  J.  W.  Estabrook,  Fannie  Clark,  mar- 
ried to  J.  E.  Watkins,  and  Lucy  Clark,  married  to 
R.  C.  George,  all  whom  were  born  prior  to  Novem- 
ber eighteenth,  eighteen  hundred  and  fifty-six.  At 
the  date  of  the  death  of  Lemuel  A.  Clark,  sr.,  he 
held  the  legal  title,  and,  together  with  Martha  Hoff- 
man, was  in  the  possession  of  the  lands  sued  for. 
Having  died  intestate,  James  Hoffman,  the  son  of 
Martha,  vfas  on  July  fifth,  eighteen  hundred  and 
eighty-three,  appointed  administrator  of  his  estate, 
and  continued  to  act  as  such  until  January  seventh, 
eighteen  hundred  and  eighty-four,  when  he  was  dis- 
charged. The  petition  for  appointment  represents 
the    children    of    Martha    Hoffman    by    Lemuel    A. 
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Clark  to  be  his  only  heirs,  and  the  inventory  con- 
tains a  schedule  of  the  real  property  the  subject  of 
this  action.  Trial  was  had  before  the  court  without 
the  intervention  of  a  jury,  and  its  findings  and 
judgment  being  for  plaintiff  defendants  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  ar- 
gument by  Messrs.  George  B.  Dorris  and  A.  C. 
Woodcock. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  E.  0.  Potter. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  question  of  the  most  vital  importance  in 
the  case  is,  when  did  the  statute  of  limitations  begin 
to  run  against  the  plaintiff?  He  contends  that  the 
appointment  of  an  administrator  suspends  the  run- 
ning of  the  statute  in  favor  of  the  true  heir  of  the 
deceased  until  the  real  property  is  surrendered  to 
him  by  order  of  the  court,  or  the  estate  is  settled 
and  the  administrator  discharged,  and  assigns  as  a 
reason  therefor  that  under  the  Code,  during  admin- 
istration, or  until  the  real  property  is  surrendered 
by  order  of  the  court,  no  action  for  possession  will 
lie  in  favor  of  the  heir,  either  as  against  the  admin- 
istrator or  a  stranger.  We  presume  that  if  such  ap- 
pointment cut  off  plaintiff's  right  of  action  it  would 
operate  as  a  prohibition,  and  the  pendency  of  the 
administration  should  not  be  considered  as  part  of 
the    statutory    time    for    bringing    the    action:    Bias- 
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kower  v.  Steel,  23  Or.  106  (31  Pac.  253).  So  that,  if 
the  reason  assigned  is  the  legitimate  result  of  legis- 
lative enactments,  it  is  tantamount  to  a  concession 
of  the  doctrine  contended  for.  Whether  this  is  so 
or  not  we  will  now  consider  and  determine.  Section 
1120,  Hill's  Code,  provides:  "The  executor  or  admin- 
istrator is  entitled  to  the  possession  and  control  of 
the  property  of  the  deceased,  both  real  and  personal, 
and  to  receive  the  rents  and  profits  thereof,  until 
the  administration  is  completed,  or  the  same  is  sur- 
rendered to  the  heirs  or  devisees  by  order  of  the 
court  or  judge  thereof  *  *  *.  During  the  time 
the  property  is  in  the  possession  or  control  of  the 
executor  or  administrator,  it  is  his  duty  to  keep  the 
same  in  repair,  and  p.^erve  it  from  loss  or  decay 
as  far  as  possible."  Section  1192  provides:  "The 
real  property  of  the  deceased  is  the  property  of 
those  to  whom  it  decends  by  law  or  is  devised  by 
will,  subject  to  the  possession  of  the  executor  or  ad- 
ministrator, and  to  be  applied  to  the  satisfaction  of 
claims  against  the  estate,  as  by  this  chapter  pro- 
vided; but  upon  the  settlement  of  the  estate,  and 
the  termination  of  the  administration  thereof,  so 
much  of  the  real  property  as  remains  unsold  or  un- 
appropriated is  discharged  from  such  possession  and 
liability  without  any  order  or  decree  therefor."  And 
section  1193:  "At  any  time  after  the  filing  of  the 
first  semi-annual  account,  any  heir,  devisee,  or  leg- 
atee may  apply  to  the  court,  by  petition,  for  an 
order  that  he  have  the  possession  and  rents  and 
profits  thereof  of  the  portion  of  the  real  property  to 
which    he   may   be    entitled,   and   that    payment    be 

29  Or.— 13. 
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made  to  him  of  his  legacy  or  distributive  share  of 
the  personal  property  of  such  estate,  as  the  case  may 
be."  These  are  all  the  statutes  the  interpretation 
whereof  is  required  for  a  solution  of  the  question 
iix  hand.  It  may  be  premised  that  at  common  law, 
unless  diverted  by  a  valid  will,  real  property  de- 
scended directly  to  the  heir,  and  his  right  of  entry 
became  perfect  at  the  death  of  the  ancestor.  With 
such  property  the  administrator  had  nothing  what- 
ever to  do,  nor  was  he  entitled  to  the  rents,  issues, 
and  profits  thereof.  So  that  whatever  rights  the  ad- 
ministrator has  in  this  state  to  the  possession,  or  to 
the  rents,  issues,  and  profits,  of  the  lands  of  the  de- 
ceased during  the  administration,  exists  wholly  by 
virtue  of  statutory  regulations:  Hanner  v.  Silver,  2 
Or.  336;  Jones  v.  Billstein,  28  Wis.  227.  This  court 
held  in  the  former  of  these  cases,  which  was  a  pro- 
ceeding for  the  partition  of  land,  that  under  the 
Code,  when  administration  is  completed,  the  real 
property  descends  or  goes  directly  to  the  heirs  at 
law,  without  any  order  or  decree  therefor.  Thus  far 
we  have  a  direct  interpretation  of  the  statutes  in 
view. 

In  King  v.  Boyd,  4  Or.  326,  which  was  a  suit  by 
an  administrator  to  set  aside  a  fraudulent  convey- 
ance of  the  intestate,  Bonham,  J.,  speaking  for  the 
court,  says:  "The  authority  of  an  executor  or  ad- 
ministrator over  the  real  estate  of  his  decedent 
being  in  derogation  of  the  common  law,  we  think 
is,  and  ought  to  be,  strictly  limited  to  his  rights 
and  powers  as  created  and  defined  by  statute. 
*     *     *     In  this  case     *     *     *     there  was  no   occa- 
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sion  or  necessity  for  the  sale  of  the  same,  or  any 
part  thereof,  to  pay  claims  against  the  estate.  In 
the  absence  of  any  showing  by  the  administrator 
that  there  was  some  necessity  for  their  interference 
with  the  lots  in  question  for  some  purpose  of  ad- 
ministration recognized  by  the  statute,  they  had 
nothing  to  do  with  the  same,  and  it  was  by  law  the 
absolute  property  of  the  heirs  of  William  M.  King, 
to  whom  it  descended."  Humphreys  v.  Taylor,  5  Or. 
260,  was  an  action  to  recover  possession  of  real 
property,  instituted  by  an  administrator,  and  it  was 
held  the  action  would  not  lie.  In  the  course  of  the 
opinion  Burnett,  J.,  says:  "The  right  of  possession 
of  the  property  of  the  deceased,  given  to  the  exec- 
utors and  administrators  by  section  1088  of  our 
Code,  (now  section  1120,  Hill's  Code,)  is  a  mere 
statute  power  given  them  only  for  the  benefit  of 
creditors,  and  properly  to  be  exercised  only  as  the 
exigencies  of  the  estate  might  require."  These  latter 
cases,  although  not  direct  adjudications  respecting 
the  statute  of  limitations  as  it  affects  real  property 
pending  administration,  have  a  material  bearing 
upon  the  statutory  regulations  under  consideration. 
In  Mitchell  v.  Campbell,  19  Or.  202,  (24  Pac.  455,) 
Thayer,  C.  J.,  says:  "Another  contention  of  the  ap- 
pellant's counsel  is  that  the  statute  does  not  begin 
to  run  in  such  a  case  until  •  the  administration  of 
the  estate  has  fully  terminated.  I  have  no  doubt 
but  that  the  statute  does  not  begin  to  run  while  the 
property  is  subject  to  the  possession  of  the  adminis- 
tration for  the  purpose  of  being  applied  to  the  sat- 
isfaction of  claims  against   the   estate,   as   such   pos- 
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session  is  not  inconsistent  with  the  title  of  the 
heir."  This  language  was  used  with  reference  to 
real  property  in  the  actual  possession  of  the  admin- 
istrator, when  it  was  claimed  the  statute  could  not 
run,  and  must  be  interpreted  in  the  light  of  this 
fact  as  well  as  others  surrounding  the  case.  These 
are  all  the  Oregon  cases  to  which  our  attention  has 
been  called  treating  in  any  manner  of  the  subject  in 
hand;  and,  not  being  decisive,  we  are  compelled  to 
look  elsewhere  for  more  direct  authority.  Michigan 
has  a  statute  very  similar  to  ours  in  all  material 
respects,  which  received  judicial  interpretation  in 
several  cases.  The  result  may  be  stated  briefly. 
The  statute  does  not  make  it  imperative  upon  the 
administrator  to  take  possession  of  the  real  property 
of  the  deceased,  but  he  has  a  right  to  the  posses- 
sion of  such  property,  and  to  the  rents,  issues,  and 
profits  thereof  for  the  purpose  of  enabling  him  to 
settle  the  estate;  and  whether  he  shall  exercise  the 
right  in  either  case,  or  in  one  and  not  the  other,  is 
largely  if  not  entirely  discretionary  with  him.  If 
the  personal  property  was  amply  sufficient  for  pay- 
ment of  the  debts  and  expenses  of  the  administra- 
tion, there  would  seem  to  be  no  necessity  for  the 
exercise  of  such  right  by  him,  otherwise  it  would 
be  his  duty  to  take  and  maintain  possession  as  a 
means  of  speeding  such  settlement.  Until  the  per- 
sonal representative  has  asserted  such  statutory  priv- 
ilege, the  heir  has  the  right  to  take  possession  or 
maintain  ejectment  therefor  against  all  other  per- 
sons whomsoever;  and  not  only  this,  he  may  enjoy 
the    rents,   issues,   and   profits    also.     See   Marvin   v. 
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Schilling,  12  Mich.  360;  Howard  v.  Patrick,  38  Mich. 
802;  Chapman  v.  Craig,  37  Mich.  371;  Kline  v.  Moul- 
ton,  11  Mich.  381;  Campau  v.  Campau,  19  Mich. 
116;  Warren  v.  Tobey,  32  Mich.  45.  In  Streeter  v. 
Paton,  7  Mich.  349,  the  earliest  case  upon  the  ques- 
tion, some  stress  was  laid  upon  the  word  "may," 
used  in  connection  with  the  receipt  of  rents  and 
profits,  as  showing  the  discretionary  power  of  the 
personal  representative,  but  the  later  cases  cannot 
be  so  distinguished. 

Wisconsin  seems  to  have  copied  from  the  Michi- 
gan statute  upon  this  subject,  and  in  construing  it 
her  supreme  court  has  reached  practically  the  same 
conclusion.  In  Jones  v.  Bilhtein,  28  Wis.  228,  Lyon, 
J.,  speaking  for  the  court,  says:  "As  we  understand 
this  statute,  it  gives  the  personal  representative  the 
power  to  reduce  the  real  estate  to  his  actual  posses- 
sion, should  he  think  proper,  or  should  the  probate 
court  direct  him  so  to  do;  but  it  does  not  impera- 
tively require  him  to  take  possession  thereof,  and 
until  he  does  so  the  common  law  right  of  the  heir 
to  the  possession  remains  unimpaired."  And  in 
Marsh  v.  Board  of  Supervisors,  38  Wis.  253,  the 
same  judge  says:  "Until  that  right  is  asserted  and 
possession  taken,  the  heirs  may  maintain  ejectment 
for  the  land."  See  also  Barker  v.  Barker,  14  Wis. 
162;  Filbey  v.  Carrier,  45  Wis.  471;  Flood  v.  Pilgrim, 
32  Wis.  378.  In  Minnesota  the  judicial  interpreta- 
tion is  the  same.  In  Noon  v.  Finnegan,  29  Minn. 
414,  (13  N.  W.  197,)  Mitchell,  J.,  says:  "We  adopted 
this  statute  from  Wisconsin,  which  had  previously 
obtained    it   from   Michigan,"  and,    after   stating  the 
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result  of  the  decisions  of  those  states,  and  citing  au- 
thorities, continues:  "The  principle  running  through 
all  these  cases  is  that  the  title  to  real  estate  vests, 
notwithstanding  this  statute,  in  the  heir  at  the  death 
of  the  ancestor;  that  he  has  the  right  to  the  posses- 
sion, as  before,  subject  only  to  the  right  of  the  per- 
sonal representative,  if  he  sees  fit  to  assert  it;  that 
the  personal  representative  has  no  title  to  or  inter- 
est in  the  real  estate,  save  only  the  privilege  to 
claim  the  possession  during  administration;  and 
that,  until  he  asserts  this  right,  the  rights  of  the 
heirs  or  devisees  are  unaffected  by  the  statute."  See 
also  Miller  v.  Hoberg,  22  Minn.  249;  Paine  v.  St. 
Paul  Railway  Company,  14  Minn.  65.  Other  states 
have  similar  statutes,  and  the  judicial  interpretation 
has  been  the  same.  See  Gossage  v.  Crown  Point 
Mining  Company,  14  Nev.  153;  McKee  v.  Howe,  17 
Colo.  538  (31  Pac.  115),  and  Territory  v.  Bramble,  2 
Dak.  189  (5  N.  W.  945).  In  the  latter  case  it  is 
said:  "Our  statute  was  taken  from  Wisconsin, 
whence  it  was  taken  from  Michigan,  and  was  after- 
wards enacted  in  Nebraska  and  Oregon."  In  Cali- 
fornia the  administrator,  contrary  to  the  doctrine 
maintained  in  Humphreys  v.  Taylor,  5  Or.  260,  can, 
under  the  statute  of  that  state,  maintain  ejectment 
for  the  real  property  of  the  deceased,  and  it  is  so 
declared  in  Washington  under  a  similar  statute: 
Meeks  v.  Hahn,  20  Cal.  620,  and  Balch  v.  Smith,  4 
Wash.  497  (30  Pac.  648).  But  those  cases  can  have 
no  bearing  here. 

So   that,   applying    the   interpretation    of    statutes 
elsewhere  similar  to  our  own  touching  the  adminis- 
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tration  of  the  estates  of  deceased  persons,  we  con- 
clude, as  King  v.  Boyd,  4  Or.  326,  and  Humphreys  v. 
Taylor,  5  Or.  260,  would  seem  to  indicate,  that  this 
statute  does  not  affect  the  descent  of  real  property 
to  the  heir,  except  to  burden  it  with  the  debts  of 
the  ancestor  if  any  exist;  that  the  administrator  has 
the  undoubted  right  to  take  and  enter  into  posses- 
sion and  exercise  control  over  it,  or  to  receive  the 
rents,  issues,  and  profits  for  the  purpose  of  adminis- 
tering upon  the  decedent's  estate,  if  he  sees  fit,  in 
the  exercise  of  the  duties  appertaining  to  his  trust, 
but  it  is  not  imperative  that  he  should  do  so;  and 
that,  unless  the  exigencies  of  the  case  demand  it, 
he  need  not  disturb  nor  molest  the  heir  in  his  pos- 
session, and  may  only  exercise  control  over  the 
personal  property  which  legitimately  goes  to  the 
personal  representatives,  thence  to  the  heir,  if  not 
otherwise  applied  in  due  course  of  administration. 
Beyond  the  intimation  of  our  own  cases,  it  is  di- 
rectly decided  elsewhere,  as  we  have  seen,  that  un- 
less the  administrator  asserts  the  right  to  and 
obtains  possession  or  control  of  the  real  property 
of  the  decedent,  the  heir  may  maintain  ejectment 
therefor,  as  against  strangers  and  all  other  persons 
whomsoever.  Coming  now  to  the  case  in  hand,  the 
plaintiff  had  his  right  of  action  throughout  the 
whole  course  of  administration,  provided  the  admin- 
istrator did  not  claim  and  acquire  possession  of  the 
premises  in  dispute  while  acting  in  that  capacity; 
otherwise  the  action  would  not  lie,  and  the  statute 
of  limitations  would  have  been  suspended  during 
such  possession.    The  question  is  one  of  fact  whether 
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the  administrator  actually  took  possession,  and,  if  he 
did,  then  for  what  length  of  time  he  retained  it,  so 
as  to  prevent  plaintiff  from  suing.  The  court  below 
was  of  the  opinion  that  the  mere  fact  that  the  es- 
tate was  in  course  of  administration  suspended  the 
statute,  and  its  conclusion  of  law  was  the  logical 
outgrowth  of  such  holding;  in  this  it  was  in  error. 

2.  Where  trial  is  had  of  an  action  at  law  by 
the  court  without  the  intervention  of  a  jury,  the 
court  should  make  findings  of  fact  upon  all  the  ma- 
terial issues  made  by  the  pleadings:  Drainage  Dis- 
trict v.  Crow,  20  Or.  535  (26  Pac.  845).  One  of  the 
issues  made  by  the  pleadings  was  that  of  adverse 
possession  by  one  of  the  defendants.  Upon  this 
issue  the  court  below,  although  requested  by  defend- 
ants so  to  do,  made  no  finding  of  fact,  so  that  we 
are  unable  to  determine  whether  they  have  sustained 
their  contention  or  not.  There  is  a  general  finding 
contained  in  the  record  that  Martha  Hoffman  re- 
mained upon  the  premises  until  November  twenty- 
sixth,  eighteen  hundred  and  eighty-three,  when  they 
were  rented  to  Dickenson,  who  took  and  held  pos- 
session until  October  fifteenth,  eighteen  hundred  and 
eighty -seven,  etc.,  but  this  does  not  meet  the  objec- 
tion; it  should  show  whether  or  not  such  occupancy 
was  actual,  open,  notorious,  exclusive,  continuous,  and 
under  claim  of  title.  It  is  only  from  such  a  finding 
of  "fact  that  the  court  can  conclude  as  a  question 
of  law  whether  the  defense  has  been  maintained, 
and  the  failure  in  that  respect  was  error  prejudicial 
to  the  defendants. 
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3.  During  the  course  of  the  trial  a  deed  pur- 
porting to  have  been  executed  by  W.  T.  Peet,  a  ref- 
eree appointed  by  the  Circuit  Court  of  the  State  of 
Oregon  for  Lane  County,  in  a  suit  therein  pending 
wherein  Fannnie  B.  Watkins,  nee  Clark,  and  J.  E. 
Watkins,  her  husband,  were  plaintiffs,  and  Martha  ' 
Estabrook,  nee  Clark,  and  J.  W.  Estabrook,  her 
husband,  and  Lucy  George,  nfe  Clark,  and  R.  C. 
George,  her  husband,  were  defendants,  to  partition 
the  premises  in  question  between  the  parties  thereto, 
and  purporting  to  convey  said  premises  to  H.  Bundy, 
was  offered  in  evidence  for  the  purpose  of  tacking 
his  possession  to  that  of  the  Clarks.  To  destroy  the 
effect  of  the  deed  as  a  conveyance  of  title  or  posses- 
sion, plaintiff  in  rebuttal  offered  the  referee's  report 
of  sale  and  the  decree  of  the  court  confirming  the 
same,  whereby  it  appears  that  the  premises  were 
sold  to  N.  Bundy,  and  the  deed  was  ordered  to  be 
made  and  delivered  to  N.  Bundy  instead  of  H.  Bundy. 
It  is  now  contended  for  this  record  that  it  fails  to 
disclose  any  privity  of  contract  or  estate  between 
the  Clarks  and  H.  Bundy,  as  the  judgment  of  the 
court  does  not  authorize  the  deed,  and  hence  that 
the  continuity  was  broken,  even  if  possession  by  the 
Clarks  was  adverse.  To  this  we  cannot  give  our 
assent.  The  deed  offered  was  at  least  sufficient  to 
give  color  of  title,  as  it  purports  to  convey  the  title  of 
the  Clarks  to  the  premises  in  question  to  H.  Bundy. 
Furthermore,  there  is  evidence  in  the  record  tending 
to  show  that  the  Clarks,  in  pursuance  of  the  deed, 
surrendered  the  possession  to  H.  Bundy,  and  that 
he  went  in  under  them.     If  these  facts  stand  proven, 
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there  was  sufficient  established  to  transfer  the  pos- 
sessory rights  of  the  Clarks  to  H.  Bundy,  and  this 
is  all  that  is  necessary  to  propagate  continuity,  and 
to  keep  the  statute  of  limitation  running:  Vance  v. 
Wood,  22  Or.  77  (29  Pac.  73). 

4.  Some  reference  has  been  made  to  authorities 
holding  that  the  necessary  privity  is  wanting  where 
the  sale  is  involuntary,  as  by  sheriff  upon  execution; 
but  a  sale  by  a  referee  under  partition  proceedings 
cannot  be  considered  involuntary,  especially  where, 
as  in  this  case,  the  record  shows  that  there  was  no 
resistance  by  any  of  the  parties  at  any  stage  of  the 
proceedings.  We  do  not  wish  to  be  understood  as 
deciding  the  question  of  the  technical  sufficiency  of 
the  deed  on  the  face  of  the  record  to  pass  title  ab- 
solute as  between  the  Clarks  and  H.  Bundy,  regard- 
less of  the  statute  of  limitations,  as  it  is  a  question 
foreign  to  our  present  inquiry. 

In  this  connection  we  may  say  our  attention  has 
been  called  to  section  1126  of  the  statute,  as  having 
some  bearing  upon  the  question  of  adverse  posses- 
sion as  it  pertains  to  this  case.  The  section  al- 
luded to  entitles  the  widow  to  remain  in  possession 
of  the  homestead  until  administration  of  the  estate 
has  been  granted,  and  the  inventory  filed.  The 
question  whether  Martha  Hoffman  actually  occupied 
the  premises  under  the  belief  that  she  was  exercis- 
ing the  statutory  privilege  accorded  a  widow,  or  ad- 
versely under  claim  of  title,  is  also  one  of  fact  to  be 
determined  by  the  jury,  or  the  court  exercising  the 
functions  of  that  body. 
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The  technical  objection,  possibly  well  taken,  to  the 
wording  of  the  answer  setting  up  the  statute  of  lim- 
itations, made  here  for  the  first  time  need  not  be 
passed  upon  now,  as  the  case  must  go  back  for  fur- 
ther action  by  the  trial  court.  The  conclusions 
herein  reached  lead  to  a  reversal  of  the  judgment. 
The  cause  will  be  remanded,  and  a  new  trial  had, 
and  it  is  so  ordered.  Reversed. 


Argued  February  3;  decided  March  16,  1896. 
MEYER  v.  BROOKS. 

[44  Pac.  281.] 

1.  Attachment  as  Affected  by  Amended  Complaint. —  The  validity  of 

an  attachment  is  not  affected  by  the  filing  of  an  amended  com- 
plaint, which  does  not  change  the  cause  of  action:  Suksdorff  v.  Big- 
ham,  13  Or.  369,  approved  and  followed. 

2.  Presumption— Dischaboe  of  Attachment.— Upon  a  motion   to   set 

aside  an  attachment  upon  the  ground  that  the  action  in  which  the 
judgment  forming  the  basis  of  the  action  was  rendered  was  for  the 
'  foreclosure  of  a  mortgage  upon  real  property,  and  because  it  does 
not  appear  that  the  mortgage  security  has  been  exhausted,  it  will 
be  presumed  that  a  payment  alleged  in  the  complaint  to  have  been 
made  on  the  judgment  was  from  the  proceeds  of  the  mortgaged 
premises,  where  the  affidavit  for  the  writ  states  that  the  judgment 
sued  on  is  not  secured  by  any  mortgage,  lien,  or  pledge,  and  the 
complaint,  while  not  averring  that  the  mortgage  security  has  been 
exhausted,  does  not  deny  it. 

3.  Foreign  Judgment  as  a  Cause  of  Action  —  Attachment. —  A  provis- 

ion in  a  foreign  decree  of  foreclosure,  that  the  plaintiff  may  have 
execution  for  the  deficiency  arising  from  the  sale  of  the  mortgaged 
property,  if  such  proceeds  are  insufficient  to  pay  the  amount  of  the 
judgment,  does  not  affect  it  as  a  money  judgment  which  will  sup- 
*  port  an  attachment  action  in  another  state  for  the  amouut  of  the 
deficiency. 

4.  Foreign  Judgment — Contract — Attachment. —  An  action  on  a  for- 

eign judgment  is  an  action  on  "contract,  express  or  implied,  for 
the  direct  payment  of  money,"  within  the  meaning  of  section  144 
of  Hill's  Code,  authorizing  attachments  in  such  cases. 
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5.  Special  Appearance — Personal  Judgment. — A  special  appearance 
for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court,  and  of 
moving  to  quash  an  attachment,  does  not  constitute  a  general  ap- 
pearance authorizing  a  personal  judgment  against  a  defendant:  Bel- 
knap v.  Charlton,  25  Or.  41,  approved  and  followed. 

Appeal  from  Klamath:  W.  C.  Hale,  Judge. 

This  is  an  action  by  George  Von  L.  Meyer  against 
Quincy  A.  Brooks  and  others  on  a  judgment  re- 
covered by  the  plaintiff  against  the  defendants  in 
the  State  of  Washington.  The  original  complaint 
was  filed  on  the  twenty-first  day  of  July,  eighteen 
hundred  and  ninety-four,  and  alleged,  in  substance, 
that  on  the  twenty-ninth  of  the  previous  April  the 
plaintiff  commenced  an  action  in  the  Superior  Court 
of  the  State  of  Washington  against  the  defendants 
to  recover  a  certain  sum  of  money,  by  filing  a  com- 
plaint and  issuing  a  summons  thereon;  that  such 
proceedings  were  thereafter  had  in  the  action  that 
on  May  twenty-ninth  a  judgment  for  the  sum  of 
eleven  thousand  and  eighty-six  dollars  was  duly  ren- 
dered in  favor  of  the  plaintiff  and  against  the  de- 
fendants, and  that  no  part  thereof  has  been  paid, 
except  the  sum  of  five  thousand  five  hundred  and 
forty-three  dollars.  Upon  the  filing  of  the  complaint 
an  affidavit  and  undertaking  for  attachment  in  due 
form  were  filed,  and  a  writ  duly  and  regularly  is- 
sued, upon  which  certain  real  property  of  defendant 
in  this  state  was  attached.  Subsequently,  on  the 
twenty-seventh  of  the  same  month,  the  plaintiff  filed 
an  amended  complaint,  which  set  out  more  in  detail 
the  nature  and  character  of  the  action  in  which  the 
judgment   was    rendered,    and    a   copy    of    the    judg- 
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ment,  but  introduced  no  new  cause  of  action,  or 
embraced  any  other  claim  than  that  contained  in 
the  original  complaint.  Thereafter,  in  pursuance  of 
an  order  to  that  effect,  service  of  summons  was 
made  by  publication  upon  the  defendants,  who  are 
nonresidents  of  this  state,  and  a  copy  of  the  amended 
complaint  and  summons  forwarded  to  them  as  re- 
quired by  the  order.  Within  the  time  required  to 
answer  the  defendants  appeared  specially  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the  court, 
and  moved  to  quash  and  set  aside  the  attachment 
on  the  ground — first,  that  the  complaint  upon  which 
it  is  based  was  superseded  and  set  aside  by  the 
amended  complaint;  second,  that  the  action  is  not 
upon  "a  contract,  express  or  implied,  for  the  direct 
payment  of  money"  within  the  meaning  of  the  at- 
tachment laws  of  this  state;  third,  that  it  appears 
from  the  complaint  the  action  in  the  State  of  Wash- 
ington in  which  the  judgment  forming  the  basis  of 
this  action  was  rendered  was  for  the  foreclosure  of  a 
mortgage  upon  real  property,  and  it  does  not  appear 
that  the  mortgage  security  has  been  exhausted;  and, 
fourth,  that  no  judgment  was  ever  rendered  by  the 
Superior  Court  of  the  State  of  Washington  in  favor 
of  plaintiff  and  against  the  defendants.  This  motion 
was  overruled,  and  the  court,  deeming  the  appear- 
ance of  the  defendants  to  be  in  effect  a  general  ap- 
pearance, rendered  a  personal  judgment  against 
them  for  the  amount  demanded  in  the  complaint, 
and  ordered  the  attached  property  sold  to  satisfy  the 
same,   and  from  said   judgment  this  appeal  is  taken. 

Modified. 
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For  appellants  there  was  a  brief  signed  by  Messrs. 
Carey,  Mleman,  Mays  and  Webster,  and  Hammond  and 
Vawter,  with  oral  arguments  by  Messrs.  Lionel  R. 
Webster  and  A.  S.  Hammond. 

For  respondent  there  was  a  brief  signed  by  Messrs. 
Charles  A.  Cogswell  and  Carroll  and  Rhode,  with  an 
oral  argument  by  Mr.   Cogswell. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  first,  third  and  fourth  grounds  of  the 
motion  require  but  little  notice.  The  amended  com- 
plaint does  not  change  the  cause  of  action  stated 
in  the  original,  and  therefore  does  not  operate  to 
discharge  or  affect  the  attachment:  Suksdorff  v.  Big- 
ham,  13  Or.  369  (12  Pac.  818). 

2.  And,  while  the  amended  complaint  does  not 
aver  that  the  mortgage  security  has  been  exhausted, 
it  does  not  negative  that  fact.  Besides,  the  affidavit 
for  the  writ  of  attachment  states  that  the  judgment 
sued  on  was  not  secured  by  any  mortgage,  lien,  or 
pledge  upon  real  or  personal  property.  For  the 
purpose  of  the  question  here  presented  it  must  be 
assumed,  therefore,  that  the  payment  alleged  to  have 
been  made  upon  the  judgment  was  from  the  pro- 
ceeds  of   the   mortgaged  premises. 

3.  The  contention  that  no  money  judgment  was 
ever  rendered  against  the  defendants  by  the  Superior 
Court  of  the  State  of  Washington  is  contradicted  by 
the  terms  of  the  judgment  set  out  in  the  complaint, 
in    which    it    was    ordered    and    adjudged    that    the 
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plaintiff  "do  have  and  recover  of  and  from  the  de- 
fendants Quincy  A.  Brooks  and  Lizzie  Brooks,  and 
each  of  them,  the  sum  of  eleven  thousand  and 
eighty-six  dollars,  with  interest  from  date,  together 
with  his  costs  and  disbursements  in  this  action  in- 
curred." The  provision  that  if  the  money  arising 
from  the  sale  of  the  mortgaged  premises  should  be 
insufficient  to  pay  the  amount  of  the  judgment,  the 
sheriff  should  specify  the  amount  of  such  deficiency 
and  balance  due  plaintiff  in  his  return  of  sale,  and 
that  "on  the  coming  in  and  filing  of  said  return 
the  plaintiff  may  have  execution  therefor,"  at  most 
only  postponed  plaintiff's  right  to  a  general  execu- 
tion on  his  judgment  until  after  the  proceeds  of  the 
mortgaged  property  have  been  exhausted. 

4.  This  brings  us  to  the  important  question  in 
this  case,  and  that  is  whether  an  action  on  a  for- 
eign judgment  is  an  action  on  "a  contract,  express 
or  implied,  for  the  direct  payment  of  money,"  within 
the  meaning  of  the  attachment  laws  of  this  state. 
That  a  judgment  is  a  contract  has  been  affirmed 
and  denied  with  equal  confidence.  See  1  Freeman 
on  Judgments,  §  4;  Black  on  Judgments,  §  7,  et  seq. 
But  whether,  strictly  speaking,  it  is  to  be  regarded 
as  a  contract  or  not,  is  immaterial  to  this  inquiry, 
because  judgments  are  properly  classified  as  con- 
tracts with  reference  to  actions  and  remedies  upon 
them:  Childs  v.  Harris  Manufacturing  Company,  68 
Wis.  233  (32  N.  W.  43);  Taylor  v.  Root,  4  Keyes, 
335;  Stuart  v.  Lander,  16  Cal.  372  (76  Am.  Dec.  538). 
And  under  statutes  like  the  attachment  law  of  this 
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state,  which  is  evidently  designed  to  distinguish  be- 
tween actions  ex  contractu  and  actions  ex  delicto,  a 
plaintiff  in  an  action  on  a  judgment  is  entitled  to 
such  remedies  as  crd  authorized  in  actions  on  con- 
tracts. Thus,  in  Gutta-Percha  Manufacturing  Com- 
pany v.  Mayor,  108  N.  Y.  276,  (2  Am.  St.  Rep.  412, 
15  N.  E.  402,)  it  was  held  that  an  action  upon  a 
money  judgment,  whether  rendered  for  a  tort  or 
upon  a  contract,  is  an  action  to  recover  money  as 
damages  for  breach  of  "a  contract,  express  or  im- 
plied," within  the  meaning  of  the  attachment  laws 
of  that  state.  In  that  case,  Earl,  J.,  speaking  for 
the  court,  says:  "  Two  kinds  of  contracts  are  con- 
templated by  section  635;  express  contracts,  which 
are  such  as  are  voluntarily  made  by  the  parties 
thereto,  and  implied  contracts,  which,  though  not 
expressly  made  by  the  parties,  are  made  by  the  law 
when  it,  enforcing  a  sound  morality  and  a  wise 
public  policy,  acting  upon  principles  of  equity  and 
justice,  imposes  upon  a  party  an  obligation  to  pay  a 
debt  or  discharge  a  duty.  After  the  recovery  of 
this  judgment,  whether  it  was  recovered  for  a  tort 
or  upon  contract,  the  recovery  became  a  debt  which 
the  defendant  was  under  obligation  to  pay,  and  the 
law  implied  a  promise  or  contract  on  his  part  to 
pay  it.  The  previous  cause  of  action,  whatever  it 
was,  became  merged  in  the  judgment.  This  is  not, 
therefore,  an  action  ex  delicto,  but  ex  contractu;  and 
the  plaintiff  was  entitled  to  such  remedies  only  as 
are  authorized  in  actions  upon  contracts."  The 
same  ruling  was  had  in  First  National  Bank  v.  Van 
Vooris,    62    N.   W.    378,    by    the    supreme    court    of 
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South  Dakota,  under  a  similar  statute.  The  mani- 
fest design  and  purpose  of  the  attachment  law  was 
to  confine  the  remedy  by  attachment  to  actions  aris- 
ing on  contract,  as  distinguished  from  actions  in 
tort;  and,  while  judgments  are  not  for  all  purposes 
to  be  treated  as  contracts,  there  is  no  authority  to 
the  effect  that  they  are  never  to  be  so  treated.  All 
the  authorities  recognize  the  implied  legal  obligation 
of  every  judgment  debtor  to  pay  the  judgment,  and, 
as  to  remedies  for  their  enforcement,  judgments 
may  be  deemed  and  are  regarded  as  contracts,  and 
within  the  'terms  of  the  statute  giving  the  remedy 
by  attachment  "in  an  action  upon  a  contract,  ex- 
press or  implied.,,  We  find  nothing  in  the  letter  or 
policy  of  the  statute  which  requires  us  to  hold  that 
an  attachment  may  not  issue  in  an  action  on  a 
judgment  under  our  statute,  and  no  authority  sus- 
taining defendants'  contention.  We  think,  therefore, 
the  motion  was  properly  overruled. 

5.  But  the  court  was  in  error  in  rendering  a 
personal  judgment  against  the  defendants.  Their 
appearance  was  for  a  special  purpose,  and  did  not 
confer  jurisdiction  of  the  person  so  as  to  authorize 
the  court  to  proceed  to  judgment  against  them: 
Belknap  v.  Charlton,  25  Or.  41  (34  Pac.  758).  The 
judgment  of  the  court  below,  so  far  as  it  rendered  a 
personal  judgment  against  the  defendants,  is  there- 
fore reversed,  and  in  all  other  respects  is  affirmed, 
neither  party  to  recover  costs  on  this  appeal. 

Modified. 

29  Ob.— 14. 
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*»  fits  FOSTER  v.  HENDERSON. 

S    SSl  [45  Pac.  898.] 

I  29  210 
f5  __S2(  1.  Amending  Pleadings  at  Trial — Discretion  op  Court. — It  must  be 
considered  settled  in  this  state  that  it  is  discretionary  with  the  trial 
court  to  permit  or  refuse  amendments  to  pleadings  where  the  issues 
are  not  changed,  unless  it  appears  that  the  appellant  has  been  ma- 
terially injured:  Baldock  v.  Atwood,  21  Or.  79,  and  Garrison  v.  Good- 
ale,  23  Or.  307,  approved  and  followed. 

2.  Amendment  of  4nswkb- — Where,  in  an  action   to  recover  for  services 

rendered,  defendant  pleads  payment,  it  is  not  error  to  allow  an 
amendment  at  the  trial  setting  up  a  counterclaim  for  an  overpay- 
ment. 

3.  Objections  to  Depositions. —  Objections  to  the  admission  in  evidence 

of  depositions  on  grounds  going  only  to  the  time  or  manner  of  tak- 
ing the  same  must  be  presented  by  motion  to  suppress — objections 
of  that  kind  will  not  be  entertained  at  the  trial:  Sugar  Pine  Lumber 
Company  v.  Garrett,  28  Or.  168,  approved  and  followed. 

4.  Construction  of  Contract. — A  contract  of  employment,  terminable  at 

the  option  of  either  party  on  notice,  provided  that  the  employs 
should  give  his  "entire  time  and  ability"  to  his  employer,  for 
which  he  was  to  receive  two  hundred  dollars  per  month  "during 
the  year,  except  the  portion  of  said  time  that,  through  illness  or 
any  other  cause,  is  not  devoted  to"  the  employer's  interests,  although, 
if  he  sold  a  certain  amount  of  goods  for  the  employer  during  the 
year,  there  was  to  be  no  reduction.  Held,  that  where  the  employer 
terminated  the  contract  during  the  year,  before  the  employ*  had 
sold  the  required  amount  of  goods,  the  employ*  could  not  claim 
compensation  for  time  lost  through  sickness. 

From  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  at  law  by  J.  M.  Foster  against 
C.  M.  Henderson  and  Company  to  recover  money. 
The  complaint  contains  five  counts  or  separate  causes 
of  action.  In  the  first  it  is  alleged  that  on  or  about 
the  twenty-first  day  of  February,  eighteen  hundred 
and  ninety-three,  the  plaintiff  was  employed  by  the 
defendant   as   a    commercial   traveler   for  the  period 
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of  one  year,  at  the  agreed  compensation  of  two 
hundred  dollars  per  month  and  traveling  expenses; 
that  he  continued  in  such  employment  until  the 
twenty-eighth  of  October,  eighteen  hundred  and 
ninety-three,  when  the  contract  of  hiring  was  ter- 
minated by  the  defendant  in  the  manner  provided 
therein;  that  for  such  services  and  traveling  ex- 
penses the  defendant  became  and  was  indebted  to 
him  in  the  sum  of  two  thousand  seven  hundred  and 
forty-six  dollars  and  Seventy-four  cents,  no  part  of 
which  has  been  paid  except  the  sum  of  two  thou- 
sand four  hundred  and  ninety-one  dollars  and  eighty- 
five  cents,  leaving  a  balance  of  two  hundred  and 
fifty-four  dollars  and  eighty-nine  cents.  For  the  sec- 
ond cause  of  action  it  is  alleged  that  on  or  about  Oc- 
tober first,  eighteen  hundred  and  eighty-six,  he  was 
employed  by  the  defendant  as  a  commercial  traveler, 
and  was  to  receive  for  his  services  six  per  cent,  on 
all  bona  fide  sales  made  by  him  while  in  such  em- 
ployment; that  between  the  first  day  of  December, 
eighteen  hundred  and  ninety-two,  and  the  twenty- 
first  of  February,  eighteen  hundred  and  ninety-three, 
he  sold  for  the  defendant  goods  amounting  in  the 
aggregate  to  twenty-six  thousand  six  hundred  and 
sixty-two  dollars  and  sixty  cents;  that  his  commis- 
sion thereon  was  one  thousand  five  hundred  and 
ninety-nine  dollars  and  seventy-five  cents,  no  part  of 
which  has  been  paid  except  the  sum  of  one  thou- 
sand two  hundred  and  eleven  dollars  and  sixty-eight 
cents,  leaving  a  balance  due  him  of  three  hundred 
and  eighty-eight  dollars  and  seven  cents.  The  other 
causes    of    action   are   not   material   to  any  question 
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presented  on  this  appeal.  The  answer  of  the  de- 
fendant, after  specifically  denying  the  material  alle- 
gations of  the  complaint,  sets  out  a  copy  of  the  con- 
tract referred  to  in  the  first  cause  of  action,  the 
part  thereof  material  to  this  case  being  as  follows: 
"J.  M.  Foster  hereby  agrees  to  devote  his  entire 
time  and  ability  for  one  year  from  the  twentieth 
day  of  February,  eighteen  hundred  and  ninety-three, 
to  the  twentieth  day  of  February,  eighteen  hundred 
and  ninety-four,  to  the  interests  of  C.  M.  Henderson 
and  Company,  under  their  direction,  as  a  salesman, 
in  consideration  of  the  compensation  hereinafter 
named.  Said  C.  M.  Henderson  and  Company  hereby 
agree  to  pay  him  two  hundred  dollars  per  month 
during  said  year,  except  the  portion  of  said  time 
that,  through  illness  or  any  other  cause,  is  not  de- 
voted to  their  interests,  although,  if  he  sells  seventy 
thousand  dollars'  worth  of  leather  goods  for  them 
during  said  time,  then  there  is  to  be  no  reduction 
from  said  salary  for  loss  of  time.  *  *  *  This 
agreement  may  be  canceled  by  either  party  at  any 
time  by  giving  fifteen  days'  notice."  And  for  a 
further  defense  it  is  alleged  that  the  contract  was 
canceled  and  terminated  on  October  first,  eighteen 
hundred  and  ninety-three,  in  the  manner  provided 
therein,  and  that  plaintiff  had  been  paid  in  full  the 
sums  due  him  thereunder  prior  to  the  commence- 
ment of  this  action.  As  a  defense  to  the  second 
cause  of  action,  the  answer  sets  out  the  defendant's 
version  of  the  contract  of  October  first,  eighteen 
hundred  and  eighty-six,  the  amount  of  sales  made 
by  the    plaintiff   thereunder,   his    compensation,  and 
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alleges  that  the  same  had  been  fully  paid  prior  to 
the  commencement  of  this  action.  Issue  being 
joined,  the  cause  came  on  regularly  for  trial,  but, 
before  a  jury  was  called,  the  defendant  was  allowed 
by  the  court,  over  plaintiff's  objection  and  exception, 
to  amend  its  answer  by  alleging  as  a  counterclaim 
that  in  settling  with  the  plaintiff  for  the  services 
rendered  under  the  contract  of  October  first,  eighteen 
hundred  and  eighty-six,  it  had  overpaid  him  in  the 
sum  of  one  hundred  and  sixty-nine  dollars  and 
forty-four  cents.  After  this  amendment  was  allowed, 
a  reply  was  filed,  and  the  trial  proceeded  without 
objection  from  the  plaintiff,  resulting  in  a  verdict 
and  judgment  in  favor  of  defendant  for  the  sum  of 
one  dollar,  from  which  plaintiff  appeals,  and  alleges 
error  of  the  trial  court  (1)  in  allowing  the  amended 
answer  to  be  filed;  (2)  in  overruling  his  objections 
to  the  reading  by  the  defendant  of  the  depositions 
of  certain  witnesses  taken  in  the  City  of  Chicago, 
under  a  commission  issued  by  the  clerk  of  the  Cir- 
cuit Court  of  Multnomah  County;  (3)  in  instructing 
the  jury  that  under  the  written  contract  of  February 
twenty-first,  eighteen  hundred  and  ninety-three,  plain- 
tiff was  not  entitled  to  recover  in  this  action  com- 
pensation for  any  time  which  he  lost  through  ill- 
ness. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Messrs.  A.  King  Wilson  and  Martin  L. 
Pipes. 

For  respondent  there  was  a  brief  by  Messrs.  Ar- 
thur   C.    Emmons,    and    Bronaugh,   McArthur,    Fenton 
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and  Bronaugh,  with   oral   arguments  by  Messrs.  Sum- 
mons and   William  D.  Fenton. 

Opinion  by  Mr.  Justice  Bean. 

1.  No  rule  of  law  is  better  settled  than  that  the 
ruling  of  a  trial  court  in  allowing  or  refusing  an 
amendment  of  the  character  here  under  considera- 
tion will  not  be  reversed  on  appeal  unless  it  ap- 
pears affirmatively  that  there  was  a  plain  abuse  of 
discretion  to  the  material  injury  of  some  substantial 
right  of  the  appellant:  Henderson  v.  Morris,  5  Or.  24; 
Baldock  v.  Atwood,  21  Or.  73  (26  Pac.  1058);  Garri- 
son v.  Goodaley  23  Or.  307  (31  Pac.  709).  There  is 
no  such  showing  in  this  case.  The  amendment  was 
allowed  before  the  trial,  while  there  was  yet  ample 
opportunity  to  protect  the  interests  of  the  plaintiff 
by  a  continuance  if  he  was  not  then  prepared  to 
meet  the  allegations  of  the  answer  as  amended;  and 
no  doubt  an  application  for  that  purpose,  if  in  fur- 
therance of  justice,  would  have  been  favorably  con- 
sidered by  the  trial  court.  But  no  such  application 
was  made,  and  it  is  not  claimed  on  the  hearing 
here  that  the  plaintiff  was  in  any  way  prejudiced 
on  the  merits  by  the  allowance  of  the    amendment. 

2.  Nor  is  there  any  force  in  the  contention  that 
the  amendment  is  such  a  departure  from  the  orig- 
inal answer  as  to  amount  in  effect  to  a  new  and 
wholly  different  defense.  It  is  true  it  sets  up  a 
counterclaim  not  found  in  the  original  answer,  but 
it  does  not  change  the  substantial  controversy  be- 
tween  the    parties.     The   real   gist   of    the   action  is 
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the  amount  due  the  plaintiff,  if  any,  under  his 
contract  of  hiring,  and  the  amendment  was  ger- 
mane thereto,  and  tendered  an  issue  on  a  material 
fact  arising  out  of  the  transactions  which  form  the 
basis  of  plaintiff's  action,  and  was  therefore  entirely 
proper. 

3.  The  objections  to  the  depositions  were  not 
made  until  the  defendant  offered  to  *read  them  to 
the  jury,  and  do  not  go  to  the  competency  of  the 
witnesses  or  the  admissibility  of  their  testimony.  It 
is  claimed  that  the  commission  under  which  they 
were  takeli  was  not  dated  on  the  day  the  notice 
stated  the  application  therefor  would  be  made,  but 
on  the  succeeding  day,  and  that  the  party  before 
whom  they  were  taken  designates  himself  in  his 
certificate  as  a  "commissioner  of  deeds,"  and  not  as 
one  of  the  officers  to  whom  the  statute  provides 
such  commission  may  issue.  These  objections  are 
formal  rather  than  substantial,  and  should  have  been 
made  by  motion  to  suppress  the  depositions  before 
the  trial.  The  provisions  of  the  statute  as  to  notice, 
and  the  rank  and  character  of  the  officers  before 
whom  depositions  may  be  taken,  are  intended  for 
the  benefit  of  the  party  against  whom  the  testimony 
is  to  be  used,  and  if  he,  knowing  of  some  infor- 
mality in  this  respect,  fails  to  move  in  the  matter  at 
a  time  when  it  might  be  remedied  by  retaking  the 
depositions,  or  in  some  other  manner,  he  ought  not 
to  be  permitted  to  raise  the  objection  at  all.  "If  he 
may,"  says  Mr.  Justice  Strong,  "he  is  allowed  to 
avail  himself  of   what  is  substantially  a  fraud.     Par- 
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ties  to  suits  at  law  may  assert  their  rights  to  the 
fullest  extent;  but  neither  the  plaintiff  nor  a  defend- 
ant is  at  liberty  to  deceive,  either  actively  or  pas- 
sively, his  adversary,  and  a  court  whose  province  it 
is  to  administer  justice  will  take  care  that  on  the 
trial  of  every  cause  neither  party  shall  reap  any  ad- 
vantage from  his  own  fraud":  Shutte  v.  Thompson, 
82  U.  S.  (15  Wall.),  151.  In  that  case  it  was  ad- 
mitted that  the  deposition  was  not  taken  in  con- 
formity to  the  act  of  congress,  nor  before  the  officer 
designated  therein;  but  it  was  held  that  the  objec- 
tion came  too  late  when  made  at  the  trial  for  the 
first  time.  In  Newton  v.  Porter,  69  N.  Y.  133,  the 
point  was  made  that  the  commission  under  which  a 
deposition  was  "taken  was  not  executed  by  the  per- 
son to  whom  it  was  issued,  and  the  court  held  the 
objection  was  waived  because  not  made  until  the 
evidence  taken  under  the  commission  was  offered  at 
the  trial.  "It  is,"  says  the  court,  "we  think,  a 
wholesome  rule  that  objections  to  the  execution  of  a 
commission,  where  the  party  has  an  opportunity  to 
make  them  before  the  trial,  should  be  raised  by 
motion,  and  if  not  raised  in  this  way  when  such 
opportunity  exists,  they  should  be  deemed  to  have 
been  waived.  Whether  such  an  objection  is  to 
formal  defects  merely,  or,  as  in  this  case,  goes  to 
the  right  of  the  person  who  executed  the  commis- 
sion to  act  as  commissioner,  makes,  we  think,  no 
difference  in  the  application  of  the  rule,  if  the  fact 
of  disqualification  is  known  to  the  party  who  seeks 
to  exclude  the  evidence  a  sufficient  time  before  the 
trial  to  enable  him   to    make   his    motion."     To   the 
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same  effect  is  the  ruling  of  this  court  in  Sugar  Pine 
Lumber  Company  v.  Garrett,  28  Or.  168  (42  Pac. 
129).  Now,  in  the  case  before  us,  the  commission 
was  executed  about  six  weeks  before  the  trial;  and, 
while  it  does  not  appear  at  what  time  it  was  re- 
turned to  the  clerk,  the  presumption,  in  the  ab- 
sence of  anything  to  the  contrary,  is  that  it  was  so 
returned  within  a  reasonable  time  after  its  execu- 
tion, and  that  the  plaintiff  was  advised,  or  could 
have  advised  himself,  of  the  facts  upon  which  his 
objections  are  founded  before  the  trial  commenced, 
so  that  they  could  have  been  presented  by  a  motion 
to  suppress,  and  thus  have  given  the  defendant  an 
opportunity  to  correct  the  informality  by  retaking 
the  depositions.  The  ruling  of  the  trial  court  on 
this  question  is  clearly  in  furtherance  of  justice,  and 
supported  by  the  authorities. 

4.  In  our  opinion  there  was  no  error  in  the  in- 
structions of  the  court  that  under  the  contract  of 
February,  eighteen  hundred  and  ninety-three,  plain- 
tiff could  not  recover  compensation  for  time  lost 
through  illness.  By  the  terms  of  the  contract  it  is 
agreed  that  plaintiff  should  devote  "his  entire  time 
and  ability "  to  the  interests  of  the  defendant,  for 
which  he  was  to  be  paid  two  hundred  dollars  per 
month  "during  the  year,  except  the  portion  of  said 
time  that  through  illness  or  any  other  cause  is  not 
devoted  to  their  interests,  although,  if  he  sells  sev- 
enty thousand  dollars'  worth  of  leather  goodp  for 
them  during  said  time,  then  there  is  to  be  no  re- 
duction from  said  salary  for  loss  of  time."  ,  By  this 
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provision  the  time  lost  through  illness  or  otherwise 
was  not  to  be  paid  for  unless  plaintiff  should  make 
sales  to  the  amount  specified,  and  there  is  no  alle- 
gation or  claim  that  he  did  so.  But  it  is  said  de- 
fendant exercised  its  option  to  terminate  the  con- 
tract before  the  expiration  of  the  year,  and  thus 
deprived  plaintiff  of  the  opportunity  to  make  the 
necessary  sales.  But  defendant  had  a  perfect  rijht 
to  terminate  the  contract  at  any  time  upon  the 
requisite  notice,  and  there  is  no  stipulation  therein 
that  plaintiff  should  be  allowed  to  make  any  desig- 
nated amount  of  sales,  or  that  he  should  have  any 
longer  time  than  the  life  of  the  contract  in  which 
to  endeavor  to  do  so.  He  was  employed  to  sell 
goods  at  a  stipulated  salary  for  the  term  of  one 
year,  with  a  provision  allowing  the  contract  to  be 
canceled  by  either  party  at  any  time  upon  fifteen 
days'  notice,  and  when  so  terminated,  all  rights 
under  it  ceased,  and  plaintiff's  compensation  must 
be  determined  by  the  condition  of  affairs  at  that 
time.  If  he  had  sold  seventy  thousand  dollars' 
worth  of  goods  under  the  contract,  he  would  be  en- 
titled to  his  salary  of  two  hundred  dollars  per 
month,  without  regard  to  loss  of  time;  but  if  he 
had  not  a  deduction  must  be  made  for  such  loss. 
His  compensation 'was  specifically  limited  by  the  con- 
tract to  the  time  actually  devoted  to  the  service  of 
defendant,  unless  his  sales  amounted  to  the  spec- 
ified, sum.  This  is  the  only  condition  upon  which 
he  c\ld  claim  pay  for  time  lost.  If,  therefore,  for 
ar^r  reason  he  failed  to  make  such  sales,  either  be- 
cause h\was  unable  to  do  so,  or  because  defendant 
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did  not  furnish  the  goods,  or  the  contract  was  ter- 
minated by  the  voluntary  act  of  the  parties,  or  can- 
celed in  the  manner  provided  therein,  he  is  clearly 
not  entitled,  in  an  action  for  wages,  to  recover  for 
time  not  devoted  to  the  service  of  defendant.  Find- 
ing no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed.  Affirmed. 


Argued  February  6;  decided  March  23,  1896. 

NORTH   PACIFIC   LUMBER    COMPANY  v. 
WILLAMETTE    MILL   COMPANY. 

[44  Pac.  286.] 

Principal  and  Agent— Admissions  of  Agent.— The  admissions  of  an 
agent  authorized  to  settle  and  adjust  the  accounts  of  his  principal, 
made  in  the  attempted  adjustment  of  an  account,  are  admissible 
against  the  principal. 

From  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  to  recover  the  sum  of  three 
thousand  seven  hundred  and  seventy-two  dollars 
and  forty-one  cents  for  lumber  alleged  to  have  been 
sold  and  delivered  by  the  plaintiff  to  the  defendant 
between  the  seventeenth  day  of  November  and  the 
thirty-first  day  of  December,  eighteen  hundred 'and 
ninety-two,  as  part  of  the  cargo  of  the  ship  St. 
Catherine,  loaded  by  William  Dunbar,  and  destined 
for  some  point  in  China.  The  defense  is  that  the 
lumber  was  sold  to  Dunbar,  and  on  his  account, 
and  not  to  the  defendant.  The  verdict'  and  judg- 
ment were   for  the  plaintiff,  and  defendant  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  by  Messrs. 
Charles  H.  Carey  and  Emmet  B.  Williams,  with  an 
oral  argument  by  Mr.  Carey. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Thomas  N.   Strong. 

Opinion   by   Mr.  Chief   Justice   Bean. 

Upon  the  trial,  the  plaintiff  called  as  a  witness 
Mr.  E.  T.  Williams,  its  secretary,  who  testified  that 
between  the  dates  named  the  plaintiff  sold  and  de- 
livered to  the  defendant  and  on  its  account  the  lum- 
ber mentioned  in  the  complaint;  that  the  contract 
for  the  sale  was  made  by  him  in  behalf  of  the 
plaintiff  with  Mr.  Ordway,  the  manager  of  the  de- 
fendant corporation;  and  that  in  pursuance  thereof 
the  lumber  was  delivered  on  board  the  St.  Catherine. 
The  witness  further  testified  that  after  the  lumber 
had  all  been  delivered  and  the  invoice  made  out, 
he  telephoned  to  the  defendant  inquiring  whether 
it  wished  to  pay  the  bill  immediately  or  take  the 
usual  sixty  days,  and  that  its  secretary  and  treas- 
urer, Mr.  Williams,  said  they  would  take  the  usual 
sixty  days;  that  subsequently  defendant  refused  to 
pay  the  bill,  and  the  witness  called  at  its  office  and 
inquired  of  Williams  what  the  objections  were,  and 
Williams  said  he  believed  the  bill  was  all  right,  but 
said:  "Don't  commence  any  suit  or  action  now. 
Wait  a  few  days;  the  old  man  is  sick,  and  I  will 
go  up  and  have  a  talk  with  him  about  it;  I  think 
we  can  arrange  it  all  right."  To  all  the  testimony 
in  reference  to  the  declarations,  admissions,  or  state- 
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ments  of  Williams  the  defendant  objected,  on  the 
ground  that  his  admissions  or  declarations  were  not 
binding  upon  the  defendant,  and  the  overruling  of 
such  objection  constitutes  the  only  assignment  of 
error  on  this  appeal.  We  think  the  evidence  was 
competent.  The  testimony  showed  that  Mr.  Will- 
iams was  the  secretary  and  treasurer  of  the  defend- 
ant, attended  to  the  correspondence  between  it  and 
the  plaintiff,  settled  and  adjusted  the  accounts  be- 
tween them  from  time  to  time,  made  payments  for 
defendant  to  plaintiff,  and  signed  all  checks  sent  it. 
For  such  purposes,  therefore,  he  stood  in  the  place 
of  and  represented  the  defendant,  and  whatever  he 
did  in  the  discharge  of  his  duty  was  binding  upon 
his  principal,  and  his  declarations  or  admissions 
made  during  the  attempted  adjustment  of  the  ac- 
count sued  on  were  competent  evidence  against  the 
defendant.  "For,  where  the  acts  of  the  agent  will 
bind  the  principal,  there  his  representations,  declara- 
tions, and  admissions,  respecting  the  subject  matter, 
will  also  bind  him,  if  made  at  the  time,  and  con- 
stituting a  part  of  the  res  gestse"\  Story  on  Agency, 
§  134;  1  Greenleaf  on  Evidence,  §  116;  Morse  v. 
Connecticut  River  Railroad  Company,  6  Gray,  450; 
Lane  v.  Boston  Railroad  Company,  112  Mass.  455; 
Fox  v.  Adams  Express  Company,  116  Mass.  292;  Kirk- 
stall  Brewery  Company  v.  Furness  Railway  Company, 
9  Q.  B.  468.  It  follows  that  the  judgment  of  the 
court  below  is  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Ted  led  July  18,  1895. 
MANAUDAS   v.  HEILNER. 

[45Pac.7S8.] 

Plbadiwo  — Action  to  Ehforce  Conveyance— Condition  Precedent. — 
Where  a  decree  required  a  reconveyance  of  property  to  plaintiff  on 
payment  by  him  of  a  certain  amount,  such  payment  became  a  con- 
dition precedent  to  the  maintenance  of  an  action  to  enforce  the 
conveyance,  and  a  complaint  which  fails  to  allege  it  does  not  state 
a  cause  of  action. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  a  suit  to  compel  the  reconveyance  of  cer- 
tain placer  mines,  ditches,  flumes,  and  water  rights, 
and  for  an  accounting  for  the  rents  and  profits 
thereof.  The  principal  issue  involved  in  the  contro- 
versy is  the  right  of  the  plaintiff  in  a  contract 
entered  into  by  the  defendants  S.  A.  Heilner  and 
his  deceased  partner  E.  D.  Cohn  with  one  W.  B. 
Benson,  a  copy  of  which  is  set  out  in  the  opinion 
in  the  case  of  Manaudas9 v.  Heilner,  12  Or.  335. 
The  plaintiff,  referring  to  that  suit,  alleges  in  his 
complaint  herein:  "That  thereupon  the  said  plain- 
tiff brought  suit  in  the  Circuit  Court  for  the  State 
of  Oregon,  for  the  County  of  Baker,  to  compel  said 
Heilner  and  Cohn  to  execute  said  reconveyance,  and 
for  an  accounting  against  Heilner  and  Cohn,  and 
such  proceedings  were  had  that  by  a  decree  of  the 
Supreme  Court  of  the  State  of  Oregon,  on  June 
tenth,  eighteen  hundred  and  eighty-five,  in  said 
suit,  it  was  decreed  that  said  Heilner  and  Cohn, 
within  sixty  days  after  the  entry  of  said  decree  in 
the  court  below,  should   execute   and   deliver  to  the 
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plaintiff  herein,  a  good  and  sufficient  deed  or  other 
instrument  or  reconveyance  of  all  the  property  con- 
veyed to  them  by  the  conveyance  of  March  the 
twenty -sixth,  eighteen  hundred  and  seventy-eight, 
heretofore  set  forth  and  described  in  this  complaint, 
except  such  personal  property  as  was  not  delivered 
to  them  or  retained  by  the  plaintiff  herein,  and  ex- 
cept also  such  property  as  the  said  Heilner  and 
Cohn  had  sold,  and  the  price  therefor  had  been 
credited  to  this  plaintiff  on  accounts  between  them, 
which  had  been  settled,  unless  the  plaintiff  should 
pay  to  said  Heilner  and  Cohn  such  purchase  price." 
It  is  also  alleged  that  after  the  rendition  of  that 
decree  Benson  failed  to  comply  with  the  terms  of 
his  agreement,  whereupon  Heilner  and  Cohn  re- 
entered and  took  possession  of  the  mining  property, 
and  in  March,  eighteen  hundred  and  ninety-one, 
wrongfully  sold  and  attempted  to  convey  the  ditches 
and  water  rights  appurtenant  thereto  to  the  defend- 
ants W.  Brunner,  S.  Lansway,  and  John  France, 
who,  at  the  time  of  their  alleged  purchase,  had 
knowledge  that  Heilner  and  Cohn  held  the  legal 
title  to  said  property  in  trust  for  the  plaintiff,  and 
had  no  authority  to  sell  or  convey  the  same;  that, 
Cohn  having  died  intestate,  the  defendants  Clara, 
Jesse,  Joseph,  Millie,  and  Sanford  Heilner,  who  were 
the  next  of  kin  and  heirs  at  law  of  the  said  Cohn, 
succeeded  to  his  estate.  A  demurrer  to  the  com- 
plaint having  been  sustained,  and  the  suit  dismissed, 
the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and   an   oral   ar- 
gument by  Mr.  John  L.  Rand. 
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For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  Thomas  H.  Crawford. 

Opinion  by  Mr.  Justice  Moore. 

The  only  question  presented  by  the  appeal  is 
whether  the  facts  stated  in  the  complaint  are  suffi- 
cient to  constitute  a  cause  of  suit.  The  plaintiff 
having  set  forth  the  terms  of  the  decree  in  Manau- 
das v.  Heilner  and  Colin,  12  Or.  335,  an  examina- 
tion of  the  opinion  of  the  court  in  that  case  be- 
comes necessary.  It  was  there  decided  that  the 
defendants  were  trustees,  and  held  the  legal  title  to 
certain  property  for  the  plaintiff,  and  it  was  de- 
creed that  they  should  reconvey  the  same  to  him. 
Thayer,  J.,  in  speaking  of  the  property  transferred 
by  Manaudas  to  Heilner  and  Cohn,  which  was  the 
subject  of  that  suit,  says:  "A  good  deal  of  the  prop- 
erty included  in  the  instrument  by  which  the  trans- 
fer was  made  to  the  appellants  was  never  delivered 
to  them,  nor  did  they  have  possession  thereof. 
That  property,  of  course,  should  not  be  included  in 
the  decree  for  a  reconveyance.,,  And  speaking  of 
the  property  which  had  been  sold  to  Benson,  the 
learned  justice  says:  "  Nor  should  the  property  that 
has  been  sold  by  appellants,  where  the  respondent 
has  been  credited  with  the  price,  be  decreed  to  be 
reconveyed,  except  upon  condition  that  respondent 
pay  such  price."  The  repayment  of  this  purchase 
price  thus  becomes  a  condition  precedent  to  the 
maintenance  of  this  suit,  and,  since  the  plaintiff  has 
not  alleged   such  repayment,    his    complaint   fails   to 


Apr.  1896.]  Minard  v.  McBbb.  225 

state  facts  sufficient  to  constitute  a  cause  of  suit, 
and  the  court  committed  no  error  in  sustaining  the 
demurrer.  It  follows  that  the  decree  is  affirmed, 
and  the  suit  dismissed.  Affirmed. 


Argued  February  17;  decided  April  6,  1898. 

MINARD   v.   McBEE.  __-. 

I  29    22o 
[44  Pac  4*1.]  J  34    303 

1.  Plea  op  Payment — Admission. —  A  plea  of  payment  in  an  answer  Is 

new  matter,  and  must  be  denied  or  it  stands  admitted :  Benicia  Ag- 
ricultural Work*  v.  Oreighton,  21  Or.  495,  cited  and  approved. 

2.  Waiver  of  Admission  in  Pleading.— Failure  to  file  a  reply  to  a  plea 

of  payment  is  waived  by  defendant  voluntarily  proceeding  to  estab- 
lish the  alleged  payments  as  though  they  had  been  denied. 

3.  Appeal— Waiver   of   Admission. —  Where  payments   pleaded  in   an 

answer  are  not  denied  by  a  reply,  but  defendant  introduces  evidence 
to  support  the  plea,  and  the  question  is  litigated  and  decided  on 
the  evidence,  without  objection,  the  admission  by  failing  to  reply 
cannot  be  insisted  on  for  the  first  time  on  appeal. 

From  Douglas:  J.  C.  Fullerton,  Judge, 

This  is  a  suit  to  foreclose  a  mortgage  made  to 
secure  the  payment  of  a  promissory  note  executed 
by  defendant  William  McBee  to  Stephen  Minard, 
calling  for  the  sum  of  three  thousand  dollars,  with 
interest  at  eight  per  cent,  per  annum,  and  bearing 
date  October  fourth,  eighteen  hundred  and  eighty- 
seven.  From  a  decree  for  plaintiff  defendant  ap- 
peal. Modified. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Andrew  M.  Crawford. 

29  Or.—  16. 


226  Minard  v.  McBee.  [29  Or. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  William   W.   Cardwell. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  complaint  shows  that  certain  payments, 
aggrega*ing  six  hundred  and  forty-six  dollars  and 
seventy  cents,  were  made  and  duly  credited  upon 
the  note.  The  defendants,  answering,  allege  that 
payments  have  been  made  on  the  note  which  are 
not  credited  thereon,  "  the  same  being  in  addition  to 
the  several  sums  admitted  in  the  complaint  to  have 
been  paid,"  and,  after  giving  the  items  in  detail  of 
such  additional  credits  claimed,  with  dates,  etc., 
further  answering,  say  "that  the  sum  total  which 
the  defendant  will  offset  as  aforesaid  is  seven  hun- 
dred and  twenty  dollars  and  fifteen  cents,  and  no 
part  thereof  has  been  paid,  and  the  same  is  now 
due  and  owing  from  plaintiff  to  defendant."  No 
reply  was  filed,  so  that  the  allegations  of  the  answer 
setting  up  the  additional  payments  are  not  denied, 
and  it  is  now  contended  by  defendant  that,  inas- 
much as  they  stand  admitted  upon  the  record,  plain- 
tiff cannot  be  heard  to  dispute  them  by  testimony. 
It  has  been  held  by  this  court  "that  a  plea  of  pay- 
ment in  the  answer  is  new  matter,  and  must  be 
denied  or  it  stands  admitted":  Agricultural  Works  v. 
Creighton,  21  Or.  495  (28  Pac.  775,  30  Pac.  676).  To 
this  doctrine  we  adhere;  but  a  reply  may  be  waived, 
and  the  question  is  has  it  been  waived  here? 

2.  It  has  if  the  parties  have  proceeded  to  and 
with  the  trial  as  though  a  reply  had  been  filed  and 
an    issue   had   been   thereby  raised   by  way   of   trav- 
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erse  of  new  matter  in  the  answer:  Bliss  on  Code 
Pleading,  §  397;  Hopkins  v.  Cothran,  17  Kan.  173; 
MeAlister  v.  HoweU,  42  Ind.  15,  26.  The  record 
shows  that  when  the  case  came  on  to  be  heard  the 
plaintiff  had  no  evidence  to  offer,  because  his  allega- 
tions stood  admitted  by  the  answer,  and,  although 
there  was  no  issue  requiring  evidence  in  behalf  of 
defendant,  he  voluntarily  proceeded  to  establish  the 
alleged  payments  as  though  they  had  been  denied 
and  an  issue  raised  thereon.  Indeed,  the  only  con- 
troversy touching  which  evidence  was  adduced  was 
with  regard  to  the  alleged  additional  payments. 

3.  It  does  not  appear  that  the  attention  of  the 
court  below  was  ever  called  to  the  fact  that  the 
plaintiff  had  filed  no  reply,  but,  on  the  contrary,  its 
findings  were  evidently  made  upon  the  assumption 
that  these  alleged  credits  were  in  direct  controversy. 
So  far  as  the  record  discloses,  the  question  is  raised 
here  for  the  first  time.  We  do  not  think  this  can 
be  done,  and  it  is  certainly  not  fair  to  permit  it 
where  the  trial  has  proceeded  below  upon  the  as- 
sumption of  an  issue  regularly  formed.  If  the  point 
had  been  made  below,  the  plaintiff,  by  leave,  could 
have  corrected  the  error  by  filing  the  necessary 
reply,  but  he  is  taken  at  a  disadvantage  when  re- 
minded of  his  oversight  here  for  the  first  time. 
The  desired  end  is  best  attained  by  getting  to  the 
merits,  and  a  party  ought  not  to  be  cut  off  without 
a  fair  opportunity  of  presenting  his  case.  Although 
the  trial  here  is  anew  upon  the  transcript  and  the 
evidence  accompanying  it,  this  means  simply,  under 
the  code    system   of   pleading,   that  the   issues   shall 
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be  the  same  here  as  in  the  court  below,  save  the 
objections  that  facts  are  not  stated  sufficient  to  con- 
stitute a  cause  of  action  or  defense,  or  that  the 
court  is  without  jurisdiction.  The  findings  of  fact 
by  the  court  below  are  clearly  in  accord  with  the 
testimony,  except  in  the  total  sum  allowed  the 
plaintiff,  which  is  fifty  dollars  in  excess  of  the 
.actual  amount  due  upon  the  *  basis  adopted  for  ad- 
justing the  account,  an  error  which  no  doubt  oc- 
curred in  figuring.  The  total  is  made  up  of  the 
following  items: — 

Note,  with  interest  to  date  of  decree $    4,730  00 

Taxes  paid  by  plaintiff 240  00 

Attorney's  fee  agreed  to 300  00 


Aggregating $    5,270  00 

From  which  is  deducted  credits  allowed—         686  85 


Leaving  a  balance  of $    4,583  15 

Instead  of  four  thousand  six  hundred  and  thirty- 
*  three    dollars   and    fifteen    cents    as    stated.     In    this 
respect    the     decree     will     be     modified,     otherwise 
affirmed,  with  costs  to  respondent.  Modified. 


Decided  at  Pbkdleton,  July  18,  1896;  rehearing  denied. 
ASKREN   v.  SQUIRE. 

[46  Pac.  779.1 

1  DrsoRsnov  of  Coubt — Excusable  Neglect — Gods,  f  102. — Action  of 
the  trial  court  in  refusing  to  set  aside  a  default  judgment  on  the 
ground  of  excusable  neglect,  under  section  102  of  Hill's  Code,  is 
discretionary,  and  will  be  disturbed  only  for  manifest  abuse. 
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2.  Appeal  from  Void  and  Voidable  Dkcbbrs— Code  }|  71,  536.— While 

a  defendant  may  appeal  from  a  void  default  judgment,  or  decree,  no 
appeal  will  lie  from  a  merely  voidable  judgment  or  decree  entered 
on  default:  Trullenger  v.  Todd,  5  Or.  36,  approved  and  followed. 

3.  Default— Void  Judgment.— A   defective   statement  of  the  cause  of 

action  does  not  render  void  a  judgment  by  default. 

From  Union:  Robert  Eakin,  Judge. 

This  is  a  suit  by  John  Askren  the  assignee  of 
certain  claimants  to  foreclose  alleged  miners'  liens 
upon  the  Good  Thought  Quartz  Mine,  in  Union 
County,  the  property  of  the  defendant  Abbie  W. 
Squire.  The  facts  disclosed  by  the  complaint  are 
that  on  November  twenty-eighth,  eighteen  hundred 
and  ninety-four,  certain  persons  who  had  performed 
labor  in  working  said  mine  prepared  their  notices 
of  lien  to  secure  the  amount  claimed  to  be  due 
each,  and  at  said  date  assigned  and  delivered  the 
same  to  plaintiff.  The  complaint,  containing  eight 
.separate  causes  of  suit,  has  attached  thereto  and 
made  a  part  thereof  copies  of  the  said  notices  of 
lien,  from  which  it  appears  that  two  of  the  claim- 
ants subscribed  to  what  purports  to  be  a  verifica- 
tion of  their  claims,  but  the  jurats  thereto  were  not 
signed  by  any  person,  and  that  none  of  the  other 
claims  were  filed  with  the  county  clerk  of  said 
county  until  long  after  their  assignment  to  plaintiff. 
The  defendant  Abbie  W.  Squire  having  been  per- 
sonally served  with  the  summons  and  a  copy  of 
the  complaint  herein,  failed  to  answer  or  plead 
thereto  within  the  time  prescribed  by  law,  where- 
upon a  decree  was  rendered  against  her  foreclosing 
the  said  liens.     Thereafter   she   moved  the  court  to 
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set  aside  the  default  and  decree,  and  permit  her  to 
answer,  and  in  support  thereof  submitted  an  affidavit 
tending  to  excuse  her  neglect,  but  the  court  over- 
ruled the  motion,  whereupon  she  brings  the  cause 
here  on  appeal  from  the  decree.  Respondent  moves 
to  dismiss  the  appeal.  Dismissed. 

For  the  motion  there  was  a  brief  and  an  oral 
argument  by  Messrs.  Walter  8.  Perry  and  Sweek  and 
Davis. 

Contra  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Hyde  and  Packwood. 

Per  Curiam.  1.  The  defendant's  .  counsel  con- 
tend that  the  refusal*  of  the  court  to  sustain  the 
motion  was  an  abuse  of  discretion  which  this  court 
should  review;  that  the  defects  appearing  on  the 
face  of  the  complaint  leave  it  oA  en  to  the  objection 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  and  that  t  e  failure  to  answer  was 
not  a  waiver  thereof;  while  counsel  for  the  plaintiff 
insist  that  the  court  had  jurisdiction  of  the  person 
and  subject  matter  of  the  suit,  and  hence  the  decree 
is  not  void,  and  the  defendant  having  failed  to  an- 
swer the  complaint,  her  ap'peal  should  be  dismissed. 
The  court  may,  in  its  discretion,  within  one  year, 
after  notice  thereof,  relieve  a  party  from  a  decree 
taken  against  him  through  his  excusable  neglect: 
Hill's  Cjde,  §  102.  The  discretion  with  which  the 
court  is  clothed  by  this  section  when  exercised  will 
not  be  reviewed  except  for  a  manifest  abuse  thereof. 
The   affidavit   submitted   in    support    of    the   motion 
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does  not,  in  our  judgment,  show  such  excusable 
neglect  on  the  part  of  the  defendant  as  would  war- 
rant us  in  saying  there  had  been  such  abuse. 

2.  The  complaint,  when  considered  in  connec- 
tion with  the  lien  notices,  may  have  failed  to  state 
a  cause  of  suit  as  to  all  the  liens  sought  to  be  en- 
forced against  the  property,  but  the  defendant  hav- 
ing failed  to  answer,  cannot  appeal  from  the  decree 
rendered  therein  unless  it  is  void:  HilFs  Code,  §  536. 
The  statute  confers  upon  the  circuit  court  juris- 
diction and  authorizes  it  to  foreclose  such  liens, 
(Session  Laws,  1891,  p.  77,)  and,  having  obtained 
jurisdiction  of  the  defendant  by  the  personal  service 
of  the  summons,  in  rendering  the  decree  it  sol- 
emnly determined  that  it  had  jurisdiction,  and,  this 
being  so,  while  its  decree  may  have  been  voidable, 
it  is  not  void.  Mr.  Van  Fleet,  in  his  work  on  Col- 
lateral Attack,  §  61,  in  speaking  of  the  sufficiency 
of  a  complaint  to  support  a  judgment,  says:  "That 
when  the  allegations  are  sufficient  to  inform  the 
defendant  what  relief  the  plaintiff  demands  —  the 
court  having  power  to  grant  it  in  a  proper  case — 
jurisdiction  exists,  and  the  defendant  must  defend 
himself."  "If  the  petition,"  says  Valentine,  J.,  in 
Head  v.  Daniels,  38  Kan.  1,  "sets  forth  facts  suffi- 
cient to  challenge  the  attention  of  the  court  with 
regard  to  its  merits,  or  authorize  the  court  to  delib- 
erate with  respect  thereto,  then  the  judgment  subse- 
quently rendered  upon  it  is  not  void,  but  at  most 
is  only  voidable."  The  statute  provides  that  a  fail- 
ure to  demur  or  answer  does  not  waive  an  objection 
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to  the  jurisdiction  of  the  court  or  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action:  Hill's  Code,  §  71.  It  also  provides 
that  any  party  to  a  judgment  or  decree  other  than 
a  judgment  or  decree  given  by  confession,  or  for 
want  of  an  answer,  may  appeal  therefrom:  Code 
§  536.  These  sections  when  construed  in  pari  ma- 
teria mean  that  a  party  failing  to  demur  or  answer 
may  appeal  from  a  void  judgment  rendered  against 
him,  but  such  party  cannot  appeal  from  a  judgment 
that  is  merely  voidable:  Smith  v.  ElUndale  Mill 
Company,   4    Or.    70;    Trullenger  v.    Todd,    5   Or.   36. 

3.  When  the  trial  court  has  jurisdiction  of  the 
person  and  subject  matter  of  a  suit  or  action  it  is 
incumbent  upon  the  defendant  to  demur  or  answer 
the  complaint,  for  if  he  could  neglect  this  duty  and 
appeal  from  a  voidable  judgment  or  decree,  because 
of  a  defective  statement  in  the  complaint  of  a  cause 
of  action,  the  issues  would  rarely  be  settled  except 
in  the  appellate  tribunal.  The  decree  being  void- 
able only,  and  the  defendant  having  failed  to  an- 
swer, it  follows  that  the  appeal  must  be  dismised, 
and  it  is  so  ordered.  Dismissed. 
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Dedded  at  Pendleton,  July  18,  1898. 
KIMERY   v.  TAYLOR. 

[45  Pac  771.] 

t.  Bill  of  Exceptions— Code,  g  233  —  Stipulation.— Exceptions  taken 
during  a  trial  cannot  be  considered  by  the  supreme  court  until  and 
unless  they  are  put  into  the  form  of  a  bill  of  exceptions  as  provided 
by  section  233  of  Hill's  Code,  and  a  stipulation  of  facts  by  the  par- 
ties will  not  take  the  place  of  a  bill  of  exceptions:  Umatilla  Irriga* 
Hon  Company  v.  Barnhart,  22  Or.  389,  cited  and  approved. 

2.  Practice   in   Supreme  Court— Stenographic    Notes.— The    original 

stenographic  evidence  cannot  be  considered  on  appeal  unless  cer- 
tified to  by  the  judge:  Singer  Manufacturing  Company  v.  Graham, 
8  Or.  17,  cited. 

3.  Practice  on  Appeal. — To  enable  the  supreme  court  to  consider  an 

appeal  in  a  law  action  there  must  be  a  proper  notice  of  appeal  to 
point  out  the  disputed  questions,  and  a  bill  of  exceptions  made  up 
and  settled  as  provided  by  the  statute  (Hill's  Code,  g  233, )  in  which 
shall  appear  the  various  exceptions  with  sufficient  testimony  to  ex- 
plain them ;  no  stipulation  or  agreement  of  the  parties  can  take  the 
place  of  these  requirements. 

From  Umatilla:  Robert  Eaktn,  Judge. 

This  is  an  action  by  W.  H.  Kimery  against  D.  W. 
Taylor  to. recover  the  possession  of  nineteen  horses, 
of  the  alleged  value  of  nine 'hundred  and  forty  dol- 
lars. The  issues  having  been  joined,  the  cause  was 
by  agreement  of  the  parties  tried  by  the  court, 
which,  having  made  and  filed  a  statement  of  its 
findings  of  fact  and  law,  gave  judgment  thereon  in 
favor  of  the  plaintiff  for  the  possession  of  the  prop- 
erty, or,  if  that  could  not  be  had,  for  five  hundred 
dollars,  the  actual  value  thereof,  from  which  the  de- 
fendant appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  John  J.  Balleray. 
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For  respondents  there  was  a  brief  and  an  oral 
argument  by  Messrs.  R.  Marvin  Turner  and  Thomas  G. 
Hailey. 

Per  Curiam.  1.  The  transcript  contains  no  bill 
of  exceptions,  but  the  parties  have  stipulated  that  the 
only  issue  involved  is  whether  the  defendant  at  the 
time  the  action  was  commenced  had  possession  of 
the  horses,  and  it  is  agreed  that  this  question  may 
be  submitted  upon  the  original  evidence  as  taken 
and  reported  at  the  trial  by  the  stenographer.  The 
question  sought  to  be  reviewed  involves  certain  ex- 
ceptions claimed  to  have  been  taken  and  allowed 
to  the  admission  of  evidence,  but  these  exceptions 
cannot  become  a  part  of  the  record  of  the  cause 
until  settled,  allowed,  and  signed  by  the  judge,  and 
filed  with  the  clerk:  Hill's  Code,  §  233.  The  stipu- 
lation of  facts  by  the  parties  cannot  take  the  place 
of  a  bill  of  exceptions:  Umatilla  Irrigation  Company  v. 
Barnhart,  22  Or.  389  (30  Pac.  37). 

2.  Nor  can  the  original  evidence  as  taken  and 
reported  by  the  official  stenographer,  in  the  absence 
of  a  certificate  from  the  trial  judge,  be  considered 
or  reviewed  on  appeal:  Singer  Manufacturing  Com- 
pany v.  Grahamf  8  Or.  17. 

3.  In  an  action  at  law  the  assignment  of  al- 
leged errors  contained  in  the  notice  of  appeal  is 
the  pleading,  and  the  bill  of  exceptions  is  the  proof 
by  which  the  judgment  of  a  trial  court  is  reviewed 
on  appeal,  and  without  such  proof  we  are  confined 
to  an   examination   of   such    errors    as    may    appear 
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from  an  inspection  of  the  record.  The  record  dis- 
closes that  the  court  passed  upon  all  the  material 
issues  involved  in  the  pleadings,  and  made  its  state- 
ment of  the  facts  found  as  broad  as  the  allegations 
of  the  complaint;  that  its  statement  of  the  law  is 
deducible  from  the  facts  so  found,  and  hence  the 
findings  support  the  judgment  which  is  affirmed. 

Affirmed. 


Decided  July  27,  1896;  rehearing  denied. 
WATSON   v.  BUCKLER. 

[45  Pac.  705.] 

1.  Chattel  Mortgages — Breach  of  Condition — Sufficiency  of  Find- 
ings.—  A  chattel  mortgage  given  by  a  husband  and  wife  provided 
that,  if  the  property  should  be  attached  by  creditors  of  the  mort- 
gagors, the  mortgagee  might  take  possession.  In  an  action  by  the 
mortgagee  to  recover  possession  of  the  property  on  the  ground  of 
breach  of  this  condition,  the  court  found  that  an  attachment  was 
issued  by  a  creditor  of  the  husband,  but  that  the  account  was  set- 
tled, and  the  attachment  dissolved;  that,  prior  to  such  settlement, 
the  wife  claimed  the  property  as  her  own,  and,  upon  trial  of  this 
issue,  verdict  was  rendered  in  favor  of  the  wife,  giving  her  the  prop- 
erty; and  that  there  had  been  no  breach  of  the  condition  relative 
to  attachment.  Held,  that  the  findings  were  sufficient  to  justify  a 
judgment  for  the  mortgagors. 

*\.  Amendment  of  Pleadings— Discretion  of  Court.— On  appeal  to  the 
circuit  court,  it  is  within  the  discretion  of  the  trial  judge  to  refuse 
permission  to  file  an  amended  complaint  offered  there  for  the  first 
time. 

3.  Joint  Judgment— Practice.— In  an  action  against  a  husband  and 
wife  jointly,  where  the  answer,  the  defense,  and  the  findings  are  all 
joint,  a  judgment  in  their  joint  favor  is  proper. 

From  Multnomah:  Hartwell  Hurley,  Judge. 

This  action  was  brought  to  recover  possession  of 
a  stock  of  merchandise  mortgaged  by  defendants  to 
plaintiff.     It   is   claimed  that   defendants   have   been 
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guilty  of  a  breach  of  the  mortgage  conditions,  and 
for  that  reason  plaintiff  was,  at  the  commencement 
of  the  action,  entitled  to  possession  of  the  stock. 
The  action  was  first  tried  in  the  county  court,  and, 
on  being  appealed  to  the  circuit  court,  a  trial  was 
there  had  without  the  intervention  of  a  jury.  By 
the  terms  of  the  mortgage  the  defendants  were  to 
remain  in  possession,  but  it  was  conditioned  that  in 
case  they  should  suffer  the  property  to  be  attached 
or  levied  upon  by  their  creditors,  the  notes  secured 
thereby  were  to  become  at  once  due  and  payable, 
and  the  mortgagee  was  thereupon  empowered  to 
take  possession  and  sell  the  property  to  satisfy  the 
mortgage  debt.  Such  was,  in  effect,  the  finding  of 
the  court.  As  touching  a  breach  of  this  condition 
the  court  further  finds  as  follows:  "  Sixth. — That  on 
the  thirteenth  day  of  January,  eighteen  hundred  and 
ninety-four,  an  action  was  commenced  by  J.  M. 
Arthur  and  Company  against  William  Buckler,  de- 
fendant, in  the  Justice  Court  of  North  Portland 
Precinct,  Multnomah  County,  State  of  Oregon,  to  re- 
cover the  sum  of  forty  dollars  and  fifty-three  cents, 
and  an  attachment  issued  in  said  cause  by  said 
court,  and  placed  in  the  hands  of  the  constable  of 
said  precinct  for  service,  and  that  on  the  thirteenth 
day  of  January,  eighteen  hundred  and  ninety-four, 
said  constable  proceeded  to  attach,  or  attempted  to 
attach,  said  property  by  virtue  of  said  attachment, 
but  the  defendants  on  or  before  the  sixteenth  day 
of  January,  eighteen  hundred  and  ninety-four,  set- 
tled said  cause  and  the  amount  claimed  in  said  ac- 
tion, and  said  attachment  was  dissolved. "    "Seventh. — 
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That  prior  to  said  settlement  the  defendant  Eleanor 
H.  Buckler  claimed  said  property  by  a  demand  in 
writing,  on  the  grounds  that  it  was  her  property, 
and  not  subject  to  attachment  for  the  debts  of  her 
husband,  and  thereupon  a  jury  was  called  and  a 
trial  had,  upon  which  the  verdict  of  the  jury  was 
rendered  in  favor  of  the  said  Eleanor  H.  Buckler, 
giving  her  said  property."  "  Tenth. — There  was  no 
breach  of  any  of  the  conditions  of  said  chattel 
mortgage  on  the  part  of  the  defendants  prior  to 
the  commencement  of  this  action  to  recover  the 
possession  of  said  property."  The  conclusions  of 
law  are  in  effect  that  the  defendants  were  entitled 
to  possession  of  the  property,  and  to  judgment  for 
its   return,  and   judgment  was  rendered  accordingly. 

Affirmed. 

For  appellant  there  was  a  brief  by  the  law  cor- 
poration of  Emmons  and  Emmons,  with  an  oral  argu- 
ment by  Mr.    William  A.    Williams. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  Lawrence  A.  McNary. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  plaintiff  contends  that  the  judgment  is  not 
supported  by  the  findings  of  fact;  that  it  is  found 
in  effect  that  the  creditors  of  the  defendants  had 
attached  the  property  prior  to  the  commencement 
of  the  action;  that  thereby  the  defendants  had  suf- 
fered a  breach  of  one  of  the  mortgage  conditions,  by 
reason  whereof  the  plaintiff  became  and  was  entitled 
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to  possession;  and  that  the  conclusions  of  law  are 
erroneous  deductions  from  the  facts  found,  hence 
the  judgment  is  without  the  requisite  support.  It  is 
clear  that  until  the  mortgagors  have  suffered  a 
breach  of  some  stipulated  condition  of  the  mortgage, 
they  are  entitled  to  the  possession  of  the  property 
covered  thereby,  as  against  the  mortgagee.  Plain- 
tiff's cause  of  action  is  dependent  upon  his  right  of 
possession,  he  must  therefore  establish  the  breach, 
or  fail  in  his  purpose.  Conceding,  without  deciding, 
that  an  attachment  by  a  creditor  of  William  Buck- 
ler would  be  a  breach  of  such  condition  of  the 
mortgage  we  will  consider  the  effect  of  the  findings. 
Do  they  show  that  the  property  was  attached  or 
levied  upon?  A  meaningless  finding  of  fact  or  one 
so  obscurely  stated  as  to  render  its  import  dubious 
and  uncertain  should  be  disregarded,  as  it  estab- 
lishes nothing  from  which  the  law  may  deduce  a 
result:  Figg  v.  Mayo,  39  Cal.  264.  The  findings, 
however,  have  the  effect  of  a  special  verdict,  which 
should  receive  a  reasonable  construction,  and  are 
not  to  be  avoided  unless  from  doubt  of  their  mean- 
ing or  from  the  immateriality  of  the  issue  found: 
Hallock  v.  City  of  Portland,  8  Or.  39;  28  Am.  and 
Eng.  Ency.  of  Law,  354;  Woodward  v.  Davis,  127 
Ind.  173  (26  N.  E.  687).  Two  or  more  findings 
may  be  read  together,  for  the  purpose  of  ascertain- 
ing the  precise  shade  of  meaning  intended:  Kimball 
v.  Lohmas,  31  Cal.  157;  Dixon  v.  Duke,  85  Ind.  437. 
The  language  of  finding  sixth  is:  "Said  constable 
proceeded  to  attach,  or  attempted  to  attach,"  but  the 
defendants    "settled    said     cause     and     the    amount 
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claimed  in  said  action,  and  said  attachment  was  dis- 
solved." It  must  be  admitted  that,  when  read 
alone,  there  is  some  uncertainty  as  to  its  exact 
meaning.  The  seventh  finding  is  easily  understood. 
From  this  there  is,  perhaps,  an  implication  that  the 
defendant  Eleanor  H.  Buckler  admitted  the  attach- 
ment by  making  a  demand  in  writing  claiming  the 
property  as  hers,  and  hence  not  subject  to  attach- 
ment in  that  cause,  but  it  is  possible  that  the  prop- 
erty may  not  have  been  attached  when  she  made 
the  demand  for  it.  Finding  tenth  is  more  general, 
and  is  to  the  effect  that  defendants  had  not  suffered 
a  breach  of  any  of  the  conditions  of  the  mortgage 
prior  to  the  commencement  of  the  action,  and  may 
be  said  to  include  the  sixth  finding.  If  taken  as 
resulting  therefrom,  it  would  bear  very  much  the 
semblance  of  a  conclusion  of  law,  but  the  court  has 
stated  it  as  a  conclusion  of  fact.*  Viewing  it  as 
such,  it  is  entirely  inconsistent  with  the  idea  of  an 
actual  attachment.  So  that,  construing  the  findings 
as  a  whole,  we  must  conclude  that  the  intendment 
of  finding  sixth  is  not  that  there  was  an  actual 
seizure  of  the  goods,  but  that  while  proceeding  to 
attach,  that  is  to  say,  while  making  an  attempt  to 
attach,  and  before  the  service  of  the  writ  had  been 
perfected,  the  cause  was  settled,  and  the  attachment 
proceedings  rendered  ineffectual.  The  defendants,  by 
preventing  the  attachment  of  the  mortgaged  prop- 
erty, avoided  a  breach,  and  hence  the  judgment  ia 
supported  by  the  findings  in  this  respect. 

2.     Error   is   predicated    upon   the   refusal   of   the 
circuit    court    to     permit     the     plaintiff    to    file    an 
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amended  complaint,  which  was  offered  there  for  the 
first  time.  But  if  otherwise  competent,  the  matter 
was  within  the  sound  discretion  of  the  court  below, 
and  ib  therefore  not  reviewable  here.  There  was 
certainly  no  abuse  of  discretion. 

3.  Another  matter  complained  of  is  that  the 
judgment,  which  is  for  a  return  of  the  property,  or, 
in  case  return  thereof  cannot  be  had,  then  for  its 
value,  is  in  favor  of  defendants  jointly.  But  it  is 
such  as  plaintiff  ought  to  have  expected  if  unsuc- 
cessful in  the  action.  The  instrument  upon  which 
the  action  is  based  was  executed  by  defendants 
jointly.  They  were  sued  and  answered  jointly,  and 
the  court  found  that  they  were  at  the  date  of  the 
commencement  of  the  action  in  possession  and  law- 
fully entitled  thereto.  The  judgment  was  a  logical 
sequence:  Myers •  v.  Moulton,  71  Cal.  498  (12  Pac. 
505);  West  Michigan  Savings  Bank  v.  Howard,  52 
Mich.  423.  Other  questions  were  argued,  but  this 
disposes  of  all  that  properly  arise  upon  the  record. 
Let  an  order  be  entered  affirming  the  judgment  of 
the  court  below.  Affirmed. 


Decided  July  27,  1896;  rehearing  denied, 
HOFFMIRE   v.   MARTIN. 

[45  Pac.  754.] 

What  ib  a  Sufficient  Delivery  of  a  Deed.— Where  a  grantor  executes 
a  deed  in  sufficient  form,  and  deposits  it  with  a  third  person  to  be 
delivered  to  the  grantee  upon  the  grantor's  death,  parting  with  all 
control  oyer  the  instrument,  and  reserving  no  right  to  recall  it  or 
alter  any  of  its  provisions,  it  is  a  good  and  sufficient  delivery,  and 
the  grantee  will  succeed  to  the  title. 
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From  Marion:  George  H.  Burnett,  Judge. 

This  is  a  suit  by  Dora  A.  Hoffmire  and  others 
to  declare  null  and  void  a  deed  made  by  their  de- 
ceased father,  John  M.  Martin,  in  April,  eighteen 
hundred  and  ninety-three,  to  the  defendant  James  S. 
Martin,  on  the  ground  of  nondelivery.  There  was  a 
decree  for  plaintiffs,  and  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  TUmon  Ford  and  William  M.  Kaiser, 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Messrs.  William  Y.  Masters  and  Wittiam 
H.  Holmes. 

John  M.  Martin  died  of  consumption  in  July, 
eighteen  hundred  and  ninety-three,  leaving  four 
daughters,  the  plaintiffs  herein,  and  one  minor  son, 
the  defendant,  as  his  heirs  at  law.  For  a  long  time 
prior  to  his  death  he  was  ill  and  infirm,  and  fully 
realized  that  he  could  not  recover.  In  August, 
eighteen  hundred  and  ninety-two,  having  in  view 
the  equal  division  of  his  property  among  all  his 
children,  he  executed  deeds  to  them  severally,  but 
retained  the  same  in  his  possession  and  under  his 
control.  Subsequently  changing  his  mind,  and  desir- 
ing that  the  property  should  go  to  his  minor  son,  he 
destroyed  the  former  deeds,  and  on  the  eleventh  of 
April,  eighteen  hundred  and  ninety-three,  sent  for  a 
justice  of  the  peace,  and  requested  him  to  prepare 
a  deed  conveying  the  land  to  the  defendant,  saying 

29  Ob.— 10. 
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that  he  "wanted  Jimmy,"  meaning  the  defendant, 
"to  have  this  piece  of  land."  A  short  time  after 
the  deed  was  executed,  the  grantor  handed  it  to  his 
brother,  S.  S.  Martin,  who  testifies  that  he  (the 
grantor)  "got  it  (the  deed)  out  and  handed  it  to 
rae,  and  says,  'I  want  you  to  take  this,  and  after  I 
am  gone  I  want  you  to  have  it  recorded  and  turn 
it  over  to  the  boy/  meaning  the  defendant."  He 
afterwards  told  the  plaintiffs  and  others  that  he  had 
deeded  the  land  to  the  defendant,  and  intended  him 
to  have  it.  The  testimony  of  S.  S.  Martin  is  all 
the  evidence  in  the  record  as  to  what  occurred  at 
the  time  of  the  delivery  to  him,  but  some  of  the 
plaintiffs  testify  that  after  the  deed  had  been  exe- 
cuted their  father  told  them  that  he  still  had  it  in 
his  possession,  and  intended  to  keep  it  until  his 
death.  These  statements  were  probably  made  dur- 
ing the  interval  between  its  execution  and  delivery 
to  S.  S.  Martin,  for  it  is  clear  that  the  delivery 
of  the  deed  was  absolute  and  unconditional,  the 
grantor  *  never  having  possession  of  it  thereafter. 
And  we  think  it  is  manifest  from  his  declarations 
at  the  time,  as  well  as  from  all  the  surrounding 
circumstances,  that  he  intended  by  such  delivery  to 
divest  himself  of  all  power  and  dominion  over  the 
deed,  and  that  it  was  no  longer  subject  to  his  con- 
trol. Upon  these  facts  the  only  question  to  be  de- 
termined is  whether  there  was  a  sufficient  delivery 
of  the  deed  by  the  grantor  to  pass  the  title  to  the 
grantee.  The  question  as  to  when  a  deed,  executed 
and  deposited  with  a  stranger  to  be  delivered  to 
the  grantee  upon  the  death  of  the  grantor,  is  effect- 
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ual  to  pass  title,  has  been  the  subject  of  much 
judicial  controversy,  but  it  is  now  substantially 
agreed  that  its  solution  depends  on  whether  the 
grantor  intends  to  and  does  retain  dominion  and 
control  over  it  after  such  delivery,  or  parts  with 
the  possession  and  control  of  it  absolutely  at  the 
time  of  the  delivery.  In  the  former  case,  by  the 
great  weight  of  authority — although  the  decisions 
are  not  entirely  harmonious — there  is  no  sufficient 
delivery,  and  the  deed  passes  nothing:  1  Devlin  on 
Deeds,  §  282;  Stinson  v.  Anderson,  96  111.  372;  Pruts- 
man  v.  Baker,  30  Wis.  644  (11  Am.  Rep.  592); 
Brown  -v.  Brown,  66  Me.  316;  Cook  v.  Brown,  34  N.  H. 
460;  Williams  v.  Schatz,  42  Ohio  St.  47;  Provart  v. 
HnrrUs,  150  111.  40  (36  N.  E.  958);  Davis  v.  Ellis, 
39  W.  Va.  226  (19  S.  E.  399).  But  if  the  grantor 
parts  with  all  dominion  and  control  over  the  deed, 
reserving  no  right  to  recall  it  or  alter  its  provis- 
ions, it  is  a  good  delivery,  and  the  grantee  will,  on 
the  death  of  the  grantor,  succeed  to  the  title.  It 
was  so  held  in  Foster  v.  Mansfield,  3  Mete.  412,  (37 
Am.  Dec.  154,)  where  a  grdntor  executed  a  deed 
and  delivered  it  to  the  scrivener,  to  be  retained  by 
him  until  the  grantor's  death,  and  then  to  be  de- 
livered to  the  grantee.  In  this  case  Mr.  Chief  Jus- 
tice Shaw  makes  a  distinction  which  seems  gen- 
erally to  be  recognized  by  the  authorities  between 
a  deed  of  the  kind  here  under  consideration  and 
an  escrow.  He  says:  "Where  the  future  delivery 
is  to  depend  upon  the  payment  of  money,  or  the 
performance  of  some  other  condition,  it  will  be 
deemed    an    escrow.     Where   it   is    merely    to   await 
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the  lapse  of  time,  or  the  happening  of  some  con- 
tingency, and  not  the  performance  of  any  condition, 
it  will  be  deemed  the  grantor's  deed  presently. 
Still  it  will  not  take  effect  as  a  deed  until  the  sec- 
ond delivery;  but  when  thus  delivered,  it  will  take 
effect,  by  relation,  from  the  first  delivery."  Again, 
in  the  case  of  Stone  v.  Duvall,  77  111.  475,  where  a 
party  executed  a  deed  for  land  to  his  married 
daughter,  and  directed  the  party  in  whose  hands 
he  placed  the  same  to  have  it  recorded,  and  hold  it 
until  the  grantor's  death,  but,  having  survived  the 
daughter,  filed  a  bill  to  set  the  same  aside,  it  was 
held  that,  in  the  absence  of  proof  of  any  mistake 
in  drafting  the  same,  the  deed  could  not  be  set 
aside,  but  that  the  grantor's  original  intention  must 
be  carried  into  effect,  that  he  was  entitled  to  the 
use  of  the  land  as  though  he  had  a  life  estate 
therein,  and  upon  his  death  the  deed  would  take 
effect  so  as  to  have  vested  a  title  in  the  grantee  by 
relation  back,  and  so  pass  the  title  to  her  heirs  at 
law.  So  also  in  Latham  v.  Udell,  38  Mich.  238,  the 
grantor  executed  and  acknowledged  certain  deeds, 
and  delivered  them  to  his  wife  with  directions  to 
hand  them  over  to  the  grantees  immediately  after 
his  death,  and  it  was  held  that  such  deeds  were 
operative  to  carry  out  the  grantor's  intent,  and  were 
not  void  for  nondelivery.  To  the  same  effect  are 
Lang  v.  Smith,  36  W.  Va.  734  (17  S.  E.  213); 
Stephens  v.  Rinehart,  72  Pa.  St.  434;  Reed  v.  Douthit> 
62  111.  348;  Hathaway  v.  Payne,  34  N.  Y.  92;  Wheel- 
wright v.  Wheelwright,  2  Mass.  447;  Devlin  on 
Deeds,  §  280;  and  the  authorities  which  are  cited  in 
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these  cases  fully  sustain  the  rule  laid  down.  Within 
this  rule,  and  upon  the  evidence,  the  court  is 
clearly  of  the  opinion  that  there  was  a  sufficient 
delivery  of  the  deed  by  the  grantor  to  vest  the  title 
in  the  defendant  after  his  death.  The  decree  of 
the  court  belbw  must  therefore  be  reversed,  and  the 
complaint  dismissed.  Reversed. 


Decided  at  Pendleton,  July  18,  1896. 
IVANHOE  v.  CITY   OF   ENTERPRISE. 

[46  Pac.  771.] 

Local  Improvements — Abutting  Owner — Personal  Liability. —  Undet 
a  charter  authoring  a  city  to  improve  and  repair  streets  at  the  ex- 
pense of  the  owners  of  the  lots  abutting  upon  such  improvements, 
the  city  cannot  recover  a  personal  judgment  against  such  owner, 
but  the  expense  is  a  charge  only  upon  the  abutting  property. 

From  Wallowa:   Robert  Eakin,  Judge. 

This  is  an  appeal  from  the  judgment  of  the  cir- 
cuit court  on  review  of  proceedings  in  an  action  at 
law  brought  by  the  City  of  Enterprise  before  its 
recorder,  sitting  as  a  justice  of  the  peace,  against 
Messrs.  Ivanhoe  and  Sheahan  the  plaintiffs  herein, 
to  recover  the  sum  of  three  dollars,  being  the  cost 
to  the  city  of  the  construction  of  a  surface  drain- 
way  or  gutter  in  the  public  street  in  front  of  the 
plaintiffs'  property.  On  June  twenty-second,  eighteen 
hundred  and  ninety-four,  the  city  provided  by  ordi- 
nance for  the  construction  of  surface  drainways  or 
gutters  on  certain  streets,  the  cost  of  construction 
and  repair  thereof  to  be  paid  in  the  first  instance 
by    the    city,    but    the    ordinance    further    provided 
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that  "the  owner  or  owners  of  any  lot,  lots,  or  parts 
of  a  lot  facing  upon  said  improvement,  shall  pay 
all  the  cost  of  making  and  keeping  in  repair  such 
portion  of  such  improvement  as  may  adjoin  and 
faco  upon  his  or  their  lot,  lots,  or  parts  of  a  lot, 
within  ten  days  after  the  completion  of  said  im- 
provement, and  thereafter  for  said  repairs  within 
ten  days  from  the  time  so  made,  which  said 
amounts  to  be  paid  by  the  said  owner  or  owners 
shall  be  collected  by  the  city  marshal,  and  turned 
over  to  the  city  treasurer,  and  if  any  such  owner  or 
owners  of  such  lot,  lots,  or  parts  of  a  lot  shall  neg- 
lect or  refuse  to  make  payment  after  the  same  shall 
become  due  as  herein  provided,  the  same  shall  be 
collected  by  action  at  law  in  the  name  of  the  City 
of  Enterprise."  The  drains  were  constructed  and 
paid  for  by  the  city,  as  provided  in  the  ordinance, 
the  cost  of  constructing  the  same  along  and  in 
front  of  plaintiffs'  property  being  three  dollars. 
This  remaining  unpaid,  the  city  brought  an  action 
at  law  to  recover  the  same,  resulting  in  a  judg- 
ment in  favor  of  the  city,  which  was  affirmed  on 
review  by  the  circuit  court,  and  plaintiffs  appeal. 

Reversed. 

For  appellants  there  was  a  brief   and  an  oral  ar- 
gument by  Messrs.  Ivanhoe  and  Sheahan  in  pro.  per. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  C.  H.  Finn. 

Opinion  by  Mr.  Chief  Justice  Beak. 

Several  interesting  questions  have  been  presented 
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and  ably  argued  by  counsel,  but  we  shall  only  no- 
tice one  which  we  deem  decisive  of  the  case.  It  is 
contended  by  plaintiffs  that  the  personal  judgment 
against  them  is  void  for  the  reason,  among  others, 
that  a  tax  or  assessment  for  local  improvement  can, 
under  the  charter  of  the  city,  be  made  a  charge 
only  upon  the  property  benefited,  and  not  against 
the  owner  personally,  and  in  our  opinion  this  posi- 
tion is  well  taken.  It  is  extremely  doubtful 
whether  a  statute  creating  or  authorizing  a  personal 
liability  against  a  landowner  for  local  improvements 
can  be  upheld  on  constitutional  grounds:  24  Am. 
and  Eng.  Ency.  of  Law,  77;  Elliott  on  Roads  and 
Streets,  400;  Taylor  v.  Palmer,  31  Cal.  240;  City  of 
St  Louis  v.  Allen,  53  Mo.  44.  But,  whether  it  can 
or  not,  it  is  clear  that  in  the  absence  of  express 
legislative  authority,  a  municipality  cannot  compel, 
by  means  of  a  personal  judgment,  the  property  of 
a  citizen  not  specially  benefited,  to  contribute  to 
the  cost  of  such  an  improvement,  and  a  general 
power  to  levy  and  collect  taxes  for  city  purposes  is 
not  sufficient  to  authorize  it  to  do  so:  24  Am.  and 
Eng.  Ency.  of  Law,  77;  Green  v.  Ward,  82  Va.  324; 
Neenan  v.  Smith,  50  Mo.  525;  City  of  Seattle  v.  Yes- 
ler,  1  Wash.  Ter.  575.  Now,  the  City  of  Enterprise 
is,  by  its  charter,  authorized  to  provide  for  the 
"construction,  cleaning,  and  repairing  of  sidewalks, 
crosswalks,  and  gutters";  and  also  to  provide  "  for 
the  grading,  paving,  planking,  or  otherwise  improv- 
ing, repairing,  and  cleaning  streets,  alleys,  and 
walks  at  the  expense  of  the  owner  or  owners  of  th* 
lot   or   lots   facing   such    improvements";    "to    erect, 
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regulate,  construct,  and  keep  in  repair  public  bridges 
and  highways;  to  provide  for  the  removal  of  stand- 
ing water  and  unwholesome  and  offensive  substances, 
and  secure  the  health,  peace,  and  improvement  of 
the  city,"  etc.  But  neither  of  these  provisions  em- 
powers it  to  make  the  cost  thereof  a  personal  charge 
upon  the  owner  of  abutting  property.  The  general 
grant  of  power  to  construct  gutters;  to  regulate,  con- 
struct, and  keep  in  repair  highways;  to  provide  for 
the  removal  of  standing  water,  and  unwholesome  and 
offensive  substances,  and  to  secure  the  health,  peace, 
and  improvement  of  the  city,  does  not  authorize  the 
levying  of  special  assessments  against  abutting  prop- 
erty: Wright  v.  City  of  Chicago,  20  111.  252;  Mayor 
of  Annapolis  v.  Harwood,  32  Md.  471  (3  Am.  Rep. 
161).  And  the  power  to  improve  streets  at  the  ex- 
pense of  the  owner  or  owners  of  the  lot  or  lots  fac- 
ing such  improvements,  under  the  well  settled  rules 
for  the  construction  of  municipal  charters,  cannot 
be  held  to  empower  the  city  to  make  the  cost  of 
such  improvements  a  personal  charge  against  the 
owner. 

A  municipality  can  only  exercise  the  power  of 
taxation  when  the  right  to  do  so  is  given  in  clear 
and  unmistakable  terms,  and  in  construing  its 
charter  reference  must  be  had  to  the  object  and 
purposes  of  the  grant,  and  it  will  never  be  pre- 
sumed that  the  legislature  intended  to  authorize  an 
unreasonable  or  unjust  proceeding,  unless  its  inten- 
tion to  do  so  is  indicated  in  express  terms.  Taxes  or 
assessments  for  local  improvements  are  supported  on 
the  theory  that  the  property  charged   is   so   situated 
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as  to  be  specially  benefited  by  the  improvement,  and 
hence,  as  an  equivalent  for  its  enhanced  value,  is 
made  to  bear  the  burden.  But  the  other  property  of 
the  owner  is  only  affected  by  the  improvement  in  the 
same  manner  as  the  property  of  all  other  citizens 
of  the  community,  and  it  would  be  unjust  and  in- 
equitable for  it  to  be  compelled  to  contribute  to  the 
expense  of  such  improvement  if  the  latter  does  not. 
When,  therefore,  the  statute  declares  that  the  im- 
provement may  be  made  at  the  expense  of  the  owner 
of  abutting  property,  it  must  be  understood  to  mean 
at  his  expense  by  making  it  a  charge  upon  his  prop- 
erty so  abutting,  and  not  a  personal  liability  enforci- 
ble  by  an  ordinary  action  at  law.  The  whole  theory 
of  local  assessments  confines  it  to  the  property  bene- 
fited, for,  if  the  owner  is  personally  liable,  it  is  not 
only  a  local  assessment,  but  also  a  general  one,  as 
against  him,  as  his  property,  whether  situated  within 
or  without  the  city,  may  be  taken  in  satisfaction 
thereof.  It  follows,  therefore,  that  the  judgment  of 
the  court  below  must  be  reversed,  and  this  cause 
remanded,  with  directions  to  enter  a  judgment  an- 
nulling and  declaring  void  the  said  judgment  of  the 
recorder  acting  as  a  justice  of  the  peace  against 
these  appellants.  Reversed. 
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Decided  at  Pendlbton,  July  18,  1896. 
SNELL  v.  BAKER   CITY   BANK. 

[46PRC.783.] 

Estoppel  by  Fraudulent  Conduct. — A  bank  which  induced  plaintiff  to 
forego  levying  an  attachment  on  the  property  of  their  common 
debtor  by  its  promise  to  take  no  steps  to  secure  itself  until  another 
meeting  could  be  had,  but,  before  such  meeting,  procured  a  chattel 
mortgage  from  said  debtor,  is  estopped  to  assert  the  priority  thereof 
over  the  debtor's  subsequent  assignment  for  the  benefit  of  all  his 
creditors. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  a  suit  brought  for  the  purpose  of  setting 
aside  as  fraudulent  a  certain  chattel  mortgage  given 
by  defendant  E.  M.  Van  Slyck  to  the  Baker  City 
National  Bank,  and  to  have  the  lien  of  the  bank 
thereunder  decreed  to  be  inferior  to  the  subsequent 
attachment  lien  of  plaintiff.  The  facts  are  that  on 
July  seventeenth,  eighteen  hundred  and  ninety- 
three,  Van  Slyck,  who  was  engaged  in  the  drug 
business  at  Baker  City,  was  indebted  to  plaintiff  The 
Snell,  Heitshu  and  Woodard  Company  in  the  sum 
of  about  four  hundred  dollars,,  to  the  defendant 
bank  in  about  the  same  amount,  to  Blake,  its  cash- 
ier, in  the  sum  of  six  hundred  dollars,  besides  other 
indebtedness  to  various  persons  aggregating  five  or 
six  hundred  dollars,  and  was  practically  insolvent. 
On  the  day  named  the  plaintiff  sent  its  agent,  Mr. 
Buchanan,  from  Portland  to  Baker  City  for  the  pur- 
pose  of  collecting  or  securing  its  claim  by  attach- 
ment or  otherwise,  but  instructed  him  to  call  upon 
Mr.  James,  vice-president  of  the  defendant  bank,  be- 
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fore  taking  any  steps  in  the  matter,  and  see  if  an 
arrangement  could  not  be  made  to  combine  the  two 
claims,  and  obtain  a  joint  security  therefor  from  Van 
Slyck.  Upon  his  arrival  at  Baker  City,  Buchanan 
called  upon  Mr.  James  as  directed,  and  made  the 
proposition  to  combine  the  two  accounts,  which  he 
testified  James  agreed  to.  James,  however,  while 
admitting  that  Buchanan  made  such  a  proposition 
to  him,  says  that  he  refused  to  give  him  any  answer 
until  he  could  see  Van  Slyck,  who  it  seems  was 
out  of  town  at  the  time.  At  such  interview  it  was 
arranged  that  they  should  meet  again  for  the  con- 
sideration of  the  matter  in  the  evening  at  seven 
o'clock  and  thirty  minutes,  at  which  time  it  was 
expected  Van  Slyck  would  be  present,  and  Buchanan 
testifies  and  James  does  not  deny  that  it  was  un- 
derstood and  agreed  that  neither  party  should  take 
any  further  steps  in  the  matter  until  after  the 
meeting  in  the  evening.  Buchanan,  relying  upon 
this  understanding,  refrained  from  levying  an  attach- 
ment, as  he  otherwise  would  have  done,  but  the  de- 
fendant bank,  in  violation  thereof,  sent  its  cashier  to 
meet  Van  Slyck  on  his  return  to  town  in  the  after- 
noon, and  obtained  from  him  a  chattel  mortgage 
on  all  his  property  to  secure  its  claim,  and  also  an 
assignment  of  his  book  accounts  to  Blake  and  the 
bank  jointly,  as  security  for  the  payment  of  their 
claims.  On  the  twentieth  of  July  the  plaintiff  com- 
menced an  action  against  Van  Slyck,  and  had  a 
writ  of  attachment  issued  therein  and  placed  in  the 
hands  of  the  sheriff,  with  directions  to  attach  the 
mortgaged  property;   but   he  was  prevented  from  so 
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doing  by  the  officers  of  the  bank,  who  claimed  to 
be  in  possession  of  the  store,  although  there  had 
been  no  outward  or  formal  change  of  possession, 
and  the  business  had  been  conducted  by  Van  Slyck 
and  his  employes  apparently  the  same  after  as  be- 
fore the  execution  of  the  mortgage,  and  the  goods 
retailed  over  the  counter  as  formerly  for  cash  or 
on  credit.  After  the  writ  of  attachment  had  been 
issued  and  placed  in  the  hands  of  the  sheriff  for 
service,  the  bank  took  formal  possession  of  the  store, 
and  continued  to  sell  and  dispose  of  the  goods  at 
retail  and  for  cash  and  on  credit,  until  enjoined  in 
this  suit,  during  which  time  it  sold  goods  to  the 
amount  of  five  hundred  and  eighty  dollars  and  sev- 
enty-five cents  at  private  sale,  although  the  mortgage 
provided  for  foreclosure  by  sale  at  public  outcry 
after  ten  days*  notice.  On  the  twenty-fifth  of  July, 
and  after  the  bank  had  taken  possession  of  the 
store,  the  plaintiff  caused  to  be  served  upon  it  a 
writ  of  garnishment  in  the  attachment  proceedings, 
and  subsequently  commenced  this  suit  to  set  aside 
the  mortgage.  Pending  the  suit,  and  before  plain- 
tiff recovered  judgment  in  its  action  at  law,  Van 
Slyck  made  a  general  assignment  for  the  benefit  of 
creditors,  and  by  supplemental  and  amended  com- 
plaint his  assignee  was  made  a  party  defendant,  and 
the  property  in  controversy,  by  order  of  the  court 
and  consent  of  the  parties,  turned  over  to  him  for 
sale  without  prejudice  to  the  rights  of  the  parties 
to  the  suit.  The  court  below  found  and  decreed 
that  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty, including  the  amount  of  the  sales  made  by  the 
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bank,  and  the  accounts  assigned  to  Blake  and  the 
bank  jointly  as  security,  were  assets  in  the  hands  of 
the  assignee  for  distribution  among  the  creditors  of 
the  insolvent  estate  according  to  the  amount  of 
their  respective  claims,  and  from  this  decree  the 
bank  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Frank  L.  Moore. 

For  respondent  there  was  a  brief  by  Messrs. 
Snow  and  McCamant,  with  an  oral  argument  by 
Mr.    Wallace  McCamant. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  contention  for  the  plaintiff  is  that  the  decree 
of  the  court  below  should  be  sustained  because:  (1) 
The  appellant  is  estopped  by  its  conduct  and  agree- 
ment to  set  up  its  mortgage  as  against  the  plaintiff; 

(2)  that  by  permitting  the  mortgagor  to  remain  in 
possession  of  the  mortgaged  property  and  to  sell  the 
same  at  retail  it  abandoned  its  lien,  and  rendered 
the  mortgage  fraudulent  and  void  against  creditors; 

(3)  that  if  the  mortgage  had  any  validity  whatso- 
ever it  constituted  an  assignment  for  the  benefit  of 
creditors.  It  will  be  necessary  for  us  to  notice  the 
first  only  of  these  contentions,  as  we  deem  it  de- 
cisive of  the  case.  The  undisputed  evidence  shows 
that  the  bank  induced  plaintiff  to  forego  levying  an 
attachment  on  the  property  of  Van  Slyck  by  its 
promise  to  do  nothing  until  another  meeting  could 
be    had    between    its    representative    and    plaintiff's 
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agent,  and,  after  thus  lulling  the  company's  agent 
into  false  security,  and  without  his  knowledge,  in 
the  mean  time  took  the  mortgage  in  question  upon 
all  the  property  of  the  common  debtor  to  secure  its 
own  claim.  Under  these  circumstances  it  would  be 
an  exceedingly  harsh  rule  which  would  give  a  mort- 
gage thus  obtained  the  priority  claimed  for  it.  The 
bank  was  under  no  Obligation  to  make  any  promise 
or  agreement  with  Buchanan  because  he  had  con- 
sulted it  about  plaintiff's  claim.  It  could  have  kept 
silent  and  afterwards  protected  its  own  interest  with- 
out being  guilty  of  any  legal  wrong.  But  when  it 
agreed  with  him  to  do  nothing  in  the  matter  until 
another  meeting  could  be  had  in  the  evening,  and 
in  violation  of  such  agreement  undertook  to  secure 
its  own  claim  to  the  exclusion  of  the  plaintiff,  it 
was  guilty  of  a  fraud  against  which  a  court  of 
equity  will  relieve.  For  this  reason  the  decree  of 
the  court  below  should  be  affirmed,  and  it  is  so 
ordered.  Affirmed. 


Decided  at  Pendleton,  July  18,  189b. 
STATE  v.  GARDNER. 

[45Pac.  753.] 

Bail  Boed—  Breach— Code,  g{  1589,  1470. —A  bail  bond  in  the  form 
provided  by  Hill's  Code,  §  1470,  for  an  undertaking  alter  commit- 
ment and  before  indictment,  which  in  effect  states  that  the  exam- 
ination of  the  principal  in  the  bond  has  beem  completed,  and  re- 
quires that  he  shall  appear  and  answer  the  charge  on  which  he 
has  been  held,  in  whatever  court  it  may  be  prosecuted,  and  shall  at 
all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court,  and,  if  convicted,  shall  appear  for  judgment,  taken  by  a  com- 
mitting magistrate  prior  to  adjournment  of  the  examination,  does 
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not  require  defendant  to  appear  before  such  magistrate  for  examina- 
tion at  the  time  to  which  the  adjournment  is  taken,  and  failure  to 
do  so  is  not  a  breach. 

From  Wallowa:  Robert  Eakin,  Judge. 

Action  by  the  State  of  Oregon  against  J.  P. 
Gardner  and  John  P.  Shevlin  on  a  bail  bond  exe- 
cuted by  defendants  and  one  R.  M.  Downey.  From 
a  judgment  in  favor  of  plaintiff,  defendants  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.   Charles  H.  Finn. 

For  respondents  there  was  a  brief  by  Messrs.  John 
L.  Hand,  district  attorney,  and  Ivanhoe  and  Sheahan9 
with  an  oral  argument  by  Mr.  Rand. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  to  recover  five  hundred  dollars 
alleged  to  be  due  from  the  defendants  as  bail  for 
one  R.  M.  Downey.  From  the  findings  of  fact  it 
appears  that  on  August  eighteenth,  eighteen  hun- 
dred and  ninety-three,  Downey  was  arrested  upon  a 
charge  of  larceny  of  a  cow,  and  taken  before  J.  B. 
Olmstead,  County  Judge  of  Wallowa  County,  sitting 
as  a  committing  magistrate,  for  examination,  who 
adjourned  the  hearing  for  three  days  upon  motion 
of  the  accused,  and  ordered  that  he  be  admitted  to 
bail  in  the  sum  of  five  hundred  dollars  pending 
the  examination.  The  defendants  thereupon  made, 
executed,  and  filed  with  the  magistrate  an  under- 
taking of  which  the  following  is  a  copy: — 
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"  In  the  County  Court  of  the  State  of  Oregon  for  Wal- 
lowa County. 

"State  op  Oregon,  plaintiff/ 

v. 
"R.  M.  Downey,  defendant. 

"State  of  Oregon,  County  of  Wallowa:  **.  An  or- 
der having  been  made  on  the  eighteenth  day  of 
August,  eighteen  hundred  and  ninety-three,  by 
J.  B.  Olmstead,  county  judge  of  the  above  named 
county  and  state,  that  R.  M.  Downey  be  held  to  an- 
swer on  a  charge  of  larceny  of  a  cow,  upon  which 
he  has  been  duly  admitted  to  bail  in  the  sum  of 
five  hundred  dollars,  we,  J.  P.  Gardner  of  Enter- 
prise, Wallowa  County,  Oregon,  by  occupation  a 
farmer,  and  John  P.  Shevlin,  of  the  same  place,  by 
occupation  a  farmer,  hereby  undertake  that  the 
above  R.  M.  Downey  shall  appear  and  answer  the 
charge  above  mentioned  in  whatever  court  it  may 
be  prosecuted,  and  shall  at  all  times  render  himself 
amenable  to  the  orders  and  process  of  the  court,  and, 
if  convicted,  shall  appear  for  judgment  and  render 
himself  in  execution  thereof,  or  if  he  fail  to  perform* 
either  of  those  conditions  that  we  will  pay  to  the 
State  of  Oregon  the  sum  of  five  hundred  dollars. 
"Witness  our  hands  and  seals  this  eighteenth  day 
of  August,  eighteen  hundred  and  ninety-three. 

"J.   P.  Gardner  [seal]. 

"John  P.  Shevlin  [seal]," 

This  undertaking  having  been  approved,  Downey 
was  released  from  custody,  but,  having  failed  and 
neglected  to  appear  at  the  time  to  which  the  exam- 
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ination  had  been  adjourned,  the  magistrate  caused 
an  entry  of  that  fact  to  be  made  in  the  minutes  of 
the  proceedings,  and  adjudged  the  bond  forfeited. 

The  only  question  on  this  appeal  is  whether  the 
defendants  were  required  by  the  terms  of  their  un- 
dertaking to  produce  Downey  before  the  magistrate 
on  the  twenty-first  of  August  for  examination.  We 
think  not.  It  does  not  purport  to  have  been  given 
for  that  purpose,  and  the  sureties  are  entitled  to 
stand  on  their  contract  according  to  its  terms;  and 
if  it  does  not  correctly  state  the  intention  of  the 
parties  the  omission  cannot  be  supplied  by  parol. 
The  undertaking  is  not  of  the  character  contem- 
plated by  the  section  of  the  statute  authorizing  a 
magistrate  to  discharge  a  defendant  from  custody 
pending  an  examination,  upon  his  giving  bail  or 
depositing  money  in  lieu  thereof  for  his  appearance 
at  a  time  to  which  the  examination  is  adjourned, 
(Hill's  Code,  §  1589,)  but  is  in  the  form  provided 
for  an  undertaking  of  bail  after  commitment  and 
before  indictment:  Code,  §  1470.  It  in  effect  states 
that  the  examination  of  Downey  has  been  com- 
pleted, and  that  he  is  held  to  answer.  The  agree- 
ment of  the  sureties  is  that  he  shall  appear  and  an- 
swer the  charge  upon  which  he  has  been  held  in 
whatever  court  it  may  be  prosecuted,  and,  if  con- 
victed, shall  appear  for  judgment,  and  this  is  the 
extent  of  their  obligation.  The  undertaking  as 
given  by  them  contains  no  contract  or  agreement 
on  their  part  that  Downey  would  appear  before  the 
magistrate  for  examination  at  any  time  or  place  at 
29  Ob.— 17. 
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all,  and  therefore  his  failure  to  do  so  was  not  a 
breach  of  their  contract.  The  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  complaint 

Reversed. 


Decided  at  Pendleton,  July  18,  1896. 
THOMAS   v.  BOWEN. 

[45  Pac.  788.] 

1.  Sufficiency  of  Notice  of  Appeal— Costs.— It  is  not  necessary  that 

the  notice  of  appeal  from  a  judgment  should  state  the  amount  of 
costs  and  disbursements. 

2.  Bill  of  Exceptions — Conclusiveness  of  Judge's  Certificate. —  The 

certificate  of  the  trial  judge  appended  to  the  bill  of  exceptions 
conclusive  on  the  appellate  court,  in  the  absence  of  some  direct  mo- 
tion or  other  step  to  correct  it. 

3.  What  Constitutes  Libel. —  A  publication  charging  plaintiff  with  hav- 

ing been  arrested  for  larceny,  commenting  upon  her  kleptomaniac 
tendences,  and  stating  that  stolen  property  was  found  in  her  apart- 
ments, is  libelous  per  se,  unless  privileged,  for  it  will  probably  cause 
plaintiff  pecuniary  loss,  will  injure  her  association  with  the  com- 
munity where  she  lives,  and  expose  her  to  public  contempt. 

4.  Libel — Presumption  of  Malice — Bubden  of  Peoof. —  When  a  pub- 

lication is  libelous  per  se,  the  falsity  thereof  and  defendant's  malice 
will  be  presumed,  though  both  are  alleged,  where  plaintiff  does  not 
base  her  right  of  action  on  such  allegations. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  an  action  to  recover  damages  for  the 
publication  of  an  alleged  libel.  The  plaintiff  alleges, 
in  substance,  that  the  defendants  are  the  owners 
and  publishers  of  the  Morning  Democrat,  a  daily 
newspaper  published  at  Baker  City;  that  they,  on 
October  fifth,  eighteen  hundred  and  ninety-five, 
wrongfully  published  in   said  newspaper   the   follow- 
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ing  words  concerning  the  plaintiff,  to  wit:  "Charged 
with  Larceny — Mrs.  Flora  Thomas,  colored,  in  the 
toils.  The  arrest  of  Mrs.  Flora  Thomas,  a  colored 
domestic  in  the  employ  of  Fannie  Hall,  the  brothel- 
keeper,  took  place  yesterday  by  Constable  Snow,  on 
a  warrant  charging  her  with  larceny  from  a  dwell- 
ing. The  woman  has  only  been  in  the  employ  of 
Fannie  Hall  a  short  time,  but  long  enough  it 
seems  for  her  to  ply  her  kleptomaniac  tendencies  to 
their  full  measure.  Numerous  articles  were  missed 
from  the  house  at  various  times,  until  finally  her 
apartments  in  a  house  on  an  adjoining  block  were 
searched,  and  the  stolen  property  found.  The 
woman  was  taken  before  Justice  Bently,  who  allowed 
the  woman  to  go  on  her  own  recognizance  until  her 
preliminary  examination  was  called  today."  "As- 
sault and  Battery. — The  police  judge  was  called  upon 
yesterday  to  inquire  into  a  case  of  assault  and  bat- 
tery wherein  Eben  P.  Torrey  and  Fannie  Hall  were 
charged  with  beating  and  striking  Mrs.  Flora 
Thomas,  the  colored  woman,  late  in  the  employ  of 
Hall,  and  now  under  arrest  for  larceny  from  the 
former's  den  of  infamy."  That  said  publication 
was  false,  scandalous,  and  defamatory.  And  for  a 
second  cause  of  action  it  is  alleged  that  on  October 
seventh  of  that  year,  the  defendants  wrongfully  pub- 
lished in  the  Weekly  Bedrock  Democrat,  a  newspa- 
per published  at  Baker  City,  of  which  they  were  the 
owners  and  publishers,  the  same  words  concerning 
the  plaintiff.  The  defendants,  after  denying  the  ma- 
terial allegations  of  the  complaint,  alleged  that  the 
language  so  published  was  true,  and  set  forth  other 


260  Thomas  v.  Bowen.  [  29  Or. 

facts  in  mitigation  of  damages.  A  reply  having 
put  in  issue  the  allegations  of  new  matter  contained 
in  the  answer,  a  trial  was  had;  and,  after  the  plain- 
tiff had  introduced  her  evidence  and  rested,  the 
court,  upon  motion,  granted  a  nonsuit,  and  ren- 
dered judgment  against  the  plaintiff  for  the  costs 
and  disbursements  of  the  action,  from  which  judg- 
ment she  appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  King 
and  Saxton  with  an  oral  argument  by  Mr.  Will  R. 
King. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.   W.  F.  Butcher. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  defendants  contend  that  the  notice  of  ap- 
peal does  not  describe  or  identify  the  judgment, 
and  that  the  bill  of  exceptions  does  not  contain  all 
the  evidence  introduced  by  the  plaintiff,  and  for 
these  reasons  move  to  dismiss  the  appeal.  The  ma- 
terial part  of  the  notice  of  appeal,  directed  to  the 
defendants  and  their  attorneys,  is  as  follows:  "You, 
and  each  of  you,  will  take  notice  that  the  above 
named  plaintiff,  Cora  Thomas,  appeals  to  the  Su- 
preme Court  of  the  State  of  Oregon  from  the  judg- 
ment of  the  Circuit  Court  of  the  State  of  Oregon 
for  Baker  County,  made  and  entered  in  the  above 
entitled  action  on  the  thirteenth  day  of  December, 
eighteen  hundred  and  ninety-five,  sustaining  defend- 
ants' motion  for  a  nonsuit,  and  in  favor  of  said  de- 
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fendants  and  against  said  plaintiff,  Cora  Thomas, 
for   the   sum   of    their    costs    and    disbursements   in 

said  action,  taxed  at  dollars,  and  direction  that 

execution  issue  therefor;  and  you  will  take  notice 
that  said  plaintiff  appeals  from  the  whole  and  every 
part  of  the  said  judgment,  and  that  upon  said  ap- 
peal, plaintiff  intends  to  rely  upon  the  following 
errors."  In  Crawford  v.  Wist,  26  Or.  596,  (39  Pac. 
218,)  it  is  said:  "The  tendency  of  the  court  as  in- 
dicated by  recent  decisions  is  to  construe  notices  of 
appeal  liberally,  and  hold  them  sufficient  if,  by  fair 
construction  or  reasonable  intendment,  the  court  can 
say  that  the  appeal  is  taken  from  the  judgment  in 
a  particular  case."  Tested  by  this  rule,  the  court 
has  no  doubt  that  the  appeal  is  taken  from  the 
judgment  of  which  the  plaintiff  complains.  We  fail 
to  see  how  the  notice  of  appeal  could  be  made 
much  more  specific.  It  is  true  the  amount  of  the 
costs  and  disbursements  is  not  stated  therein;  this 
is  ascertained  by  the  clerk  after  judgment  as  inci- 
dent thereto;  and,  while  it  becomes  a  part  thereof 
when  taxed,  its  insertion  in  the  notice,  except  on 
appeal  from  the  taxation,  must  necessarily  be  unim- 
portant, for  it  is  the  judgment  and  not  an  incident 
thereof  from  which  the  appeal  is  taken. 

2.  It  has  been  settled  by  an  unbroken  line  of  de- 
cisions that  the  action  of  the  trial  court  in  sustaining 
or  overruling  a  motion  for  a  judgment  of  nonsuit, 
or  any  other  ruling  based  upon  a  consideration  of 
the  evidence,  will  not  be  reviewed  in  this  court  un- 
less it   satisfactorily  appears  that  the  bill  of   excep- 
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tions  contains  all  the  evidence  upon  which  the  court 
was  called  to  pass:  Fulton  v.  Earhart,  4  Or.  61;  Parker 
v.  Montieth,  7  Or.  277;  State  v.  Tom,  8  Or.  177;  Hay- 
den  v.  Long,  8  Or.  244;  State  v.  Jackson,  9  Or.  457; 
State  v.  Lee  Yan  Yan,  10  Or.  365;  Woods  v.  Court- 
ney, 16  Or.  121  (17  Pac.  745);  Atterberry  v.  Portland 
and  Willamette  Valley  Railway  Company,  18  Or.  85 
(22  Pac.  527);  Johnston  v.  Oregon  Short  Line  Rail' 
way  Company,  23  Or.  94  (31  Pac.  283);  Hedin  v. 
Surburban  Railway  Company,  26  Or.  156  (37  Pac. 
540).  The  bill  of  exceptions,  among  other  things, 
recites  that  "At  the  trial  of  said  cause,  after  plain- 
tiff had  introduced  the  testimony  of  her  witnesses 
and  rested,  defendants,  by  their  counsel,  filed  a  mo- 
tion for  a  judgment  of  nonsuit,  which  motion  the 
court  then  and  there  sustained,  to  which  ruling  of 
the  court,  counsel  for  plaintiff  then  and  there  ex- 
cepted, which  exception  was  allowed.  The  testimony 
upon  the  part  of  plaintiff,  the  rulings  of  the  court 
upon  the  testimony  offered  by  plaintiff,  and  the  ex- 
ceptions of  counsel  for  plaintiff  to  said  rulings  were 
as  follows."  To  this  the  judge  appended  a  certificate, 
of  which  the  following  is  an  extract:  "I  further 
certify  that  the  foregoing  bill  of  exceptions  contains 
all  of  the  evidence  offered  by  the  plaintiff  upon  the 
trial  of  said  cause  up  to  the  time  that  plaintiff 
rested  her  case  in  chief,  and  defendants  filed  their 
motion  for  a  nonsuit."  The  point  relied  upon  in 
support  of  the  defendants*  motion  is  that  the  bill 
of  exceptions  does  not  contain  the  record  of  the 
oro^s-examination  of  the  plaintiff's  witnesses,  but 
the  certificate  of   the   judge  thereto  is  binding  upon 
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us,  and  from  it  we  must  conclude  that  there  was  no 
such  record,  and  hence  the  motion  to  dismiss  the 
appeal  must  be  overruled. 

3.  This  brings  us  to  a  consideration  of  the  ac- 
tion of  the  trial  court  in  granting  the  judgment  of 
nonsuit.  An  examination  of  the  bill  of  exceptions 
shows  that  plaintiff  introduced  evidence  at  the  trial, 
a  summary  of  which  is  as  follows:  That  on  October 
fifth  and  seventh,  eighteen  hundred  and  ninety-five, 
the  defendants  were  the  editors  and  publishers  of 
the  Morning  Democrat  and  the  Weekly  Bedrock 
Democrat,  newspapers  published  at  Baker  City,  and 
that  on  said  dates  the  alleged  libelous  articles  were 
published  in  said  papers  respectively;  that  the  plain- 
tiff had  not  been  arrested;  that  the  articles  referring 
to  Flora  Thomas  related  to  and  were  published  of 
and  concerning  the  plaintiff,  Cora  Thomas,  but  no 
evidence  was  offered  tending  to  prove  the  allegation 
of  the  complaint  that  "said  publication  was  false, 
scandalous,  and  defamatory."  It  is  contended  that 
the  article  so  published  imputed  to  the  plaintiff  the 
commission  of  a  felony,  that  its  tendency  was  to 
expose  her  to  public  hatred  and  contempt,  and  to 
render  her  subject  to  shame  and  disgrace,  and 
therefore  libelous  per  se;  that  the  burden  of  proof 
was  cast  upon  the  defendants  to  establish  their  plea 
of  justification;  that  the  words  being  libelous  per  se, 
the  law  will  presume  that  the  publication  was  false> 
scandalous,  and  defamatory,  and,  although  these 
facts  were  alleged  in  the  complaint,  the  plaintiff  was 
under    no    obligation  to   offer   any    evidence   thereof 
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until  the  defendant  had  produced  evidence  tending 
to  prove  their  plea  of  justification.  The  right  of 
personal  security  which  has  been  transmitted  to  us 
from  Magna  Charta,  and  incorporated  into  the  fun- 
damental law  of  this  state,  guarantees  to  every 
member  of  society  the  preservation  of  his  good 
name  from  detraction,  and  for  any  infringement  of 
this  right  the  law  furnishes  an  adequate  remedy: 
Constitution  of  Oregon,  Art.  I,  §  10;  2  Kent's  Com- 
mentaries, *16.  Written  or  printed  words,  having 
a  greater  capacity  to  injure,  give  to  the  person 
who  is  the  subject  of  a  false  charge  a  right  of  ac- 
tion which  the  same  language  when  merely  spoken 
would  not  afford:  Townshend  on  Slander  and  Libel, 
§  18.  The  reason  usually  assigned  for  the  existence 
of  this  rule  is  the  degree  of  injury  inflicted,  which 
is  measured  by  the  effect  it  produces  upon  the  pub- 
lic mind.  The  written  or  printed  language  mani- 
fests a  greater  degree  of  deliberation,  and  justifies 
an  inference  that  it  is  the  result  and  expression  of 
a  settled  conviction.  In  a  country  in  which  nearly 
all  are  more  or  less  educated,  the  local  newspaper 
must  necessarily  disseminate  information  to  a 
greater  number,  and  with  more  rapidity  and  cer- 
tainty, than  oral  communications,  and  when  such 
newspaper  contains  a  false  charge  preferred  against 
any  person  in  the  vicinity,  the  evidence  thereof  re- 
mains as  long  as  the  publication  exists.  The  spoken 
language,  however,  is  frequently  the  result  of  hasty 
judgment,  or  prompted  by  excitement  or  passion,  to 
which  little  importance  is  attached  by  the  hearers, 
and   the   power   of    the   wrongdoer    to   inflict   injury 
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is  often  at  an  end  when  the  utterance  has  died 
upon  the  ear.  The  law,  recognizing  these  reasons, 
attaches  much  more  importance  to  the  deliberate 
written  or  printed  language,  and  rightfully  holds 
that  some  charges  are  prima  facie  actionable  as 
libel  that  would  not  be  actionable  in  slander  unless 
actual  injury  is  alleged  and  proved  to  have  resulted 
therefrom:  Cooley  on  Torts,  204. 

All  language  that  necessarily  must  or  naturally 
and  presumptively  will  occasion  pecuniary  damage 
to  the  person  of  whom  it  is  spoken  is  actionable 
per  se:  Newell  on  Defamation,  Slander,  and  Libel, 
181;  Townshend  on  Slander  and  Libel,  §  146.  "Any 
false  and  malicious  writing  published  of  another," 
says  Judge  Cooley  in  his  work  on  Torts,  206,  "is 
libelous  per  se,  when  its  tendency  is  to  render  him 
contemptible  or  ridiculous  in  public  estimation,  or 
expose  him  to  public  hatred  or  contempt,  or  hinder 
virtuous  men  from  associating  with  him.,,  The  lan- 
guage complained  of  charges  the  plaintiff  with  hav- 
ing been  arrested  for  the  commission  of  the  crime 
of  larceny  from  a  dwelling;  comments  upon  her 
kleptomanic  tendencies,  and  states  that  stolen  prop- 
erty was  found  in  her  apartments,  and  under  the 
definition  above  given  was  libelous  per  se,  unless  its 
publication  was  privileged.  The  organic  law  of  the 
state  demands  that  justice  should  be  administered 
openly  (Constitution  of  Oregon,  Art.  I,  §  10);  and 
this  being  so,  an  editor  may  publish  in  his  newspa- 
per a  fair  report  of  any  judicial  proceeding,  not  ex 
parte,  except  when,  from  the  nature  of  such  proceed- 
ing, it  would   be  against  public  policy  to  do  so,  for 


266  Thomas  v.  Bowen.  [29  Or. 

the  public,  having  a  right  to  attend  any  trial,  may 
read  what  it  could  hear  if  present,  and  hence  the 
publication  of  such  a  report  rebuts  the  inference  of 
malice,  and  excuses  the  editor  on  the  ground  of  con- 
ditional privilege:  Townshend  on  Slander  and  Libel, 
§  229.  The  same  learned  author  in  a  note  to  the 
next  section  says:  "The  editor  of  a  newspaper  has 
the  right  to  publish  the  fact  that  an  individual  has 
been  arrested,  and  upon  what  charge,  but  he  has 
no  right,  while  the  charge  is  in  course  of  investi- 
gation before  the  magistrate,  to  assume  that  the 
person  accused  is  guilty,  or  to  hold  him  out  to  the 
world  as  such."  The  publication  complained  of  as- 
sumed that  the  plaintiff  was  guilty  of  larceny  before 
she  had  been  convicted  thereof,  and  such  assump- 
tion being  unwarranted  cannot  be  excused  as  a  con- 
ditional privilege,  and  hence  the  charge  is  libelous 
per  Be. 

4.  The  plaintiff  having  been  charged  with  the 
crime  of  larceny,  malice  is  implied  by  law,  and  the 
burden  of  disproving  it  was  cast  upon  the  defend- 
ants: Usher  v.  Severance,  20  Me.  9  (37  Am.  Dec.  33); 
Godshalk  v.  Metzgar  (Penn.),  17  Atl.  215.  The  law 
presumes  that  a  person  is  innocent  of  a  crime  or 
wrong:  HilFs  Code,  §  776,  subdivision  1.  So,  where 
the  publication  charges  an  indictable  offense,  the 
presumption  of  innocence  is  prima  facie  evidence  of 
falsity  and  want  of  probable  cause,  and  sufficient  to 
compel  the  defendants  to  allege  and  prove  the  truth 
of  the  charge:  Conroy  v.  Pittsburgh  Times,  139 
Pac.    St.   334    (11  L.  R.  A.  725,21  Atl.   154).     "The 
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falsity  of  defamatory  words,"  says  Holt,  C.  J., 
in  Mclntyre  v.  Bransford  (Ky.),  17  S.  W.  359, 
"is  presumed,  because  the  law  will  not  presume 
misconduct  in  a  person.  If  libelous  per  se,  malice 
is  also  presumed;  and  if  the  defendant  pleads 
their  truth,  he  must  prove  it,  or,  in  the  absence  of 
any  other  defense,  respond  in  damages,  at  least  to 
some  extent.  If,  however,  their  truth  be  shown,  he 
is  not  liable,  although  he  may  have  been  actuated 
by  malice."  The  rule  is  ancient  and  also  well  es- 
tablished that  where  the  law  presumes  a  fact  it 
need  not  be  stated  in  the  pleading:  1  Chitty  on 
Pleading,  *221;  Bliss  on  Code  Pleading,  §175; 
Boone  on  Code  Pleading,  §  11.  The  publication  be- 
ing presumed  false,  scandalous,  and  defamatory,  the 
allegation  of  these  facts  was  unnecessary  and  imma- 
terial; and  this  being  so,  the  legal  presumption, 
until  disputed,  supplies  the  necessary  evidence,  and 
the  plaintiff  was  under  no  obligation,  in  the  first 
instance,  to  offer  any  evidence  in  support  thereof: 
Bliss  on  Code  Pleading,  §  361;  Hunt  v.  Bennett,  19 
N.  Y.  173;  Cooper  v.  Phipps,  24  Or.  357  (22  L.  R.  A. 
836,.  33  Pac.  985).  "Where  a  party,"  says  Leonard, 
J.,  in  Gilson  v.  Price,  18  Nev.  109,  (1  Pac.  458,) 
"grounds  his  right  of  action  upon  a  negative  alle- 
gation he  must  prove  it.  It  is  then  material,  and 
a  denial  raises  a  material  issue.  But  it  is  other- 
wise if  he  inserts  in  his  complaint  a  negative  alle- 
gation which  he  need  not  prove  in  order  to  make 
out  a  prima  facie  case."  The  plaintiff  did  not  base 
her  right  of  action  on  the  negative  allegations  con- 
tained in  the  complaint,  and  from  the   evidence   in- 
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troduced  it  appears  that  she  made  a  prima  facie 
case  entitling  her  to  nominal  damages,  at  least. 
Under  this  view  of  the  case,  the  court  erred  in  sus- 
taining the  motion  for  a  nonsuit,  for  which  reason 
the  judgment  is  reversed,  and  a  new  trial   ordered. 

Reversed. 
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as  Sg|  BANK   OF  WINNEMUCCA  v.  MULLANEY. 

[45  Pac  796.] 

Discharge  of  Attachmeht  Liew— Code,  g  161. — Under  section  161  of 
Hill's  Code,  providing  for  the  discharge  of  an  attachment,  except 
where  the  cause  of  attachment  and  the  cause  of  action  are  the 
same,  the  attachment  can  be  dissolved  only  for  defects  apjiarent  on 
the  face  of  the  proceedings,  for  since  the  enactment  of  this  section 
the  attachment  law  has  been  so  amended  that  the  cause  of  action 
and  the  cause  of  attachment  are  now  identical  in  all  cases. 

From  Malheur:  Morton  D.  Clifford,  Judge. 

This  is  an  appeal  by  the  First  National  Bank  of 
Winnemucca  from  a  judgment  in  its  favor  involv- 
ing the  validity  of  an  order  discharging  certain  real 
property  from  an  attachment  lien.  The  material 
facts  are  that  the  plaintiff,  having  commenced  an 
action  against  E.  F.  Mullaney  to  recover  nine  thou- 
sand five  hundred  and  sixty-five  dollars  and  interest 
upon  a  contract  for  the  payment  of  money,  sued  out 
a  writ  of  attachment,  in  pursuance  of  which  the 
sheriff  of  Malheur  County  attached  the  sum  of  one 
thousand  six  hundred  and  seventy-four  dollars  in  the 
hands  of  Evans  and  Courtner,  as  due  and  owing  from 
them  to  the  defendant   on   account  of   the  purchase 
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of  a  quantity  of  hay,  and  also  attached  the  east  half 
of  the  east  half  of  section  nine,  and  all  section  ten, 
i  ,  township  forty-one,  south  of  range  forty-two  east, 
in  said  county.  The  defendant  thereupon  moved 
the  court  to  dissolve  the  attachment  and  discharge 
the  same  as  to  the  property  and  credits  so  attached, 
and  in  support  thereof  filed  the  affidavit  of  on£ 
Louisa  A.  Mullaney,  from  which  it  appears  that  she 
is  the  wife  of  the  defendant;  that  she  claimed  the 
real  estate  as  her  separate  property,  and  that  the 
money  so  attached  was  due  from  the  garnishees  for 
hay  grown  on  her  said  land,  which  was  harvested 
at  her  expense;  that  the  defendant  had  no  interest 
in  said  money,  but  that  the  same  belonged  to  her. 
The  court  refused  to  discharge  the  garnishment,  but 
discharged  the  real  property  from  the  lien  of  the 
attachment,  and  rendered  judgment  against  the  de- 
fendant for  the  amount  demanded,  from  which  judg- 
ment the  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.   William  Smith. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  L.  Band. 

Opinion  by  Mr.  Justice  Moore. 

The  only  question  involved  is  as  to  the  authority 
of  the  court  to  discharge  the  real  property  from 
said  lien.  The  defendant  contends  that  this  author- 
ity is  conferred  by  section  161,  Hill's  Code,  which 
provides  that  the  defendant  may,  at  any  time  before 
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judgment,  except  where  the  cause  of  attachment 
and  the  cause  of  action  are  the  same,  apply  to  the 
court  or  judge  thereof,  where  the  action  is  pending, 
to  discharge  the  attachment,  in  the  manner  and  with 
the  effect  as  provided  in  sections  130  and  131,  for 
the  discharge  of  a  defendant  from  arrest.  This  was 
section  159  of  the  General  Laws  of  Oregon,  as  com- 
piled  by  Matthew  P.  Deady  and  Lafayette  Lane,  and 
should  be  construed  in  pari  materia  with  the  other 
sections  of  the  act  then  in  force.  Section  143  of 
that  compilation  authorized  the  issuance  of  a  writ  of 
attachment  upon  other  grounds  than  the  cause  of 
the  action,  but  this  section  has  been  several  times 
amended,  and  appears  as  section  145,  Hill's  Code,  as 
amended  by  the  act  of  the  legislative  assembly, 
approved  February  twenty-third,  eighteen  hundred 
and  ninety-five,  ( Session  Laws,  1895,  p.  58,)  and  now 
provides  that  the  writ  may  issue  in  all  actions  upon 
contract  for  the  payment  of  money  without  specify- 
ing any  other  cause  therefor.  In  the  case  at  bar  an 
examination  of  all  the  proceedings  discloses  that 
the  cause  of  action  and  the  cause  of  attachment 
are  the  same,  and,  this  being  so,  the  defendant  can 
not  invoke  the  aid  of  the  section  in  question. 
The  statute  furnishes  a  summary  method  for  trying 
the  title  to  personal  property  attached  when  claimed 
by  a  third  person,  ( Section  156,  Hill's  Code,)  but  it 
contains  no  similar  provision  for  trying  the  title  to 
real  property.  Assuming  that  the  defendant's  wife 
is  the  owner  in  fee  of  the  premises  attached;  no 
proceedings  had  or  judgment  rendered  against  her 
husband  could  in  any  manner  affect  her  title,  except 
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as  they  may  give  the  right  to  question  such  title  in 
a  suit  against  her.  It  must  be  presumed  that  the 
plaintiff,  by  attaching  the  land  of  the  defendant's 
wife,  had  a  theory  that  she  held  the  title  to  it 
in  trust  for  him,  and  that  by  acquiring  a  lien 
thereon  it  would  be  in  a  position  to  try  that  ques- 
tion. The  plaintiff  assumes  the  responsibility  of 
answering  in  damages  if  the  attachment  should 
turn  out  to  be  wrongful  or  without  sufficient 
cause;  but  its  right  to  attach  the  land,  and  thus 
test  the  correctness  of  such  theory  cannot  be 
questioned.  A  motion  to  discharge  an  attachment 
is  always  based  on  defects  apparent  on  the  face 
of  the  proceedings,  ( Drake  on  Attachment  §  415,) 
and  as  there  are  no  defects  apparent,  it  follows 
that  the  court  erred  in  allowing  the  motion. 
The  judgment  of  the  court  below  must  be  modified 
to  conform  to  the  views  herein  expressed,  and  the 
cause  will  be  remanded  with  instructions  to  deny 
the  motion,  reinstate  the  lieri  of  the  attachment  on 
the  real  property,  and  add  to  the  judgment  an  or- 
der for  the  sale  of  the  defendant's  interest  therein; 
and  as  thus  modified  the  judgment  will  be  affirmed, 
the  appellant  to  recover  of  the  respondent  its  costs 
and  disbursements  in  this  court  and  the  court  be- 
low. Reversed. 
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Decided  at  Pendleton,  July  18,  1880. 
STEEL  v.  FELL. 

1-29-172  £45  Paa  ™-l 
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29  ggl         T  ax  atioh— Deduction  fob  Indebtedness— Code,  $  2832.— Under  section 
,  ^     ~ '  2832,    Hill's    Code,    which   provides    that    whenever    the    assessor, 

80   192)  through   mistake  or  otherwise,   shall   return  as  taxable  property  a 

"  greater  amount  than  should  be  assessed  to  any  person,  the  sheriff 

may  remit  the  excess  upon  affidavit  that  the  property  was  wrong- 
fully assessed,  and  presentation  of  a  verified  list  of  all  the  person's 
property  liable  to  taxation.  The  sheriff  has  no  power  to  allow  a 
deduction  from  the  tax  for  indebtedness;  his  power  is  limited  to 
remitting  the  tax  on  the  excess  of  taxable  property  listed  against 
the  taxpayer  by  the  i 


From  Malheur:  Robert  Eakin,  Judge. 

This  is  a  proceeding  by  mandamus  to  compel 
the  sheriff  under  section  2832,  Hill's  Code  of  Ore- 
gon, to  deduct  certain  indebtedness  claimed  by  Steel 
and  Adams  from  the  amount  of  their  taxable  prop- 
erty, and  to  remit  the  taxes  upon  the  amount  so 
deducted.  The  facts  out  of  which  the  controversy 
arose  are  briefly  these:  On  July  twenty-first,  eighteen 
hundred  and  ninety-one,  Steel  and  Adams,  having 
been  applied  to  by  the  assessor  of  Malheur  County 
for  a  statement  of  their  taxable  property,  filled  out 
a  blank  list  used  for  the  purpose,  and  gave  in  their 
property  in  brief  as  follows:  Land,  one  thousand 
three  hundred  and  sixty  dollars;  improvements 
thereon,  one  thousand  six  hundred  dollars;  personal 
property,  twelve  thousand  three  hundred  and  twenty- 
two  dollars;  aggregating  fifteen  thousand  two  hun- 
dred and  eighty-two  dollars,  a»d  claimed  an  ex- 
emption  of   three   hundred   dollars,  and  a  deduction 
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for  indebtedness  within  the  state  in  the  sum  of 
twenty  thousand  dollars.  The  assessor  extended  the 
property  so  listed  upon  the  assessment  roll  with  de- 
ductions as  claimed  for  exemption  and  indebtedness, 
and  so  returned  the  same  to  the  board  of  equaliza- 
tion. On  September  third,  eighteen  hundred  and 
ninety-one,  I.  H.  Adams,  one  of  the  firm  of  Steel 
and  Adams,  appeared  in  behalf  of  the  firm  before 
tiie  board  of  equalization,  in  response  to  its  sum- 
mons, and  was  examined  touching  the  indebtedness 
claimed;  and,  after  considering  the  matter,  the  board 
struck  out  and  disallowed  the  whole  of  the  alleged 
indebtedness,  and  fixed  the  valuation  of  their  taxa- 
ble property  at  fourteen  thousand  eight  hundred 
and  ninety-two  dollars,  upon  which  a  tax  of  four 
hundred  and  forty-nine  dollars  and  four  cents  was 
thereafter  duly  levied.  This  tax  having  become  de- 
linquent, was  included  in  a  warrant  directed  to  the 
sheriff  for  the  collection  of  delinquent  taxes;  and 
while  such  warrant  was  in  the  hands  of  the  sheriff 
Steel  and  Adams  applied  to  him  by  affidavit,  under 
section  2832,  Hill's  Code,  to  remit  the  whole  tax. 
The  sheriff  refusing  to  make  the  remission  as  de- 
manded, this  proceeding  by  mandamus  was  brought 
to  compel  him  to  do  so.  The  court  below  dismissed 
the  writ,  and   Steel  and  Adams  appeal. 

Affirmed. 

For  appellants  there  was  a  brief   and  an  oral  ar- 
gument by  Mr.   C.  H.  Finn. 

For   respondent  there  was   a    brief    and    an   oral 
argument  by  Mr.  M.  L.    Olmstead. 

29  Ob.— 18. 
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Opinion  by  Mr.  Justice  Wolverton. 

If  it  be  conceded  that  mandamus  will  lie  to  com- 
pel the  sheriff  to  remit  taxes  in  a  proper  case,  it  is 
not  believed  that  plaintiffs  have  brought  themselves 
within  the  purview  of  the  section  authorizing  such 
remission.  The  section  (2832)  reads  as  follows: 
"Whenever  the  assessor  in  any  county,  through 
mistake  or  otherwise,  shall  return  as  taxable  prop- 
erty a  greater  amount  than  should  be  assessed  to 
any  person,  the  sheriff  may  remit  the  excess,  upon 
the  person  owning  such  property,  or  his  agent, 
making  affidavit  that  the  same  was  wrongfully  as- 
sessed, and  giving  under  oath  a  list  of  all  his  prop- 
erty liable  to  taxation;  and  the  sheriff  shall  report 
the  name  of  the  person  and  the  property  so  ille- 
gally assessed,  and  shall  be  credited  by  the  county 
court  with  such  excess."  The  statute  elsewhere 
(Code,  §§  2729  to  2735,)  particularly  designates  the 
property  liable  to  taxation,  and  includes  "  all  prop- 
erty, real  and  personal,  within  the  state  not  expressly 
exempted  therefrom."  Section  2732  contains  a  list 
of  such  as  is  exempt.  It  will  be  observed  that  sec- 
tion 2832  uses  the  terms  "taxable  property,"  and 
"property  liable  to  taxation,"  and  doubtless  they  are 
used  in  the  same  sense.  The  list  required  to  be 
given  under  oath  shall  be  of  all  his  "  property  liable 
to  taxation."  This  means  a  list  of  all  his  real  and 
personal  property  within  the  state  not  expressly  ex- 
empted from  taxation.  The  purpose  of  requiring 
the  list  is  to  give  the  sheriff  a  basis  upon  which  to 
ascertain    what    property     has    been    "illegally    as- 
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sessed,"  as  well  as  to  inform  him  what  property 
the  party  in  whose  behalf  the  affidavit  is  made  has 
liable  to  taxation.  From  the  data  thus  furnished 
and  ascertained,  when  considered  in  connection  with 
the  list  which  the  assessor  has  returned  as  taxable 
property,  the  sheriff  is  enabled  to  determine  the  ex- 
cess, and  make  the  proper  correction.  The  term 
"taxable  property"  is  sometimes  used  in  a  sense  to 
indicate  that  which  a  person  owns  exclusive  of  in- 
debtedness: Stephens  v.  School  District  Number  Twen- 
ty-One, 6  Or.  353;  Cooley  on  Taxation,  174.  But  it 
is  not  in  this  sense  that  it  is  used  in  section  2832 
of  the  Code,  for  if  it  was  how  could  the  sheriff  re- 
port the  property  illegally  assessed?  For  instance, 
if  A's  land  is  assessed  at  on^  thousand  dollars,  and 
a  deduction  of  five  hundred  dollars  for  indebtedness 
is  made,  the  balance  would  represent  "the  just 
amount  of  taxable  property,"  using  the  expression 
of  Cooley,  but  suppose  A.  claims  from  the  sheriff  a 
deduction  for  an  additional  indebtedness  of  three 
hundred  dollars,  the  balance,  after  deducting  the 
two  amounts  would  represent  his  "taxable  prop- 
erty." That  is,  A's  taxable  property  would  be  rep- 
resented by  two  hundred  dollars.  Under  these  con- 
ditions, what  property  would  the  sheriff  report  as 
"illegally  assessed?"  None.  He  must  report,  if 
anything,  that  he  has  allowed  to  A.  an  additional 
deduction  for  indebtedness,  and  remitted  a  propor- 
tionate amount  of  his  taxes.  But  suppose  A.  is  as- 
sessed upon  two  lots,  or  two  or  more  pieces  of  prop- 
erty, one  of  which  he  does  not  own,  or  owns  an 
undivided   interest   only   in  the    whole;   then   it   be- 
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comes  perfectly  apparent  what  property  the  sheriff 
should  report  as  "illegally  assessed."  It  would  be 
the  lot  or  piece  of  property  or  the-  interest  that  he 
did  not  own.  With  this  latter  understanding  of  the 
section  it  becomes  intelligible,  and  the  result  is 
easily  and  definitely  reached.  The  sheriff  has  sim- 
ply to  compare  the  list  returned  by  the  assessor 
with  the  list  contained  in  the  affidavit,  and,  if  the 
assessor's  return  shows  a  greater  amount  of  taxable 
property  (that  is,  property  liable  to  taxation,)  than 
the  affidavit,  then  the  excess  is  to  be  eliminated  as 
illegally  assessed,  and  the  tax  thereon  remitted,  for 
the  amount  of  which  the  sheriff  is  entitled  to  credit 
upon  reporting  the  same  to  the  county  court.  Sec- 
tion 2808  provides  that  when  land  has  been  assessed 
more  than  once  the  sheriff  shall  collect  only  the 
tax  justly  due  thereon,  and  return  the  balance  to 
the  county  court  as  double  assessment,  for  which 
he  shall  receive  credit.  So  it  is  that  under  section 
2832  he  shall  receive  credit  for  the  amount  of  re- 
mitted taxes  levied  on  property  unjustly  assessed 
to  the  taxpayer.  We  have  the  more  readily  reached 
this  conclusion  for  the  reason  that  these  sections 
must  receive  a  strict  construction,  as  any  powers 
accorded  the  sheriff,  the  exercise  of  which  would  in 
any  respect  have  the  effect  to  change  or  modify  the 
acts  of  the  assessor  and  the  board  of  equalization, 
must  receive  the  clear  sanction  of  law.  The  as- 
sessor, in  making  the  assessment,  and  the  board  of 
equalization,  sitting  as  a  board  of  review,  act  in  a 
judicial  capacity,  and  when  the  roll  has  passed 
from   their   hands    it  ought   to   be   conclusive   in  so 
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far  as  they  have  acted  within  their  statutory  pow- 
ers, and,  unless  there  is  a  clear  warrant  of  law,  the 
sheriff  cannot  be  suffered  to  interfere  with  or  mod- 
ify their  judgment.  The  sheriff  is  not  efti powered 
under  section  2832  to  allow  a  deduction  for  indebt- 
edness, and  the  court  will  not  compel  him  to  do 
an  act  which  he  is  not  in  duty  bound  to  perform, 
and  for  this  reason  the  judgment  of  the  court  below 
will  be  affirmed.  This  view  of  the  case  renders  the 
consideration  of  the  other  questions  presented  un- 
necessary. Affirmed. 


Decided  at  Pkkdlbton,  July  18, 1896. 
DOOLEY  v.  BANK   OF   BAKER   CITY. 

[45  Pac.  780.] 

Misleading  Instruction  to  Jcby. —  The  instructions  to  the  jury  most 
be  i>ertinent  to  the  issues  made  by  the  pleadings,  and  should  not 
refer  to  or  be  based  on  other  matters  ;*  thus,  in  an  action  for  services 
rendered  for  defendant  under  an  alleged  contract,  in  the  sale  of 
merchandise  which  defendant  had  taken  possession  of  under  a  chat- 
tel mortgage  securing  a  note  signed  by  plaintiff  and  the  mortgagor, 
an  instruction  basing  plaintiffs  right  to  recover  on  a  conversion 
of  the  goods  by  defendant,  and  on  their  value,  instead  of  on  the 
question  of  the  employment  of  plaintiff  by  defendant,  is  erroneous. 

From  Baker:  James  A.  Fee,  Judge. 

This  is  an  action  to  recover  the  sum  of  five  hun- 
dred and  sixty-two  dollars,  for  labor  and  services 
alleged  to  have  been  performed  by  John  J.  Dooley, 
plaintiff  for  the  First  National  Bank  of  Baker  City, 
at  its   special   instance   and    request,  from   the    first 

•For  a  full  collection  of  the  numerous  Oregon  cases  on  this  point  m* 
note  to  Pearson  v.  Dryden.  28  Or.  850.—  Kepobthz. 
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day  of  July,  eighteen  hundred  and  ninety-three, 
up  to  and  including  the  fifteenth  day  of  February, 
eighteen  hundred  and  ninety-four,  in  taking  care  of, 
managing,  controlling  and  selling  a  certain  stock  of 
goods  then  held  by  it  under  a  chattel  mortgage. 
The  reasonable  value  of  such  services  is  claimed  to 
be  five  hundred  and  sixty-two  dollars,  which  defend- 
ant promised  and  agreed  to  pay,  but  has  failed  and 
neglected  to  do  so.  Briefly,  the  facts  are:  On  July 
first,  eighteen  hundred  and  ninety-three,  Jere  J. 
Dooley,  a  brother  of  the  plaintiff  who  had  for 
some  time  been  engaged  in  the  general  merchan- 
dise business  at  Bridgeport,  in  Baker  County, 
became  insolvent  and  unable  to  meet  his  obligations, 
among  which  was  a  note  due  the  defendant  for 
one  thousand  three  hundred  and  twelve  dollars  and 
six  cents,  upon  which  the  plaintiff  was  jointly  liable 
as  surety.  In  order  to  secure  the  payment  of  this 
note,  and  to  protect  the  plaintiff,  Jere  voluntarily 
offered  to  and  did  make  and  deliver  to  the  bank  a 
chattel  mortgage  on  his  stock  of  goods,  conditioned 
that  in  case  of  default  it  should  be  lawful  for  the 
mortgagee  •  to  take  immediate  possession  of  the 
mortgaged  property,  and  sell  the  same  at  public  or 
private  sale,  the  proceeds  thereof  remaining  after 
the  payment  of  the  reasonable  expenses  attending 
the  taking,  keeping,  and  sale  of  said  property  to  be 
applied  in  satisfaction  of  the  note,  and  the  overplus, 
if  any,  to  be  paid  over  to  the  mortgagor.  The 
defendant  took  immediate  possession  of  the  mort- 
gaged property,  and,  at  plaintiff's  request,  ap- 
pointed  him  as  its  agent  to   sell  and  dispose  of  the 
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same  in  the  usual  course  of  business,  remitting  to 
it  the  proceeds  thereof,  to  be  applied  in  accordance 
with  the  conditions  of  the  mortgage.  The  business 
was  thus  continued  until  some  time  in  November, 
when  Fleischner,  Mayer  and  Company  commenced 
an  action  against  the  said  Jere  J.  Dooley  to  re- 
cover the  sum  of  eight  hundred  and  thirty  dol- 
lars and  fifty-three  cents,  caused  all  his  interest  in 
the  mortgaged  property  to  be  attached,  and,  upon 
recovering  judgment  therein,  paid  to  the  bank  the 
balance  due  on  the  note,  took  an  assignment 
thereof,  and  had  the  mortgaged  property  sold  on 
execution  to  satisfy  the  judgment;  after  which  plain- 
tiff claimed  compensation  from  the  bank  for  his 
services  as  such  agent,  and  the  bank  refusing  to 
pay  the  same,  he  brought  this  action,  which  re- 
sulted in  a  verdict  and  judgment  in  his  favor,  from 
which  the  bank  appeals,  assigning  as  error  the  giv- 
ing of  certain  instructions   by  the  trial  court. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.    W.  F.  Butcher. 

For  respondent  there  was  a  brief  and  an  oral 
argument   by  Mr.  John  L.  Rand. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  court,  after  charging  the  jury,  in  effect,  that 
plaintiff  could  not  recover  unless  the  promissory 
note  of  himself  and  brother  to  the  bank  had 
been  paid  in  full,  proceeded  to  instruct  them  that  if 
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"the  plaintiff  and  Jere  Dooley  made  a  promissory 
note  to  the  defendant,  and  the  defendant  thereafter 
took  a  chattel  mortgage  from  Jere  Dooley  upon  the 
stock  of  goods,  the  property  of  the  said  Jere  Dooley, 
and  the  defendant  thereupon  employed  the  plaintiff 
to  take  charge  of  said  property,  under  the  said 
chattel  mortgage,  and  sell  and  dispose  of  the  said 
stock  of  goods  for  the  benefit  of  the  defendant,  and 
plaintiff  did  perform  said  services,  for  which  he 
seeks  to  recover,  and  the  amounts  arising  from  the 
sales  of  said  goods  were  credited  upon  said  note 
until  it  was  all  paid,  except  the  sum  of  one  hun- 
dred and  seventy-six  dollars;  and  you  further  find 
that  the  said  mortgage  provided  for  the  payment  of 
all  expenses  resulting  from  the  sale  of  said  goods, 
and  the  defendant  then  converted  the  stock  of 
goods  to  its  own  use,  and  the  value  of  the  stock  of 
goods  at  the  time  of  the  conversion  was  sufficient 
to  have  fully  satisfied  the  said  note  and  the  amount 
of  plaintiff's  claim,  your  verdict  should  be  for  the 
plaintiff ";  and  that  if  "the  defendant  employed 
plaintiff,  as  in  these  instructions  heretofore  indi- 
cated, and  defendant  held  a  mortgage  given  by  Jere 
Dooley  to  secure  a  note  signed  as  claimed,  and  said 
mortgage  contained  conditions  as  heretofore  stated, 
and  you  find  that  after  the  payment  of  all  due 
upon  said  note,  except  the  sum  of  one  hundred  and 
seventy-six  dollars,  John  J.  Dooley  offered  to  pay 
said  sum,  and  take  the  stock  of  goods  for  his  own 
claim,  and  leave  a  balance,  and  that  defendant  re- 
fused to  accept  said  offer,  and  that  thereafter  said 
goods   were   taken   by   Fleischner,  Mayer   and    Com- 
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pany,  and  sold  by  the  consent  of  the  defendant,  to 
pay  an  obligation  upon  which  John  J.  Dooley  was 
not  responsible,  then  your  verdict  should  be  for 
the  plaintiff." 

These  instructions  were  in  our  opinion  mislead- 
ing, outside  the  issues  in  the  case,  and  prejudicial 
error.  The  action  is  for  wages  alleged  to  have  been 
earned  by  the  plaintiff  under  a  contract  of  hiring. 
That  was  the  only  issue  for  trial,  and  the  questions 
as  to  whether  the  defendant  converted  the  mort- 
gaged property  to  its  own  use;  the  terms  and  con- 
ditions of  the  mortgage,  or  the  value  of  the  goods 
at  the  time  of  the  alleged  conversion,  if  they  were 
so  converted,  are  all  wholly  inlmaterial  to  any  issue 
in  this  case;  yet  by  the  instructions  of  the  court 
the  verdict  is  made  to  depend  entirely  on  the 
question  as  to  whether  the  defendant  converted  the 
goods  to  its  own  use,  and,  if  so,  whether  their 
value  at  the  time  was  sufficient  to  have  satisfied  the 
mortgage  debt  and  plaintiff's  claim,  and  not  on  the 
terms  of  the  contract  ox  agreement  between  plaintiff 
and  defendant  under  which  the  services  were  ren- 
dered. If  defendant  employed  plaintiff  and  agreed 
to  pay  him  for  his  services,  or  if  the  law  will  raise 
an  implied  promise  to  do  so  from  the  circumstances 
of  the  employment,  then  he  is  entitled  to  recover, 
otherwise  not.  But  the  court,  from  its  instructions, 
seems  to  have  overlooked  the  issues  made  by  the 
pleadings,  and  allowed  the  plaintiff  to  recover  on 
the  ground  that  the  mortgage  was  intended  as  a  se- 
curity for  the  payment  of  the  debt  secured  thereby, 
and  all   reasonable    expenses   incurred   by  the   mort- 
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gagee  in  the  sale  and  disposition  of  the  goods,  and 
if  the  mortgaged  property  was  of  sufficient  value  to 
pay  the  debt  and  plaintiff's  claim  for  services,  he  is 
entitled  to  recover  in  this  case,  if  defendant  was 
guilty  of  a  conversion,  whether  there  was  a  contract 
of  hiring  or  not.  And  in  this  view  the  instructions 
were  certainly  erroneous.  It  follows  that  the  judg- 
ment of  the  court  below  must  be  reversed,  and  a 
new  trial  ordered.  Reversed. 


20   889 
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I  40  ^l  1.  Trial  by   Coubt—  Findings— Codk,    gg  218-220.— The   consent   of  a 

.  party  to  submit  bis  cause  for  trial  without  a  jury  is  equivalent  to  a 

\  U  28ft\  request  for  a  special  verdict  necessitating  a  finding  by  the  court  on 
29  282  &H  tne  material  issues  involved  under  Hill's  Annotated  Laws  of 
46  187  Oregon,  §J  218-220,  providing  that  the  right  to  a  trial  by  jury  may 
46  473  be  waived  and  the  issues  of  fact  tried  by  the  court,  which  must 
state  the  facts  found. 

2.  Findings  by  Court— Admissiojts  in  Pleadings.— No  findings  of  fact 

by  the  court  are  necessary  in  regard  to  facts  admitted  by  the  plead- 
ings, {Fink  v.  Canyon  Road  Company,  5  Or.  302,  and  Luce  v.  Isth- 
mus Transit  Railway  Company,  6  Or.  125,  approved  and  followed,) 
and  it  has  been  held  that  all  the  facts  may  be  stipulated,  leaving 
only  deductions  of  law  to  be  made  by  the  court,  (Frush  v.  East 
Portland,  6  Or.  282,)  but  this  is  doubtful. 

3.  Trial  by  Court— Findings  of  Fact.— When  a  law  action  is  tried  be- 

fore the  court  without  a  jury  it  is  the  duty  of  the  court,  of  its  own 
motion,  to  make  findings  of  fact  covering  all  the  material  issues 
made  by  the  pleadings,  and  the  findings  so  made  are  to  be  entered 
in  the  journal  and  constitute  the  foundation  for  the  judgment.  In 
the  absence  of  a  finding  on  matter  essential  to  the  right  of  action 
or  the  defense,  the  judgment  must  fail  for  lack  of  support.* 

4.  Request  for  Additional  Findings. — A  party  is  entitled  as  a  matter 

of  right  to  a  finding  by  the  court  on  every  material  issue  made  by 

*  On  the  question  of  the  findings  bekig  sufficient  to  support  the  judg- 
ment, see  Daly  v.  Larsen,  pest,  page, Reporter. 
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the  pleadings,  and  it  is  reversible  error  not  to  make  and  file  such  a 
finding  without  a  request:  Hicklin  v.  McGlear,  18  Or.  138,  and  No- 
land  v.  Bull,  24  Or.  470,  distinguished. 

From  Wasco:  W.  L.  Bradshaw,  Judge. 

This  is  an  action  brought  to  recover  money  al- 
leged to  be  due  on  the  breach  of  a  contract.  The 
substance  of  plaintiff's  complaint  is  that  he  ad- 
vanced to  the  defendant  four  hundred  and  thirty- 
nine  dollars  and  eighty  cents  on  account  of  the  de- 
livery of  eighteen  thousand  seven  hundred  and  fifty- 
two  pounds  of  number  one  wheat  at  forty-six  cents, 
and  thirty-nine  thousand  four  hundred  and  sixty- 
one  pounds  at  forty-five  cents  per  bushel,  under  an 
agreement  that  the  wheat  should  be  graded  when 
shipped  to  Portland,  Oregon,  and  that  if  there 
classed  as  an  inferior  grade,  the  defendant  promised 
to  repay,  upon  demand,  the  difference  between  the 
amount  so  advanced  and  the  value  of  such  grades 
at  The  Dalles,  Oregon,  at  the  time  of  its  delivery; 
that  the  plaititiff  shipped  the  wheat  to  Portland, 
where  twenty-six  thousand  six  hundred  and  seventy- 
four  pounds  thereof  were  found  to  be  and  graded 
as  "number  two,"  and  thirty-five  thousand  one 
hundred  and  seventy-seven  pounds  as  " rejected"; 
that  the  value  of  "number  two"  and  "rejected" 
wheat  at  The  Dalles  at  the  time  of  its  delivery  was 
forty  and  twenty-five  cents  per  bushel,  respectively, 
and  that  the  total  value  of  the  wheat  so  delivered 
was  two  hundred  and  ninety-seven  dollars  and  eighty 
cents;  that  the  difference  between  said  value  and 
the  amount  so  advanced  is  one  hundred  and  forty- 
two  dollars,  which  the  defandant  agreed  and   prom- 


284  Moody  v.  Richards.  [29  Or. 

ised  to  pay,  and  that,  although  demand  therefor 
had  been  duly  made,  he  neglected  and  refused  to 
pay  the  same,  or  any  part  thereof.  The  defendant, 
after  denying  the  material  allegations  of  the  com- 
plaint, except  the  demand  for  repayment,  alleges 
that  the  wheat  was  delivered  to  the  plaintiff  upon 
an  absolute  and  unconditional  sale,  at  the  respective 
prices  paid  therefor.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  contained  in  the  an- 
swer, the  cause  was,  by  agreement  of  the  parties, 
tried  by  the  court,  which,  having  made  and  filed  a 
statement  of  its  findings  of  fact  and  law,  rendered 
judgment  thereon  against  the  defendant  for  one 
hundred  and  twenty-six  dollars,  from  which  he  ap- 
peals. Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  W.  H.  Wilson. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Beta  S.  Huntington. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  court  having  failed  to  find  that  the  de- 
fendant agreed  or  promised  to  repay  the  difference 
between  the  values  of  "  number  one  "  wheat  and  the 
quality  so  delivered  and  graded,  counsel  for  the  de- 
fendant contend  that  the  findings  do  not  support  the 
judgment;  while  plaintiff's  counsel  insist  that  no  re- 
quest having  been  made  for  more  specific  findings, 
the  judgment  is  not  subject  to  review  on  appeal. 
The  right  to  a  trial   by  jury  may  be  waived   by  the 
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parties  to  an  action,  and  the  issue  of  fact  tried  by 
the  court,  which  must  state  the  facts  found,  and 
such  findings  shall  be  deemed  a  verdict,  and,  upon 
being  filed  with  the  clerk  during  the  term  or  within 
twenty  days  thereafter,  judgment  may  be  entered 
thereon:  Hill's  Code,  §§  218-220.  If  the  statement 
be  considered  as  a  general  verdict,  it  must  be  pre- 
sumed that  every  material  issue  made  by  the  plead- 
ings has  been  passed  upon  (Shmit  v.  Day,  27  Or.  110) 
39  Pac.  870,)  but  Judge  Thompson  in  his  work  on 
Trials,  §  2658,  in  speaking  upon  this  subject  says: 
"Such  a  finding  of  facts  is  in  the  nature  of  a 
special  verdict,  and  is  interpreted  and  its  sufficiency 
is  determined  by  the  same  rule."  The  statute  mak- 
ing it  incumbent  upon  the  court  to  state  the  facts 
found,  the  consent  of  a  party  to  submit  his  cause 
for  trial  without  the  intervention  of  a  jury  must  be 
construed  as  a  request  for  a  special  verdict,  which 
necessitates  a  finding  upon  all  the  material  issues 
involved   in   the   action. 

2.  Where  any  or  all  of  the  facts  are  admitted  by 
pleadings,  there  is  no  issue  thereon  for  trial,  and  in 
such  case,  so  far  as  admitted,  findings  of  fact  are 
unnecessary:  Luce  v.  Isthmus  Transit  Railway  Com- 
pany, 6  Or.  125  (25  Am.  Rep.  506);  Fink  v.  Canyon 
Road  Company,  5  Or.  302.  It  has  also  been  held 
that  if  the  parties  agree  as  to  the  facts,  and  so  stip- 
ulate, there  is  no  issue  for  trial  except  as  to  the 
conclusions  of  law  dedueible  therefrom,  and  hence  a 
statement  of  facts  by  the  court  is  unnecessary,  (Frush 
v.  East  Portland,  6  Or.  282,)  but  the   correctness   of 
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the  rule  here  announced  may  well  be  doubted,  for 
the  stipulations  are  no  part  of  the  judgment  roll, 
except  when  made  so  by  a  bill  of  exceptions,  (Uma- 
tilla Irrigation  Company  v.  Bamhart,  22  Or.  389,  30 
Pac.  37,)  and  it  would  seem  to  follow  that  a  judg- 
ment entered  in  an  action  tried  without  the  inter- 
vention of  a  jury,  in  which  no  statement  of  the 
finding  of  fact  by  the  court  had  been  made  or  filed 
with  the  clerk,  would  have  no  foundation  upon 
which  to  rest. 

3.  It  has  been  repeatedly  held  by  this  court 
that  it  is  necessary  for  the  trial  court  in  an  action 
tried  before  it  to  state  the  findings  of  fact  upon 
all  the  material  issues  involved  in  the  pleadings: 
Fink  v.  Canyon  Road  Company,  5  Or.  302;  Weiss- 
man  v.  Russell,  10  Or.  73;  Drainage  District  v.  Crow, 
20  Or.  535  (26  Pac.  845);  Pengra  v.  Wheeler,  24  Or. 
532  (34  Pac.  354);  Jameson  v.  Coldwell,  25  Or.  199 
(35  Pac.  245).  The  rule  to  be  extracted  from  these 
decisions  would  seem  to  imply  that  the  court 
should  find  and  state  the  facts  constituting  the 
primary  right  of  action  or  defense,  the  correspond- 
ing duty  and  breach  thereof,  and  the  injury  result- 
ing therefrom,  and,  as  a  conclusion  deducible  from 
the  facts  so  found,  the  law  applicable  thereto.  The 
findings  when  so  made,  filed,  and  entered  of  record 
in  the  journal,  become  a  part  of  the  judgment  roll, 
and  constitute  the  foundation  which  supports  the 
judgment.  The  alleged  promise  of  the  defendant  to 
repay  the  difference  between  the  value  of  "number 
one "  wheat  and  that  of  an  inferior  grade  at  the  time 
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of  its  delivery  was  material,  for  the  declaration  must 
allege  a  promise  on  the  part  of  the  defendant,  or  it 
will  be  bad  even  after  verdict  (2  Encyclopedia  of 
Pleading  and  Practice,  997),  and  hence  it  could 
not  be  stricken  from  the  complaint  without  leav- 
ing it  insufficient  to  support  the  action:  Hill's 
Code,  §  95.  This  allegation  having  been  denied  in 
the  answer,  raised  a  material  issue  upon  which  the 
parties  were  entitled  to  a  finding  by  the*  court, 
and  for  the  want  thereof  its  findings  failed  to  show 
a  primary  right  of  action,  and  no  conclusion  of 
the  defendant's  liability  is  deducible  therefrom. 

4.  It  is  true  the  defendant  did  not  request  the 
court  to  make  more  specific  findings,  nor  do  we 
think  it  was  incumbent  upon  him  to  do  so,  for  if 
a  request  were  essential  to  obtain  a  statement  of  the 
facts  found  upon  a  material  issue,  it  would  necessa- 
rily follow  that  without  such  request  the  court  could 
disregard  the  plain  provisions  of  the  statute,  and 
refuse  to  make  any  statement  of  its  findings.  In 
Noland  v.  Bully  24  Or.  at  page  479,  (33  Pac.  983,) 
Lord,  C.  J.,  in  commenting  upon  the  effect  of  the 
findings  made  by  the  trial  court,  says:  "  Prelimina- 
rily, it  is  claimed  that  the  trial  court  failed  to  make 
certain  findings  of  fact  which  the  pleadings  show 
were  material  and  necessary.  If  that  is  so,  the  de- 
fendant should  have  applied  to  the  trial  court  to 
make  such  findings,  and  if  it  refused,  he  could  have 
excepted  to  the  ruling,  and  brought  the  matter  in 
an  appropriate  way  to  the  attention  of  this  court," 
and  cites  in  support  thereof  the  opinion  of  Thaykr, 
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C.  J.,  in  Hicklin  v.  McClear,  18  Or.  at  page  138  (22 
Pac.  1057).  The  case  to  which  reference  is  made 
treats  of  the  failure  of  the  court  to  make  material 
findings  upon  the  evidence  before  it,  and  not  to  find- 
ings upon  material  issues,  and  as  the  learned  chief 
justice  in  the  principal  case  does  not  concede  that 
there  had  been  a  failure  to  make  findings  upon 
material  issues  involved  in  the  pleadings,  we  must 
conclude  he  referred  to  the  failure  to  find  upon 
material  evidence  only.  The  finding  upon  a  mate- 
rial issue  in  an  action  at  law  may  be  dependent 
upon  the  existence  of  several  subordinate  issues  of 
fact,  but  if  the  trial  court  makes  a  finding  upon  the 
ultimate  fact  as  broad  as  the  issue  involved,  the 
statement  of  facts  so  found,  in  the  absence  of  a 
request  for  more  specific  findings  upon  the  probative 
facts,  will  be  held  sufficient  to  support  the  judg- 
ment: Lust  v.  Isthmus  Transit  Railway  Company,  6 
Or.  125;  Hicklin  v.  McClear,  18  Or.  138  (22  Pac. 
1057);  Umatilla  Irrigation  Company  v.  Barnhart, 
22  Or.  389  (30  Pac.  37).  The  complaint  having 
alleged  an  express  promise  to  repay,  the  issue  in 
question  became  material,  and  a  finding  thereon 
indispensable  without  any  request  therefor,  aside 
from  the  agreement  to  submit  the  cause  for  trial 
by  the  court  without  the  intervention  of  a  jury, 
and  the  court  having  failed  to  state  such  finding 
of  fact,  no  foundation  was  laid  upon  which  the 
judgment  could  rest,  and  hence  it  is  reversed,  and 
a  new  trial  ordered.  Reversed. 
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Decided  at  Pendleton,  July  18,  1896. 
WALLOWA  NATIONAL   BANK   v.   RILEY.  |jfj? 

[45  Pac.  766.]  29    289. 

J2_272( 

Public  Lands  —  Homestead  Entry  —  Exemption.— Under  section  2296, 
Revised  Statutes  of  the  United  States,  land  acquired  by  a  home- 
steader on  government  domain  is  not  liable  for  a  debt  contracted 
by  such  settler  after  final  proofs  are  made  and  before  the  issuance, 
of  the  patent  .* 

From  Wallowa:  Robert  Eakin,  Judge. 

This  is  a  suit  in  the  nature  of  a  creditor's  bill 
by  the  Wallowa  National  Bank  to  subject  certain 
real  estate,  formerly  owned  by  the  defendant  Levi 
W.  Riley,  to  the  payment  of  plaintiff's  judgment. 
The  facts  are  that  on  August  eighth,  eighteen  hun- 
dred and  ninety-two,  plaintiff  commenced  an  action 
at  law  against  the  defendant  to  recover  money,  and 
caused  the  land  in  question  to  be  attached;  that  a 
judgment  was  subsequently  rendered  therein,  and 
the  land  ordered  sold;  that  prior  to  the  levy  of  the 
writ  of  attachment  Riley  conveyed  the  land  to  his 
wife,  and  she  to  the  defendant  C.  B.  Riley,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  cred- 
itors; that  the  land  in  question  was  entered  by  Levi 
Riley  as  a  homestead  under  the  laws  of  the  United 
States,  and  final  proof  made  on  the  eighth  day 
of  October,  eighteen  hundred  and  eighty-nine,  and 
patent  issued  to  him  on  November  twenty-third, 
eighteen    hundred    and    ninety-one;   that    after    final 

•On  the  point  here  decided  see  Clark  v.  Baylcy,  6  Or.  343,  Fault  v.  Cooke, 
19  Or.  456,  (20  Am,  St.  Rep.  836,)  and  State  t.  VIM,  7  Or.  Ul,  where  It  was 
discussed  and  passed  upon.— Reporter. 
29  Ob.— 19. 
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proof,  and  before  patent,  he  became  indebted  to  the 
plaintiff  bank  on  several  promissory  notes,  as  surety 
for  other  parties;  that  such  notes  were  renewed  from 
time  to  time,  the  last  renewals  thereof  and  the 
notes  upon  which  the  action  at  law  was  based  being 
made  after  he  had  received  the  patent  for  his  land. 
Upon  these  facts  the  court  below  held  that  the  land 
was  not  liable  to  seizure  and  sale  for  the  satisfac- 
tion of  said  judgment,  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a.  brief  and  an  oral  ar- 
gument by  Messrs.  Ivanhoe  and  Sheahan. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  A.   C.  Smith. 

Opinion  by  Mr.  Chief  Justice  Bean. 

Substantially  the  only  question  for  our  determina- 
tion is  whether  a  homestead  under  the  laws  of  the 
United  States  is  liable  to  seizure  and  sale  for  the 
satisfaction  of  a  debt  contracted  after  final  proof 
and  before  patent  issues.  It  is  true,  the  contention 
was  made  at  the  argument  that  this  case  does  not 
come  within  the  provisions  of  the  homestead  law, 
because  the  notes  upon  which  the  action  was  based 
were  given  after  the  issuance  of  the  patent.  But  in 
this  view  we  are  unable  to  concur.  The  notes  in 
question  were  simply  renewals  of  other  notes,  and 
evidence  of  an  indebtedness  contracted  long  before 
the  date  of  their  execution.  The  debt  for  which  it 
is  sought   to   subject   the   land   in   question   to   com- 


July,  1896.]      National  Bank  v.  Riley.  291 

pulsory  sale  was  contracted  by  Levi  Riley  at  the  time 
the  money  was  borrowed  from  the  bank,  and  the 
notes  then  executed  and  all  subsequent  notes  made 
in  renewal  thereof  were  but  evidence  of  the  same  debt. 
This  brings  us,  then,  to  the  important  question  in 
the  case.  Section  4  of  the  act  of  congress  of  May 
twentieth,  eighteen  hundred  and  sixty -two,  granting 
homesteads  on  the  public  lands  (section  2296,  Rev. 
Stat,  of  U.  S.)  provides  that  "No  lands  acquired  under 
the  provisions  of  this  act  shall  in  any  event  become 
liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor."  The  literal 
terms  of  this  section  clearly  exempt  the  lands  of  the 
homesteader  from  liability  for  debts  which  antedate 
the  issuing  of  the  patent.  But  the  contention  for 
the  plaintiff  is  that  in  contemplation  of  law  the 
patent  issues  when  the  final  proof  is  made  and  ac- 
cepted by  the  land  department,  and  hence  the  land 
is  liable  for  debts  contracted  thereafter,  and  this  is 
the  view  of  the  Supreme  Court  of  Colorado:  Struby 
Mercantile  Company  v.  Davis,  18  Colo.  93  (36  Am. 
St.  Rep.  266,  31  Pac.  495).  So  far  as  the  question 
of  title  is  concerned,  this  question  may  be  conceded; 
but  the  vice  of  the  position,  as  applied  to  the  case 
before  us,  lies  in  the  fact  that  we  are  not  dealing 
with  title,  but  with  the  question  of  exemption  under 
a  valid  statute  .which  declares  in  plain  and  direct 
terms  that  the  land  granted  thereby  shall  not  be 
liable  for  debts  contracted  prior  to  the  happening 
of  a  specific  event.  It  has  been  frequently  held 
that,  as  between  a  settler  and  the  government,  a 
vested   right  to  a  patent   is   equivalent  to   a   patent 
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issued,  and  thereafter  the  government  holds  the 
legal  title  in  trust  for  the  settler,  and,  when  issued, 
the  patent  will  relate  back  to  the  inception  of  the 
right  of  the  patentee,  when  necessary  to  cut  off  the 
rights  of  intervening  claims:  Witherspoon  v.  Duncan, 
71  U.  S.  (4  Wall.),  210;  Stark  v.  Starrs,  73  U.  S. 
(6  Wall.),  402;  Cornelius  v.  Kessel,  128  U.  S.  456 
(9  Sup.  Ct.  122);  Deffeback  v.  Hawke,  115  U.  S.  392 
(6  Sup.  Ct.  95).  But  this  rule  is  one  of  title,  and* 
has  no  bearing  upon  the  question  of  exemption. 
By  the  federal  constitution  congress  is  expressly 
vested  with  the  power  of  making  all  needful  rules 
and  regulations  respecting  the  public  domain,  and 
under  this  power  it  may  dispose  of  public  lands  on 
such  terms  and  conditions,  and  subject  to  such 
limitations  and  restrictions,  as  in  its  judgment  may 
be  deemed  advisable,  and  its  decision  is  conclusive 
in  all  other  places  and  before  all  judicial  tribunals: 
Gile  v.  Hallock,  33  Wis.  523;  Seymour  v.  Sanders, 
3  Dillon,  437;  Russell  v.  Lowth,  21  Minn.  167  (18 
Am.  Rep.  389);  Miller  v.  Little,  47  Cal.  348. 

In  pursuance  of  this  power,  and  with  a  view  to 
encourage  the  settlement  of  the  public  domain,  con- 
gress  has   invited   heads    of    families   to  settle   upon 
small    parcels    thereof,    and     make     for     themselves 
homes,   with   the   assurance   that   in   no   event   shall 
the    land    become    liable   to   the   satisfaction    of   any 
debt   contracted   prior  to  the  issuing  of    the  patent, 
qtithough   in  the  mean  time  the   settler  may  become 
evic  owner   of   the   equitable   title.      It   will   thus   be 
the  d  that  questions   as   to   when   the   period   of   ex- 
is  sou  on    terminates   and  when   title  attaches   cannot 
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be  determined  by  the  same  rule.  The  date  of  the 
issuing  of  the  patent  is  made  by  statute  the  crite- 
rion by  which  the  question  of  liability  is  to  be  de- 
termined, and  not  the  condition  of  the  title  or  the 
question  of  relation  as  applicable  to  the  holder 
thereof.  It  was  within  the  power  of  congress  to 
designate  any  point  of  time  which  should  fix  the 
period  of  the  exemption  of  homesteads  from  sale  for 
antecedent  debts,  and  whether  such  time  should  be 
at  or  upon  the  happening  of  some  specific  event 
after  the  vesting  of  the  equitable  title  in  the  settler 
was  a  matter  of  public  policy  for  congress  to  deter- 
mine, and,  its  judgment  having  been  exercised,  it 
is  not  for  the  courts  to  overrule  its  conclusion  by  a 
technical  rule  of  construction.  It  has  in  plain  and 
explicit  terms  declared  that  the  land  of  1he  home- 
steader shall  not  be  liable  for  the  debts  of  the 
owner  or  claimant  contracted  prior  to  the  issuing  of 
the  patent,  and  thus  made  that  date,  and  not  the 
date  of  final  proof,  or  the  time  when  a  right  to  a 
patent  accrues,  as  the  point  which  divides  the  lia- 
bility and  nonliability  of  the  land.  In  our  opinion, 
therefore,  the  land  of  a  homesteader  is  exempt  from 
liability  for  all  debts  contracted  prior  to  the  actual 
issuing  of  the  patent  by  the  government  of  the 
United  States,  whether  contracted  before  or  after  the 
date  of  final  proof,  and  in  this  conclusion  we  are 
supported  by  a  recent  well  considered  case  from  the 
Supreme  Court  of  California,  holding  the  same  doc- 
trine: Barnard  v.  Boiler,  105  Cal.  214  (38  Pac.  728). 
The  provisions  of  the  homestead  law  involved  here 
have  frequently  been  the  subject  of  judicial  exarnin- 
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ation  and  discussion,  and,  although  the  particular 
question  before  us  has  not  been  passed  on  by  any 
of  the  courts,  so  far  as  we  can  learn,  except  in  the 
states  of  Colorado  and  California,  yet  the  general 
trend  we  think  of  the  decisions  sustains  the  view 
we  have  expressed:  Miller  v.  Little,  47  Cal.  349; 
Jean  v.  Dee,  5  Wash.  St.  580  (32  Pac.  460);  Rus- 
sell v.  Lowth,  21  Minn.  167  (18  Am.  Rep.  389);  Sor- 
rels v.  Self,  43  Ark.  451;  Boggan  v.  Reid  (20  Pac. 
425);  Gilkerson-Sloss  Commission  Company  v.  Forbes, 
54  Ark.  148  (15  S.  W.  191);  Baldwin  v.  Boyd,  18 
Neb.  444  (25  N.  W.  580);  Seymour  v.  Sanders,  3 
Dillon,  437  (Fed.  Cas.  12690);  Smith  v.  Steele,  13 
Neb.  1  (12  N.  W.  830);  Gile  v.  Hallock,  33  Wis.  523. 
It  follows  that  the  decree  of   the   court  below  must 

be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  at  Pendleton,  July  18,  1896. 
MITCHELL  v.  SILVER    LAKE    LODGE. 

[46  i'ac.  7*8.] 

Wrongful  Attachment— Pleading  —  Necessary  Allegations.—  In  an 
action  for  unlawful  attachment,  not  brought  upon  the  attachment 
bond,  the  complaint  must  allege  that  the  attachment  was  sued  out 
maliciously  and  without  probable  cause,  and  the  omission  of  such 
allegation  is  not  cured  by  verdict  where  the  sufficiency  of  the  plead- 
ing.is  challenged  at  the  trial. 

From  Wallowa:  Robert  Eakin,  Judge. 

Nor  •:  —  The  following  list  of  annotated  cases  relate  to  the  abuse  of  civil 
process:  H  and  v.  Hinchman  (Mich.),  13  Am.  St.  Rep.  362;  Pope  v.  Pollock  (Ohio), 
15  Am.  St.  Rep.  60S,  i  L.  R.  A.  225;  McPherton  v.  Runyon  (Minn.),  16  Am.  St. 
Rep.  727;  Articliff  v.  June  (Mich.),  21  Am.  St.  Rep.  533,  10  L.  R.  A.  621;  Smith 
v.  Bttrrm  (Mo.),  27  Am.  St.  Kcp.  329, 13  L.  R.  A.  5»;  Norcrou  v.  OtU,  84  Am.  St. 
Rep.  669;  Sneeden  v.  IPirris  (  N.  C),  14  L.  R.  A.  883;  Lc  Clear  v.  Perkins  (Mich.), 
26  L.  R.  A.  267.—  RJKPOMTEK. 
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This  is  an  action  by  James  M.  Mitchell  and 
others  against  Silver  Lake  Lodge,  Number  Eighty- 
four,  Independent  Order  of  Odd  Fellows,  to  recover 
damages  for  an  alleged  abuse  of  legal  process.  The 
facts  are  that  the  defendant,  a  corporation,  having 
commenced  an  action  in  the  Circuit  Court  of  Wal- 
lowa County  against  the  plaintiffs  to  recover  one 
thousand  dollars,  sued  out  a  writ  of  attachment,  in 
pursuance  of  which  the  sheriff  of  said  county  at- 
tached certain  real  and  personal  property  in  the 
possession  of  and  owned  by  them.  Thereafter  the 
said  court,  upon  motion,  dissolved  the  attachment, 
and  ordered  the  officer  to  return  the  personal  prop- 
erty. The  plaintiffs  allege  that  the  said  attachment 
of  their  property  was  wrongful  and  without  sufficient 
or  any  cause,  and  that  in  consequence  thereof  they 
were  damaged  in  the  sum  of  seven  hundred  and 
twenty-six  dollars,  for  which  they  demand  judgment. 
The  answer  having  put  in  issue  the  material  allega- 
tions of  the  complaint,  at  the  trial  plaintiffs  intro- 
duced their  evidence  and  rested,  whereupon  de- 
fendants' counsel  moved  the  court  for  a  judgment  of 
nonsuit,  which,  being  overruled,  and  the  defendant 
refusing*  to  introduce  any  evidence,  the  jury  re- 
turned a  verdict  for  the  plaintiffs  in  the  sum  of 
one  hundred  and  twelve  dollars,  and  from  the  judg. 
ment  thereon  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Messrs.  F.  S.  Ivanhoe  and  D.  W.  Sheahan. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  Charles  H.  Finn. 
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Opinion  by  Mr.  Justice  Moore. 

It  is  contended  by  counsel  for  the  defendant  that, 
the  plaintiffs  not  having  alleged  that  the  attachment 
of  their  property  was  malicious,  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  court  erred  in  overruling  the 
motion  for  a  nonsuit,  and  rendering  judgment  on 
the  verdict.  The  first  question  presented  for  con- 
sideration is  whether  this  action  is  brought  upon 
the  undertaking,  for,  if  so,  the  complaint  is  suffi- 
cient, as  it  alleges  that  the  attachment  was  "wrong- 
ful and  without  sufficient  cause"  (Hill's  Code, 
§  146);  and  malice  being,  in  such  case,  no  ingre- 
dient of  the  right  of  action,  it  was  unnecessary  to 
allege  or  prove  that  the  writ  was  maliciously  sued 
out  or  served.  The  complaint  sets  out  a  copy  of 
the  undertaking,  from  which  it  appears  that  it  was 
signed  by  the  sureties  only,  who  are  not  made  par- 
ties, and  hence  the  remedy  invoked  is  not  predi- 
cated thereon.  The  rule  is  well  settled  that,  upon 
the  termination  of  a  civil  action  in  favor  of  the  de- 
fendant, the  costs  and  disbursements  awarded  him 
by  law  are  considered  t<?  be  an  adequate  compensa- 
tion for  his  injury,  and  a  sufficient  punishment  of 
the  plaintiff  for  prosecuting  an  unfounded  claim: 
Brand  v.  Hickman,  68  Mich.  590  (13  Am.  St.  Rep. 
362,  36  N.  W.  664).  Courts  are  ever  open  to  liti- 
gants for  the  adjudication  of  their  rights,  and,  al- 
though a  party  may  have  been  induced  by  malice 
to  institute  an  action,  so  long  as  he  does  not  cause 
the  arrest   of   the    defendant,  or  his   property   to   be 
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attached,  the  costs  awarded  upon  the  dismissal  of 
the  proceedings  are  deemed  by  the  legislative  as- 
sembly suitable  compensation  for  the  injury  suf- 
fered by  the  defendant  in  consequence  of  the  action, 
and  the  law  affords  him  no  other  remedy,  for  if  he 
were  permitted  to  maintain  an  action  of  malicious 
prosecution  when  he  had  sustained  no  special  in- 
jury, the  former  plaintiff,  if  the  action  terminated 
in  his  favor,  might  institute  a  similar  action,  which 
course  could  be  repeated  until  the  plaintiff  won, 
thus  rendering  litigation  interminable:  Cooley  on 
Torts,  189.  In  Norcross  v.  Otis,  152  Pa.  St.  481, 
(34  Am.  St.  Rep.  669,  25  Atl.  575,)  Paxson,  C.  J., 
in  discussing  this  question,  says:  "If  the  law  were 
not  so,  there  would  be  no  end  of  litigation.  If  the 
plaintiff,  in  an  action  of  this  kind,  should  fail  to 
recover,  the  defendant  in  turn  would  bring  a  suit 
against  him  on  the  ground  that  the  former  suit  was 
malicious,  and  so  long  as  there  was  no  recovery  for 
the  plaintiff,  the  parties  could  keep  on  suing  each 
other  until  the  end  of  time."  If,  however,  the  de- 
fendant has  been  arrested  or  his  property  attached 
in  an  action  which  terminates  in  his  favor,  he  has 
sustained  a  special  injury,  which  cannot  be  com- 
pensated by  the  costs  and  disbursements  prescribed 
by  statute,  and,  if  such  action  were  instituted 
through  malice,  and  prosecuted  without  probable 
cause,  upon  ^the  common-law  theory  that  wherever 
there  is  an  injury  there  is  also  a  remedy,  the  de- 
fendant may  maintain  an  action  of  malicious  prose- 
cution to  recover  the  damages  sustained:  Closson  v. 
Staples,   42   Vt.    209  (1   Am.   Rep.    316);   Whipple   v. 


298  Mitchell  v.  Silver  Lake  Lodge.       [29  Or. 

Fuller,  11  Conn.  582  (29  Am.  Dec.  330);  Potts  v.  Iro- 
lay,  1  Southard,  330  (7  Am.  Dec.  603);  Williams  v. 
Hunter,  3  Hawks,  545  (14  Am.  Dec.  597);  Savage 
v.  Brewer,  17  Pick.  453  (28  Am.  Dec.  255);  Smith  v. 
Burrus,  106  Mo.  94  (13  L.  R.  A.  59,  16  S.  W.  881, 
27  Am.  Rep.  329;  Forster  v.  Orr,  17  Or.  447  (21  Pac. 
440). 

It  is*  certain  that  a  defendant  who  has  sustained 
an  injury  by  the  attachment  of  his  property  mali- 
ciously and  without  probable  cause,  has  two  remedies 
for  the  recovery  of  his  damages, — first,  by  an  action 
on  the  undertaking;  and,  second,  by  an  action  for 
the  malicious  attachment.  But,  having  a  remedy  on 
the  undertaking,  the  defendant,  in  the  absence  of 
a  statute  conferring  the  right,  cannot  maintain  an 
action  against  the  plaintiff  for  the  mere  wrong- 
ful suing  out  of  the  writ:  Drake  on  Attachment, 
§§  114,  726.  Where  such  a  right  is  conferred,  how- 
ever, it  has  been  held  that  the  defendant  has  an- 
other remedy  on  the  facts  of  the  case,  and  may  re- 
cover according  to  the  statute.  In  Jerman  v.  Stewart, 
12  Fed.  266,  Mr.  Justice  Hammond,  in  construing  the 
statute  of  Tennessee,  which  provides  that  under  cer- 
tain circumstances  the  defendant  may  sue  on  the 
attachment  bond,  and  recover  such  damages  as  he 
has  actually  sustained  by  the  issuance  of  the  writ, 
and  if  sued  out  maliciously  as  well  as  wrongfully, 
the  jury  may  in  the  trial  of  such  action  give  vin- 
dictive damages,  said:  "I  think  the  defendant  in  at- 
tachment has  three  remedies, — first,  he  may  sue  on 
the  bond  and  recover  according  to  its  conditions; 
second,  he  may  sue  the  plaintiff  on  the  facts  of  the 
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case,  and  recover  according  to  the  statute,  precisely 
as  if  the  plaintiff  had  given  a  bond;  third,  he  may 
sue  for  malicious  prosecution,  as  at  common  law, 
and  recover  according  to  the  common  law,  where 
there  has  been  malice  and  want  of  probable  cause." 
And  Mr.  Waples  in  his  work  on  Attachment,  §  1018, 
says:  "Probable  cause  does  not  render  the  creditor 
free  from  liability  for  wrongful  attachment  as  to 
actual  damages,  though  it  does  as  to  exemplary, " 
and  cites  in  support  thereof  Yarborough  v.  Weaver, 
25  S.  W.  468;  Carothers  v.  Mcllhenny,  63  Texas,  140; 
Culbertson  v.  Cabeen,  29  Texas,  253.  It  would  seem 
from  a  casual  inspection  of  the  text  quoted  tfyat  the 
defendant  whose  property  had  been  wrongfully  at- 
tached had  a  remedy  for  the  recovery  of  the  actual 
damages  sustained,  independent  of  the  bond,  upon 
the  mere  allegation  of  the  wrongful  attachment  and 
resultant  injury,  without  an  allegation  of  malice; 
but  upon  examination  of  the  cases  to  which  refer- 
ence is  made  it  appears  that  each  action  was 
brought  upon  the  bond  under  a  statute  which  per- 
mits the  defendant  in  the  original  action  to  chal- 
lenge the  truth  and  sufficiency  of  the  affidavit,  be- 
fore the  attachment  is  dissolved,  by  a  pleading 
known  as  "  reconvention, "  in  the  nature  of  a  cross- 
bill, and  the  author  in  speaking  of  this  remedy, 
section  995,  says:  "Reconvention  under  such  cir- 
cumstances is  anomalous,  for  the  declaration  on  the 
attachment  bond  is  thus  made  before  any  liability 
on  it  has  been  matured.  If  the  evidence  is  such 
that  wrongful  attachment  has  been  proved,  and  re- 
sultant  injury    established,  the    jury   gives   the   ver- 
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diet  covering  both  issues,  and  the  court  gives  the 
reconvenor  judgment  on  the  bond  when  he  decrees 
the  dissolution  of  the  attachment,  and  judgment  for 
the  defendant  in  the  action  against  him  for  debt." 
It  will  thus  be  seen  that  actual  damages  may  be  re- 
covered in  an  action  upon  the  undertaking  without 
an  allegation  of  malice,  but,  our  statute  having 
failed  to  furnish  a  special  remedy  for  the  recovery 
of  damages  in  such  cases,  the  plaintiff  can  have 
but  two  remedies  for  his  injury.  The  rule  appears 
to  be  general  that  in  all  actions  brought  by  the  de- 
fendant for  the  recovery  of  damages  resulting  from 
an  unlawful  attachment  of  his  property  under  a 
legal  writ  issuing  from  a  court  of  competent  juris- 
diction, except  when  instituted  upon  the  undertak- 
ing, or  where  specially  authorized  by  statute,  the 
form  of  action  is  case  and  not  trespass  [1  Chitty  on 
Pleading,  *133  (26  Am.  and  Eng.  Ency.  of  Law,  704); 
Shaver  v.  White,  6  Mumford,  110  (8  Am.  Dec.  730); 
Turner  v.  Walker,  3  Gill  and  J.  377  (22  Am.  Dec. 
329];  in  which  malice  on  common  law  principles 
is  indispensable  to  its  maintenance:  Drake  on  Attach- 
ment, §  726;  Wade  on  Attachment,  §  311. 

In  Young  v.  Gregory,  3  Call,  446,  (2  Am.  Dec.  556,) 
Roane,  J.,  in  discussing  the  question,  says:  "The 
decisions  upon  this  principle  have  settled  the  law 
to  be  that  there  must  be  an  averment  in  the 
declaration  of  both  malice  and  the  want  of  proba- 
ble cause.  Without  the  first,  the  motive  is  not  cor- 
rupt, however  mistaken  the  party  suing  may  be; 
and  where  there  is  a  probable  cause  for  suing,  the 
ingredient  of  malice  cannot  convert  the  act  of  suing 
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into  a  culpable  offense."  Mr.  Drake,  in  his  work 
on  Attachment  (7th  ed.),  §  732,  referring  to  this 
case  in  his  discussion  of  an  action  for  malicious 
prosecution,  says:  "The  earliest  adjudication  con- 
cerning this  action  in  this  country  with  which  we 
have  met  was  in  Virginia  in  eighteen  hundred  and 
three,  when  it  was  decided  that  no  action  could  be 
sustained  unless  it  appeared  that  the  plaintiff,  in 
attaching  the  defendant's  property,  acted  maliciously 
and  without  probable  cause;  and  that  it  was  not 
sufficient  for  the  declaration  to  aver  that  the  attach- 
ment was  *  without  any  legal  or  justifiable  cause/ 
but  it  must  allege  the  want  of  probable  cause.  This 
doctrine  has  since  been  recognized  and  affirmed  in 
many  states.' '  See  note  7  to  this  section  for  au- 
thorities cited  and  relied  upon  to  support  the  text. 
"Three  things,"  says  Maxwell,  J.,  in  Palmer  v. 
Keith,  16  Neb.  91,  (20  N.  W.  103,)  "are  necessary 
to  be  alleged  and  proved,  viz.:  Want  of  probable 
cause,  malice  in  the  defendant,  and  damages  to  the 
plaintiff.,,  In  Le  Clear  v.  Perkins,  103  Mich.  131, 
(26  L.  R.  A.  627,  61  N.  W.  357,)  it  is  held  that 
malice  and  want  of  probable  cause  are  the  gist  of 
the  action  to  recover  damages  for  the  wrongful  at- 
tachment of  property.  See  also  the  exhaustive  notes 
on  this  subject  with  the  cases  of  Pope  v.  Pollock,  4 
L.  R.  A.  255,  15  Am.  St.  Rep.  608,  and  Burton  v. 
Knapp,  81  Am.  Dec.  465.  So  too  in  Ruble  v.  Coyote 
Gold  Mining  Company,  10  Or.  39,  Watson,  J.,  in 
commenting  upon  the  sufficiency  of  a  complaint  to 
state  a  cause  of  action  for  the  recovery  of  damages 
resulting  from  the  improper  issue  of  a  preliminary 
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injunction,  says:  "It  does  not  allege  that  the  in- 
junction was  sued  out  or  prosecuted  by  the  Coyote 
Company  'maliciously/  as  well  as  without  probable 
cause,  which  all  the  authorities  hold  to  be  neces- 
sary even  to  support  an  action  on  the  case";  and 
cites  in  support  thereof  the  cases  of  Cox  v.  Taylor, 
10  B.  Mon.  17;  Lindsay  v.  Lamed,  17  Mass.  189; 
Chew  v.  Thompson,  9  N.  J.  Law,  249;  and  Robin- 
son v.  Kellum,  6  Cal.  399.  We  have  been  unable 
to  find  a  statement  of  the  reason  for  the  existence 
of  this  rule,  but  it  must,  in  our  judgment,  be 
founded  upon  the  presumption  that  the  attachment 
proceedings  have  been  regular,  for  the  statute,  hav- 
ing conferred  upon  a  creditor  the  right  of  attach- 
ing the  debtor's  property  for  the  security  of  his  de- 
mand, authorizes  him  to  invoke  this  auxiliary  rem- 
edy, and,  having  done  so,  it  must  be  presumed 
from  the  execution  of  the  writ  that  the  property- 
was  attached  in  pursuance  of  law;  and  therefore  no 
inference  of  malice  or  want  of  probable  cause  is 
deducible  from  the  exercise  of  the  right,  and  hence, 
upon  principle,  to  overcome  the  legal  presumption 
arising  from  the  attachment  it  is  incumbent  in  an 
action  of  malicious  prosecution  to  allege  and  prove 
that  the  attachment  was  malicious  and  without 
probable  cause.  In  Spengler  v.  Davy,  15  Gratt.  381, 
the  plaintiff  having  alleged  that  the  writ  was  sued 
out  "wrongfully  and  without  good  cause,"  instead 
of  "maliciously  and  without  probable  cause,"  and 
no  advantage  of  the  defect  having  been  taken  at 
the  trial  as  prescribed  by  statute,  it  was  held  that 
the  error   was    cured    by    the   verdict.     In  the  case 
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at  bar,  however,  the  defendant  challenged  the  suffi- 
ciency of  the  complaint  at  the  trial;  and,  our 
statute  not  containing  any  provision  similar  to  that 
of  Virginia,  and  the  defect  in  the  complaint  being 
material  to  the  cause  of  action,  and  not  to  the 
statement  of  it,  was  not  cured   by  the  verdict. 

In  Olds  v.  Cary,  13  Or.  362,  (10  Pac.  786,)  which 
was  an  action  upon  an  undertaking  for  a  prelimi- 
nary injunction,  in  which  the  complaint  failed  to 
allege  that  the  injunction  was  wrongful  and  without 
sufficient  cause,  the  defendant  answered  over  after 
a  demurrer  to  the  complaint  had  been  overruled, 
and  it  was  held  that  the  defect  was  in  the  statement 
and  not  in  the  cause  of  action,  and  was  therefore 
waived  by  going  to  trial  on  the  merits.  So,  too,  in 
Drake  v.  Sworts,  24  Or.  199,  (33  Pac.  563,)  which 
was  an  action  upon  an  undertaking  for  an  attach- 
ment in  which  the  complaint  failed  to  state  that 
the  attachment  was  wrongful  and  without  sufficient 
cause,  it  was  also  held  that  the  defect  was  cured  by 
answering  over.  In  these  cases  no  right  of  action 
existed  upon  the  undertaking  until  the  courts  dis- 
solved the  writs,  and  hence  it  was  probably  alleged 
in  the  several  complaints  that  the  injunction  and 
attachment  were  dissolved,  and,  this  being  so,  the 
court  very  properly  held  that  the  defect  in  the 
statement  was  cured  by  answering  over,  for  by  the 
dissolution  of  the  writs  it  might  reasonably  be  pre- 
sumed that  the  injunction  and  attachment  were 
wrongful  and  without  sufficient  cause.  In  Stewart 
v.  Sonneborn,  98  U.  S.  187,  it  was  held  that  to  sus- 
tain an  action  for  malicious  prosecution  the  failure 
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of  the  proceedings  against  the  plaintiff  must  be 
averred  and  proved;  but  such  failure  is  not  evidence 
of  the  defendant's  malice  or  want  of  probable  cause 
in  instituting  them.  So,  in  the  case  at  bar,  the 
allegation  and  proof  of  the  attachment  was  not 
even  prima  facie  evidence  of  malice  or  want  of  prob- 
able cause, —  the  essential  requisites  for  the  main- 
tenance of  an  action  of  this  character, —  and  hence 
the  absence  of  an  allegation  of  malice  in  the  com- 
plaint was  a  failure  to  state  a  cause  of  action,  and 
not  a  defective  statement  which  was  cured  by  the 
verdict.  The  action  not  having  been  instituted 
upon  the  undertaking,  we  think  there  can  be  no 
doubt  that  it  was  necessary  to  allege  and  prove  that 
the  attachment  was  malicious,  and  the  plaintiffs 
having  failed  in  this  respect,  their  complaint  did 
not  state  a  cause  of  action.  It  follows  that  the 
judgment  is  reversed,  and  the  cause  will  be  re- 
manded with  instructions  to  enter  a  judgment  of 
nonsuit.  Reversed. 


Decided  at  Pendleton,  July  18,  1896. 
DOERHOEFER   v.    FARRELL. 

[45  Pac.  797.] 

Mortgage  Sale — Redemption — Rights  of  Purchaser. — After  a  mort- 
gage sale  was  set  aside,  without  disturbing  the  po- session  of  the 
purchaser,  he  procured  an  order  allowing  him  to  remove  a  building 
on  the  premises  to  a  place  where  it  would  be  safe  from  destruction, 
and  directing  that  the  cost  thereof  should  be  a  charge  upon  the 
mortgaged  property.  On  a  second  sale  thereof,  the  premises  were 
sold  to  said  purchaser  for  the  amount  of  his  original  bid.  After  the 
first  sale,  but  before  the  making  of  said  order,  a  judgment  was  ob- 
tained against  the  mortgagor  by  another  creditor.  Held,  that  under 
Hill's  Code,  \  301,  providing  that  a  lien  creditor  may  redeem  if  the 


July,  1896.]      Doerhoefer  v.  Farrell.  305 

purchaser  be  also  a  creditor  having  a  lien  prior  to  that  of  the  re- 
demptioner,  by  paying  the  amount  of  such  lien  with  interest,  the 
purchaser  could  not  require  the  rederaptioner  to  pay  the  expense 
of  moving  the  building  in  addition  to  the  amount  of  the  bid  at  the 
second  sale  with  interest,  for  no  court  can  change  or  affect  the 
statutory  rights  of  a  redemptioner. 

From  Union:  Robert  Eakin,  Judge. 

Action  by  A.  L.  Schmidt,  trustee,  against  the 
Oregon  Gold  Mining  Company,  to  foreclose  a  mort- 
gage. Petition  by  John  Doerhoefer  to  have  a  re- 
demption by  J.  H.  Farrell  set  aside.  A  demurrer  to 
said  petition  was  sustained,  and  Doerhoefer  appeals. 

Affirmed. 

For  appellant  there  were  briefs  and  arguments 
by  Messrs.  John  L.  Rand  and  J.  D.  Slater. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.   Thomas  Crawford. 

Opinion  by  Mr.   Chief   Justice   Bean. 

This  is  an  appeal  from  an  order  sustaining  a 
demurrer  to  a  petition  asking  the  court  below  to 
set  aside  the  redemption  by  respondent  of  certain 
property  purchased  by  the  appellant  at  a  fore- 
closure sale.  The  facts  are  that  on  October  twenty- 
first,  eighteen  hundred  and  ninety-four,  a  decree 
was  regularly  given  and  entered  by  the  Circuit 
Court  of  Union  County  foreclosing  a  mortgage 
made  by  the  Oregon  Gold  Mining  Company  to 
one  A.  L.  Schmidt,  trustee,  and  ordering  a  sale 
of  the  mortgaged  premises  to  satisfy  the  amount 
secured  thereby.     Thereafter,  and  on  the  nineteenth 

29  Ob.— 20. 
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of  February,  eighteen  hundred  and  ninety-five,  the 
property  was  sold  under  the  decree  for  the  sum 
of  nine  thousand  dollars,  to  Doerhoefer,  who  there- 
upon took  immediate  possession,  but  on  the  twenty- 
sixth  of  March,  eighteen  hundred  and  ninety- 
five,  on  motion  of  the  plaintiff,  the  court  set  the 
sale  aside  without  disturbing  Doerhoefer's  posses- 
sion. On  October  seventh,  eighteen  hundred  and 
ninety-five,  and  pending  a  resale,  the  court,  upon 
the  ex  parte  application  of  Doerhoefer,  and  without 
notice  to  any  of  the  parties  to  the  suit,  made  an 
order  allowing  him  to  remove  a  quartzmill  then 
on  the  property  to  a  place  where  it  would  be  safe 
from  destruction  by  threatened  snowslides,  and 
directed  that  the  cost  thereof,  as  audited  by  the 
clerk  of  the  court,  should  be  a  charge  upon  the 
mortgaged  property  in  favor  of-  Doerhoefer.  In  pur- 
suance of  this  order  the  mill  and  machinery  were 
taken  down  and  removed  by  Doerhoefer  at  a  cost, 
as  audited  and  allowed,  of  three  thousand  one  hun- 
dred and  ninety-four  dollars  and  seventy-six  ce.its. 
At  a  resale  of  the  property  on  November  nine- 
teenth, eighteen  hundred  and  ninety-five,  under 
the  original  decree,  Doerhoefer  again  became  the 
purchaser  for  the  amount  of  his  first  bid,  and 
received  another  certificate  of  sale.  The  court  duly 
confirmed  the  latter  sale,  and  further  decreed  that 
Doerhoefer  have  a  lien  against  all  the  mortgaged 
property  "for  the  sum  of  three  thousand  one  hun- 
dred and  ninety-four  dollars  and  seventy-six  cents, 
in  addition  to  the  amount  of  the  purchase  price 
by    him  paid  therefor  in    case  of  the   redemption  of 
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said  property."  In  the  mean  time,  however,  and 
prior  to  the  ex  parte  order  allowing  Doerhoefer  to 
take  down  and  remove  the  mill  and  machinery, 
the  respondent  Farrell  recovered  a  judgment  against 
the  Oregon  Gold  Mining  Company  for  six  thou- 
sand dollars,  and  caused  the  same  to  be  regularly 
docketed  in  the  judgment  lien  docket.  On  Janu- 
ary thirtieth,  eighteen  hundred  and  ninety-six,  upon 
application  to  the  sheriff  of  Union  County,  Farrell 
was  allowed  to  redeem  the  property  from  the  sale 
made  to  Doerhoefer,  by  paying  the  sum  of  nine  thou- 
sand eight  hundred  and  fifty-two  dollars  and  fifty 
cents,  being  the  amount  of  his  bid  with  legal  in- 
terest thereon  from  the  date  of  the  first  sale. 
Pending  the  application,  Doerhoefer  appeared  before 
the  sheriff  and  objected  to  the  redemption,  unless 
Farrell  would  pay,  in  addition  to  the  purchase 
price,  and  interest,  the  sum  of  three  thousand 
one  hundred  and  ninety-four  dollars  and  seventy-six 
cents  allowed  by  the  court  as  expenses  for  taking 
down  and  removing  the  mill  and  machinery, 
which  objection  was  overruled  by  the  sheriff,  and 
a  certificate  of  redemption  was  thereupon  duly 
issued  to  Farrell.  Thereafter  Doerhoefer  filed  this 
petition  in  the  court,  asking  to  have  the  redemp- 
tion by  Farrell  set  aside,  and  the  certificate  issued 
to  him  canceled.  To  this  petition  a  demurrer 
was   sustained,   and   Doerhoefer  appeals. 

Without  stopping  to  consider  the  important  ques- 
tions of  practice  argued  by  counsel,  and  conceding 
for  the  purposes  of  this  case  that  this  proceeding  is 
regular,  we  are  clearly   of    the  opinion   that  Farrell 
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was  entitled  to  redeem  from  the  sale  made  to  Doer- 
hoefer  without  paying  the  amount  of  the  expenses 
incurred  by  Doerhoefer  in  taking  down  and  re- 
moving the  mill.  The  statute  provides  that  a  lien 
creditor  may  redeem  within  sixty  days  after  the 
date  of  the  order  confirming  the  sale,  by  paying 
the  amount  of  the  purchase  price,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  thereon  from 
the  time  of  the  sale,  together  with  the  amount  of 
any  taxes  which  the  purchaser  may  have  paid 
thereon,  and,  if  the  purchaser  be  also  a  creditor 
having  a  lien  prior  to  that  of  the  redemptioner, 
the  amount  of  such  lien  with  interest:  Hill's  Code, 
§  301.  Under  this  section,  Farrell  clearly  had  a 
right  to  redeem  by  paying  the  purchase  money 
and  interest,  unless,  by  the  order  of  the  court  mak- 
ing the  expenses  incurred  by  Doerhoefer  in  taking 
down  and  removing  the  mill  and  machinery  a 
charge  upon  the  property,  he  became  a  creditor 
having  a  lien  prior  to  that  of  Farrell.  But  we 
know  of  no  rule  of  law  under  which  such  a  prac- 
tice can  be  maintained.  The  most  that  can  be 
claimed  for  the  order  of  the  court,  if  valid  at  all, 
is  that  such  expenses  became  a  legitimate  part  of 
the  disbursements  in  the  suit  to  be  paid  out  of 
the  proceeds  of  the  property;  but  the  court  was 
powerless  after  the  sale  to  require  the  redemptioner 
to  pay  them  in  addition  to  the  purchase  price  and 
interest.  The  right  to  redeem  from  an  execution 
sale  is  a  statutory  right,  and  the  court  can  neither 
increase  nor  lessen  the  burden  of  the  redemp- 
tioner.    If  Doerhoefer  desired  to  prevent  a    redemp- 
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tion  without  the  payment  of  the  amount  expended 
by  him  under  the  order  of  the  court,  he  should 
have  included  such  amount  in  his  bid  at  the  sec- 
ond sale;  and,  having  neglected  to  do  so,  the  court 
could  not  thereafter  aid  him  by  a  subsequent 
order  prescribing  terms  upon  which  the  redemption 
should  be  made,  different  from  and  conflicting  with 
the  provisions  of  the  statute.  It  follows  that  the 
decree  of  the  court  below  must  be  affirmed,  and  it 
is  so  ordered.  Affirmed. 

Argued  March  5;  decided  April  13,  1896. 
STATE   v.   HATCHER. 

f44  Pac.  584.] 

1.  Statement  at  Preliminary  Examination  — Evidence— Code,   {1594. 

—  To  render  admissible  in  evidence  on  a  criminal  prosecution  the 
preliminary  statement  made  by  the  accused  before  the  committing 
magistrate,  it  must  affirmatively  appear  that  before  making  such 
statement  he  was  informed  of  his  right  to  keep  silent,  and  this  is 
not  shown  by  a  recital  of  the  magistrate  in  his  record  that  "de- 
fendant was  informed  of  his  right  to  make  a  statement,  and  pro- 
ceeded as  follows." 

2.  Authentication  op  Statement  by  Accused — Code,  \  1598,  Subdivis- 

ion 4. —  A  statement  made  by  one  accused  of  crime  on  his  prelimi- 
nary examination,  which  is  not  signed  and  certified  by  the  magis- 
trate before  whom  it  was  made,  as  required  by  Hill's  Code,  g  1598, 
subdivision  4,  is  inadmissible  on  the  trial  over  the  objection  of  ac- 
cused. 

3.  Harmless  Error.—  Error  in  admitting  a  preliminary  statement  made 

by  the  accused  on  a  criminal  prosecution  is  cured  where  he  subse- 
quently testifies  to  the  same  state  of  facts  set  forth  therein:  State  ex 
rcl.  v.  Kraft,  20  Or.  28,  cited  and  approved. 

4.  Improper  Remarks  of  Counsel— Witnesses— Code,  1 1366.— An  ar- 

gument by  the  prosecuting  attorney  on  a  prosecution  for  homicide 
allowed  over  the  objection  of  the  accused,  to  the  effect  that  failure 
to  call  the  wife  of  the  accused,  who  was  present  at  the  homicide, 
was  proof  of  the  fact  that  she  would  have  testified  adversely  to  him 
if  called,  constitutes  reversible  error,  since  the  wife  cannot,  under 
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Hill's  Code,  \  1366,  be  compelled  to  become  a  witness  for  her  hus- 
band, and  the  record  is  .silent  as  to  whether  she  had  given  her  con- 
sent thereto. 

5.  Province  of  Jury  —  Code,  \  200. —  An  instruction  on  a  criminal  pros- 
ecution, which  assumes  as  proved  matters  as  to  which  the  evidence 
is  in  conflict,  is  erroneous,  (Hill's  Code,  J  200.)  and  the  error  is  not 
cured  by  a  general  instruction  that  the  jury  are  exclusive  judges  of 
all  facts,  and  that  the  state  must  establish  all  the  allegations  of  the 
indictment  beyond  a  reasonable  doubt*  Tarnberg  v.  Watson,  13  Or. 
11,  cited  and  approved. 

From  Coos:  J.  C.  Fullerton,  Judge. 

The  defendant,  W.  A.  Hatcher,  was  indicted  for 
the  crime  of  manslaughter,  alleged  to  have  been 
committed  in  the  killing  of  one  Frank  H.  Blair, 
and  upon  conviction  thereof  was  sentenced  to  the 
penitentiary  for  the  term  of  one  year.  From  this 
judgment  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Messrs.  William  R.  Willis  and  Andrew 
M.    Crawford. 

For  the  state  there  was  a  brief  by  Messrs.  Cicero 
M.  IdUman,  attorney-general,  and  George  M.  Brown, 
district  attorney,  with  an  oral  argument  by  Mr.  Idle- 
man. 

Opinion  by  Mr.  Justice  Moore. 

1.  It  is  considered  by  counsel  for  the  defendant 
that  the  court  erred  in  admitting  in  evidence,  over 
their  objection  and  exception,  a  written  statement 
made  by  him  at  his  preliminary  examination,  pur- 
porting to  detail  the  manner  in  which  the  deceased 
was  killed;  while  counsel  for  the  state  maintain  that 
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the  defendant  having  at  the  trial  testified  to  the 
same  state  of  facts  embraced  in  the  statement,  the 
error,  if  any,  was  not  prejudicial.  The  introductory 
statement  by  the  magistrate  that  "Defendant  was 
informed  of  his  right  to  make  a  statement,  and  pro- 
ceeded as  follows,"  would  seem  to  imply  that  he  was 
not  informed  of  his  right  to  waive  making  a  state- 
ment, and  that  such  waiver  could  not  be  used  against 
him.  The  statute,  (Hiirs  Code,  §  1594,)  provides 
that  "When  the  examination  of  the  witnesses  on 
the  part  of  the  state  is  closed,  the  magistrate  must 
inform  the  defendant  that  it  is  his  right  to  make 
a  statement  in  relation  to  the  charge  against  him; 
that  the  statement  is  designed  to  enable  him,  if  he 
sees  fit,  to  answer  the  charge,  and  explain  the  facts 
alleged  against  him;  that  he  is  at  liberty  to  waive 
making  a  statement,  and  that  his  waiver  cannot  be 
used  against  him  on  the  trial."  The  defendant  not 
having  been  notified  of  this  last  clause  by  the  magis- 
trate, may  have  understood,  when  informed  of  his 
right  to  make  a  statement,  that  it  was  incumbent 
on  him  to  make  one,  and  that  in  doing  so  he  was 
obeying  a  legal  mandate,  and  not  making  a  volun- 
tary statement.  The  right  to  waive  making  such  a 
statement  implies  that  if  one  be  made  it  is  volun- 
tary, and,  therefore,  admissible  in  evidence,  but  it 
cannot  be  regarded  as  being  voluntarily  made  unless 
it  appears  that  the  accused  was  informed  by  the 
magistrate  of  his  right  to  waive  it,  for  if  he  made 
the  statement  under  the  belief  that  it  was  required 
of  him  by  the  magistrate  it  is  inadmissible  against 
him:  State  v.  O'Brien  (Mont.),  43   Pac.  1091.     There 
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is  nothing  in  the  record  to  show  that  the  state- 
ment  was  voluntarily  made  by  the  defendant,  and 
hence  it  could  not  be  admitted  in  evidence  over  his 
objection. 

2.  It  was  also  inadmissible  for  another  reason. 
Subdivision  4  of  section  1598,  Hill's  Code  of  Ore- 
gon, provides  that  the  statement  when  voluntarily 
made  must  be  signed  and  certified  to  by  the  magis- 
trate. There  is  no  certificate  appended  to  the  state- 
ment in  question,  nor  is  it  signed  by  the  magis- 
trate, except  that  his  name  appears  thereon  as  a 
witness  in  attestation  of  the  defendant's  mark  used 
for  his  signature.  The  statute  having  provided  the 
manner  in  which  the  statement  must  be  authenti- 
cated, would  seem  to  exclude  oral  evidence  in  aid 
of  a  faulty  execution,  or  to  supply  the  necessary 
certificate.  If  the  statement  was  voluntary,  the  mag- 
istrate's certificate  showing  that  fact,  when  duly 
signed  by  him,  would  render  it  admissible  in  evi- 
dence without  any  other  proof  of  its  authenticity, 
and  this  being  so,  it  follows  that  without  such  cer- 
tificate and  signature  it  is  inadmissible. 

3.  The  next  question  is  whether  the  admission 
of  this  incompetent  evidence  was  an  injury  affect- 
ing the  substantial  rights  of  the  defendant.  "The 
admission  of  incompetent  testimony,"  says  Mr. 
Thompson  in  his  work  on  Trials,  (Vol.  I,  §  707,) 
"will  not,  in  many  cases,  avail  to  work  a  reversal 
of  a  judgment,  as,  for  instance,  where  such  testi- 
mony relates  to  a  question  which  is  not  in  dispute, 
and   consequently    could    have   had  no   influence   on 
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the  result,  or  where  the  finding  must  have  been  the 
same  on  the  evidence  had  the  incompetent  evidence 
been  excluded."  In  criminal  cases,  however,  unless 
the  record  conclusively  shows  that  the  error  in  the 
admission  of  incompetent  evidence  was  not  preju- 
dicial to  the  party  objecting,  the  judgment  should 
be  reversed:  Coleman  v.  People,  58  N.  Y.  555. 
Tested  by  this  rule  the  defendant  could  not  have 
been  prejudiced  by  the  admission  of  the  statement 
complained  of,  for  he  testified  to  the  same  state  of 
facts  on  the  trial,  and  was  corroborated  by  wit- 
nesses for  the  state  with  whom  he  had  conversed 
concerning  the  matter.  There  being  no  dispute 
about  the  facts  detailed  in  the  statement,  the  error 
was  harmless  and  could  not  have  injured  the  de- 
fendant: State  ezrel.  v.  Kraft,  20  Or.  28  (23  Pac. 
663). 

4.  It  is  contended  that  the  court  erred  in  per- 
mitting the  prosecuting  attorney,  in  his  closing  ar- 
gument, to  comment  upon  the  effect  of  the  probable 
testimony  of  the  defendant's  wife  if  called  as  a  wit- 
ness, and  the  failure  of  the  defendant  to  produce 
her.  The  record  discloses  that  the  defendant's  coun- 
sel, in  their  argument  to  the  jury,  maintained  that 
the  deceased  was  killed  while  attempting  to  commit 
a  forcible  felony  on  the  defendant's  wife.  The  dis- 
trict attorney,  replying  thereto,  said,  in  substance, 
"There  were  but  three  persons  present  at  the  trag- 
edy—  the  defendant,  his  wife,  and  the  deceased;  that 
the  voice  of  the  deceased  was  hushed  in  death;  that 
*v«  state  could  not  call  Mrs.   Hatcher  as  a  witness, 
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and  that  it  was  in  the  power  of  the  defendant  to 
have  produced  her;  that  she  could  have  told  all 
about  the  affair;  and  that  if  present  her  testimony 
would  have  been  adverse  to  the  defendant,  otherwise 
lie  would  have  secured  her  attendance,  but  failing  to 
do  so  is  proof  that  her  testimony  would  have  been 
against  the  defendant."  The  defendant's  counsel  ob- 
jected to  this  language  for  the  reason  that  the  ab- 
sence of  the  defendant's  wife  was  no  evidence  of 
his  guilt,  but  the  objection  having  been  overruled, 
an  exception  was  allowed.  As  an  excuse  for  the 
use  of  the  language  complained  of  it  is  insisted  that 
it  was  provoked  by  the  argument  of  the  defendant's 
counsel  in  which  they  claimed  that  the  felony  at- 
temped  by  the  deceased  on  the  defendant's  wife  was 
forcible,  which  fact  was  denied  by  the  prosecuting 
attorney.  The  privilege  of  counsel,  as  the  repre- 
sentative of  a  party,  to  address  the  jury  upon  the 
evidence  introduced  at  the  trial  of  a  cause  has  be- 
come firmly  fixed  in  our  jurisprudence.  It  is  the 
duty  of  the  advocate,  as  an  officer  of  the  court,  to 
present  to  the  jury  a  word  panorama  of  the  facts 
proven  before  them,  and  in  doing  so  he  is  often 
liable  to  paint  in  too  glowing  colors  the  scenes  that 
are  most  favorable  to  the  party  whom  he  represents, 
or  shade  in  deepest  black  those  views  that  seriously 
affect  the  adverse  party.  Having  done  so,  the  court, 
out  of  a  spirit  of  fairness  to  each  side,  often  per- 
mits the  opposing  counsel  to  answer  such  an  argu- 
ment, which  he  frequently  does  by  shifting  the 
scenes,  hoping  thereby  to  be  able  to  obliterate  or 
distort  the  picture  so  presented,  and  exhibit  to    the 
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jury  an  entirely  different  view  of  the  evidence.  In 
this  the  party  whose  counsel  provoked  the  reply  can 
find  no  just  cause  of  complaint.  Mr.  Elliott,  in  his 
work  on  Appellate  Procedure,  §  672,  speaking  on  this 
subject,  says:  "Where  the  opposite  counsel  provokes 
the  misconduct  of  his  adversary,  and  opens  the  door 
to  improper  argument,  he  cannot,  as  a  general  rule, 
successfully  complain  of  the  error  which  he  himself 
invited."  This  rule,  however,  can  be  invoked  only 
in  favor  of  an  argument  based  on  the  facts  intro- 
duced in  evidence:  1  Thompson  on  Trials,  §  978; 
State  v.  Abrams,  11  Or.  169  (8  Pac.  327).  If  coun- 
sel, in  argument,  go  outside  the  record  and  comment 
on  facts  not  in  evidence,  the  proper  method  of  cor- 
recting the  error  is  by  objection  to  the  misconduct, 
and  an  exception  to  the  court's  ruling  if  permitted; 
but  the  misconduct  of  one  party  will  not  authorize 
the  other  to  commit  a  like  error.  In  this  case  it 
clearly  appears  from  the  language  complained  of 
that  the  prosecuting  attorney  did  not  predicate  his 
argument  upon  any  disputed  fact,  but  sought  to  in- 
voke inferences  and  presumptions  of  law  from  the 
failure  of  the  defendant  to  produce  his  wife  as  a 
witness.  Such  failure  did  not  tend  to  show  that  the 
felony  attempted  by  the  deceased .  was  not  forcible, 
and  hence  the  argument  cannot  be  excused  or  justi- 
fied upon  the  theory  that  it  was  provoked  by  that 
of  the  defendant's  counsel.  The  rule  is  universal 
that  it  is  error  to  allow  an  attorney,  in  argument, 
over  his  adversary's  objection,  to  go  outside  the  evi- 
dence and  comment  on  facts  assumed  to  have  been 
proven,  and   that  an  exception  to  the  action  of  the 
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court  in  permitting  it  will  be  reviewed  on  appeal: 
Elliott  on  Appellate  Procedure,  §  672;  Proffatt  on 
Jury  Trial,  §  250.  In  Tenny  v.  Mulvaney,  8  Or.  513, 
Lord,  C.  J.,  in  discussing  this  question,  says:  "It  is 
held  to  be  the  strict  duty  of  the  court  to  arrest  an 
argument  not  based  on  evidence.  And  if  objection 
be  made  to  this  course  of  argument,  it  is  error  for 
the  court  to  permit  it,  and  a  new  trial  will  be 
granted."  It  has  been  held,  however,  that  no  error 
could  be  predicated  upon  an  objection  to  such  mis- 
conduct unless  the  court  was  requested  to  rule 
thereon:  State  v.  Lee  Ping  Bow,  10  Or.  27;  State  v. 
Anderson,  10  Or.  448;  State  v.  Drake,  11  Or.  396  (4 
Pac.  1204);  State  v.  Abrams,  11  Or.  169  (8  Pac.  327) 
All  the  authorities  agree  that  it  is  within  the 
discretion  of  the  trial  court  to  supervise  the  argu- 
ment of  counsel,  to  limit  its  duration,  and  to  say 
what  comments  upon  the  facts  introduced  in  evi- 
dence shall  be  permitted  or  prohibited,  and  it  is 
only  when  this  discretion  is  abused  that  appellate 
courts  will  interfere,  but  there  is  an  irreconcilable 
conflict  of  judicial  opinion  as  to  what  constitutes  an 
abuse  of  such  discretion.  In  Mercer  v.  State,  17 
Texas  App.  452,  the  prosecuting  attorney  maintained 
in  argument  that  it  was  within  the  power  of  the 
defendant  to  produce  his  wife  as  a  witness  in  his 
behalf,  while  the  state  was  powerless  to  call  her  as 
a  witness  against  him,  and  that  the  defendant's 
failure  to  produce  his  wife  as  a  witness  was  corrob- 
orative of  the  incriminating  evidence  appearing 
against  him.  An  objection  to  this  language  having 
been  made   and   an   exception    allowed,   it   was    held 
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on  appeal  that  the  defendant's  wife  having  been 
within  reach  of  the  process  of  the  lower  court,  the 
prosecuting  attorney  was  justified  in  the  use  of  the 
remarks  complained  of,  and  that  the  court  did  not 
err  in  relation  thereto.  In  Long  v.  State,  56  Ind. 
182,  (26  Am.  Rep.  19,)  the  defendant  having  failed 
to  testify  in  his  own  behalf,  counsel  for  the  state, 
in  making  the  closing  argument,  said:  "It  is  true, 
gentlemen  of  the  jury,  the  evidence  in  this  case  is 
not  as  clear  as  it  might  be.  There  were  but  two 
parties  to  this  transaction.  You  have  heard  the 
evidence  of  one  of  them.  We  would  have  been 
pleased  to  have  heard  from  the  other,  to  see  what 
light  he  could  have  thrown  upon  this  transaction." 
An  objection  to  this  language  having  been  sustained, 
the  court  admonished  the  counsel  that  the  failure 
of  the  defendant  to  testify  in  his  own  behalf  was  a 
subject  not  to  be  referred  to  before  the  jury,  and 
also  instructed  the  jury  that  they  should  pay  no 
attention  to  what  had  been  said  concerning  it.  The 
defendant  having  been  convicted,  appealed,  and  the 
court,  in  reversing  the  judgment,  held  that  a  viola- 
tion of  the  statute  which  provided  that  the  failure 
of  a  defendant,  in  a  criminal  action,  to  testify 
should  not  be  the  subject  of  comment  before  the 
jury,  was  not  cured  by  an  instruction  to  disregard 
the  improper  language  of  counsel.  In  State  v.  Dego- 
nia,  69  Mo.  485,  the  prosecuting  attorney,  in  his 
closing  argument,  commented  on  the  fact  that  the 
defendant  had  not  called  as  witnesses  his  two 
brothers,  who  had  been  indicted  as  accessories,  but 
the  court  having  promptly  rebuked  the  counsel  and 
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commanded  him  to  keep  within  the  record,  it  was 
held  on  appeal  that  the  error  was  cured.  It  will 
thus  be  seen  that  the  courts  are  not  in  harmony 
upon  the  question  of  the  proper  method  of  correct- 
ing the  error  caused  by  the  misconduct  of  counsel 
in  the  argument  of  a  cause.  If  the  rule  an- 
nounced in  Mercer  v.  Stanton,  17  Texas  App.  452,  is 
to  prevail,  and  such  argument  as  there  used  is  per- 
missible, the  remarks  of  the  prosecuting  attorney  in 
the  case  at  bar  were  improper  for  two  reasons, — 
first,  the  record  fails  to  disclose  that  the  defend- 
ant's wife  was  at  the  time  of  the  trial  within  the 
reach  of  the  process  of  the  court;  and,  second,  it  is 
also  silent  as  to  whether  she  had  consented  to  be- 
come a  witness  for  her  husband,  for  without  such 
consent  upon  her  part  she  could  not  be  compelled 
to  testify:  Section  1366,  Hill's  Code.  In  criminal 
actions  the  accused  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness, 
provided  his  waiver  of  said  right  shall  not  create 
any  presumption  against  him,  but  when  he  offers 
himself  as  a  witness  he  becomes  subject  to  the  or- 
dinary rules  of  cross-examination:  Section  1365, 
Hill's  Code;  State  v.  Abrams,  11  Or.  169  (8  Pac.  327). 
If  no  presumption  of  the  defendant's  guilt  can  be 
invoked  by  reason  of  his  failure  to  testify  in  his 
own  behalf,  how  can  such  a  presumption  be  created 
by  his  failure  to  produce  his  wife  as  a  witness 
when  she  cannot  be  compelled  to  testify  without 
her  consent?  If  the  defendant  in  a  criminal  action, 
by  becoming  a  witness  in  his  own  behalf,  thereby 
consents  to  his  wife's   testimony,   and   is  obliged  to 
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produce  her  to  rebut  an  alleged  presumption  of  his 
guilt,  what  an  anomalous  position  he  would  be 
placed  in  if,  after  having  called  her  as  a  witness, 
she  should  refuse  to  testify  for  him.  Her  refusal  in 
such  case  would  doubtless  be  construed  by  the  jury 
as  evidence  of  her  knowledge  of  his  guilt,  when, 
perhaps,  her  real  motive  for  refusing  to  testify  was 
to  secure  his  conviction  of  a  felony  for  a  selfish 
purpose,  and  thus  make  her  silence  serve  the  pur- 
pose of  the  incriminating  evidence  which  she  is 
prohibited  by  statute  from  giving.  The  case  of 
Mercer  v.  State,  17  Texas  App.  452,  is  not  in  point, 
for  no  such  presumption  or  inference  as  the  prose- 
cuting attorney  sought  to  apply  can  be  indulged  in 
under  a  statute  like  ours,  and  it  was  error  to  permit 
his  argument  to  go  to  the  jury  under  the  sanction 
of  the  court. 

6.  It  is  also  contended  that  the  court  erred 
in  its  instructions  to  the  jury.  We  shall  not  at- 
tempt to  quote  the  instruction  complained  of,  but 
deem  it  sufficient  to  say  that  in  our  judgment  it 
trenches  upon  the  province  of  the  jury  in  assuming 
to  state  the  facts  given  in  evidence  at  the  trial,  some 
of  which  are  in  dispute.  The  statute  provides  that 
"  In  charging  the  jury,  the  court  shall  state  to  them 
all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict,  but  it  shall 
not  present  the  facts  of  the  case,  but  shall  inform 
the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact":  Section  200,  Hill's  Code.  The 
court  very   properly   instructed    the  jury   that   they 
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were  the  exclusive  judges  of  all  the  questions  of  fact 
put  in  issue  by  the  defendant's  plea,  and  that  the 
burden  was  on  the  state  to  establish  the  allegations 
of  the  indictment  beyond  a  reasonable  doubt,  but 
such  a  general  instruction  cannot  correct  a  viola- 
tion of  the  statutory  prohibition.  An  instruction 
that  assumes  the  existence  of  a  fact  which  should 
be  left  to  the  jury  for  ascertainment  is  erroneous: 
Yarnberg  v.  Watson,  13  Or.  11  (4  Pac.  296).  It  fol- 
lows that  the  judgment  is  reversed,  and  a  new  trial 
ordered.  Reversed. 


Argued  February  4;  decided  April  27,  1886. 
MONTGOMERY   v.  PAGE. 

[4i  Pac.Ci>9.] 

1.  Negotiable   Instrument — Parol    Evidence — Contribution.—  In    an 

action  for  contribution  parol  evidence  is  admissible  to  show  that 
one  who,  before  delivery,  for  the  accommodation  of  the  maker  of 
a  promissory  note,  guaranteed  the  payment  thereof  by  indorsement, 
waiving  protest,  demand,  and  notice  of  nonpayment,  is  by  sep- 
arate verbal  agreement  a  cosurety  witli  one  who  signed  upon  the 
face  thereof  as  a  joint  and  several  maker,  but  who  was  really  a 
surety. 

2.  Contribution. —  A  special  collateral   agreement  between  parties  who 

sign  a  note  as  guarantor  and  surety,  respectively,  to  become  cosure- 
ties, and  share  equally  in  any  loss,  renders  them  joint  obligors,  as 
between  themselves,  and  will  support  an  action  for  contribution. 

3.  Findings  by  Court — NoNSurr. —  A  special  finding  of  the  trial  court 

in  an  action  for  contribution  of  the  existence  of  a  collateral  agree- 
ment between  a  guarantor  and  a  surety  of  a  promissory  note,  mak- 
ing them  cosureties  as  between  themselves,  will  not  be  disturbed 
on  appeal,  in  the  absence  of  a  motion  for  nonsuit  against  the 
plaintiff. 

From  Multnomah:  Hartwell  Hurley,  Judge. 
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This  is  an  action  by  James  B.  Montgomery  against 
Charles  H.  Page  to  enforce  contribution.  It  is  the 
outgrowth  of  the  conditions  attending  the  execution 
and  delivery  of  a  certain  promissory  note,  dated 
July  fourteenth,  eighteen  hundred  and  ninety-two, 
calling  for  three  thousand  dollars,  payable  in  sixty 
days,  with  interest,  to  the  Security  Savings  and  Trust 
Company,  signed  "H.  M.  Montgomery  and  Company, 
Henry  M.  Montgomery,  James  B.  Montgomery  by 
W.  L.  Boise  his  Attorney  in  Fact,  Charles  H.  Page," 
and  bearing  the  following  indorsement:  "For  value 
received,  I  hereby  guarantee  the  payment  of  the 
within  note,  and  waive  protest,  demand,  and  notice 
of  nonpayment  thereof.  C.  H.  Page  of  Astoria,  Ore- 
gon." H.  M.  Montgomery  and  Company  is  a  firm 
composed  of  Henry  M.  Montgomery  and  Charles  H. 
Page,  so  that  the  note  is  signed  by  the  firm  and  each 
of  its  members  in  their  individual  capacity.  Among 
other  things  it  ife  alleged:  "That  this  plaintiff  exe- 
cuted said  note  as  an  accommodation  maker  for  the 
benefit  of  said  H.  M.  Montgomery  and  Company  and 
as  surety  thereto,  and  received  no  part  of  the  money 
obtained  upon  said  note;  but  that  the  said  H.  M. 
Montgomery  and  Company  received  the  entire  sum 
of  three  thousand  dollars  upon  the  said  note  from 
the  said  Security  Savings  and  Trust  Company;  that 
before  said  note  was  signed  by  any  of  the  parties 
thereto,  it  was  agreed  by  and  between  the  plaintiff 
and  said  C.  H.  Page  of  Astoria,  Oregon,  that  both 
should  sign  said  note  as  an  accommodation  to  the 
said  H.  M.  Montgomery  and  Company,  and  as  co- 
sureties   between    themselves,   and   that   if    the   said 
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H.  M.  Montgomery  and  Company  failed  or  neglected 
to  pay  said  note,  then  the  plaintiff  and  defendant 
each  to  be  liable  as  between  themselves  for  one  half 
the  amount  of  said  note,  and  if  either  were  obliged 
to  pay  said  note  the  other  should  repay  to  the  one 
so  paying  one  half  of  the  amount  so  paid;  that  the 
said  C.  H.  Page  of  Astoria,  Oregon,  guaranteed  the 
payment  of  said  note  as  aforesaid  as  an  accommo- 
dation to  the  said  H.  M.  Montgomery  and  Company 
and  as  cosurety  with  the  plaintiff."  Issue  was  taken 
by  the  answer  with  these  allegations,  and  a  trial 
had  before  the  court,  resulting  in  findings  and  judg- 
ment for  plaintiff,  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John   W.   Whalley. 

For  respondent  there  was  a  brief  by  Messrs. 
Stott,  Boise  and  Stout,  with  an  oral  argument  by 
Mr.  Raleigh  Stott 

Opinion  by  Mr.  Justice  Wolverton. 

1.  Plaintiff  offered  evidence  of  a  verbal  agree- 
ment with  defendant  of  the  nature  set  forth  in  his 
complaint,  which  was  allowed  by  the  court  over 
the  objections  of  defendant;  and  this  constitutes  the 
principal  ground  of  error  relied  upon  for  reversal. 
This  presents  the  question  whether  a  person  who, 
for  the  accommodation  of  the  maker  of  a  promis- 
sory note,  guarantees  the  payment  thereof  by  in- 
dorsement, waiving   protest,  demand,   and    notice   of 
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nonpayment,  before  delivery,  can  be  shown  to  be  a 
cosurety  with  one  who  signed  upon  the  face  as  a 
joint  and  several  maker,  but  in  reality  as  a  surety, 
unless,  at  the  time  of  assuming  the  obligation,  there 
existed  an  agreement  in  writing  between  them  to 
become  cosureties,  and  to  share  in  the  loss,  if  any. 
In  Wade  v.  Creighton,  25  Or.  455,  (36  Pac.  289,)  it 
is  decided  that  a  third  person  indorsing  a  note, 
waiving  protest,  demand,  and  notice  of  nonpayment, 
before  delivery,  for  the  purpose  of  giving  the 
maker  credit,  must  be  considered  as  a  first  in- 
dorsee The  indorsement  here  partakes  of  the  na- 
ture of  a  guarantee,  whatever  might  be  held  to  be 
its  legal  effect,  whether  absolute  or  conditional,  or, 
as  some  of  the  authorities  put  it,  an  indorsement 
with  an  enlarged  liability.  The  contract  of  a  guar- 
antor, as  distinguished  from  that  of  a  surety,  is 
that  the  principal  or  obligor  will  pay.  The  sure- 
ty's obligation  is  to  pay  the  debt.  The  latter's  un- 
dertaking is  absolute,  and  is  to  do  the  same  thing 
and  upon  like  conditions  as  the  principal,  while 
the  former's  insures  the  ability  of  the  principal  to 
perform,  and  is  distinct  and  independent  of  the 
original  contract.  The  contract  of  an  indorser  is 
also  an  independent  undertaking,  and,  if  demand, 
notice,  and  protest  is  waived,  it  creates  an  absolute 
liability  to  his  immediate  indorsee;  an  indorsement 
by  a  stranger,  however,  is  irregular  and  anomalous, 
and  the  engagement  thereof  has  been  variously  de- 
termined by  different  jurisdictions;  and,  as  between 
the  immediate  parties,  parol  evidence  is  always  ad- 
missible to  free  it  of  any  ambiguity  with  which  it 
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may  be  attended:  Tiedeman  on  Commercial  Paper, 
§§  272,  273.  The  great  weight  of  authority  sub- 
stantiates the  doctrine  that  parol  evidence  is  ad- 
missible to  show  the  true  relation  subsisting  be- 
tween the  makers  of  a  promissory  note  when 
contribution  is  sought,  and  this  whether  their  sub- 
scription appears  to  be  that  of  principals  or  sure- 
ties. The  reason  upon  which  the  rule  is  founded 
is  that  the  note  itself  is  the  measure  of  the  con- 
tract between  the  makers  and  the  payee,  and  not 
between  the  makers  themselves,  and  that  their  cor- 
relative and  interdependent  relations  is  a  matter 
wholly  collateral  to  the  primary  undertaking,  so  that 
parol  evidence  establishing  such  relations  does  not 
vary  the  terms  thereof:  1  Brandt  on  Suretyship  and 
Guarantee,  §§  29,  31;  Williams  v.  Glenn,  92  N.  C. 
253  (53  Am.  Rep.  416);  Mansfield  v.  Edwards,  136 
Mass.  15  (49  Am.  Rep.  1);  Water  Power  Company  v. 
Brown,  23  Kan.  676;  Barry  v.  Ransom,  12  N.  Y.  462 
But  can  the  true  relations  existing  between  mak- 
ers and  guarantors  or  indorsers,  who  are  bound  by 
different,  distinct,  and  independent  undertakings,  be 
so  shown?  A  leading  case  which  would  seem  to 
support  the  affirmative  of  this  proposition  is  Phil- 
lips v.  Preston,  46  U.  S.  (5  How.  277,)  which  was  an 
action  by  the  first  indorser  against  a  second  to  com- 
pel contribution  *>7  virtue  of  a  special  agreement 
between  them  that  they  should  each  suffer  ona-JtfJ^ 
the  loss  if  any  was  incurred  by  reason  of  default  '"■^ 
by  the  maker.  It  was  objected  that  the  alleged 
special  agreement  was  a  verbal  one,  and  could  not 
be  proven  as  in  contravention  of  a  written  one  be-  i 
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tween  the  parties  or  of  the  statute  of  frauds  and 
perjuries.  The  court  says,  at  page  291:  "But  the 
parol  evidence  here  is  not  offered  in  any  action  on 
the  note,  or  to  alter  its  terms  or  its  indorsements; 
nor  is  any  prior  or  contemporaneous  conversation 
offered  to  vary  the  note,  or  its  indorsement  in  an 
action  founded  on  either  of  them.  But  it  is  offered 
to  prove  a  separate  contract,  which  was  made  by 
parol,  and  is  of  as  high  a  character  as  the  law  re- 
quires in  such  cases."  And  it  was  accordingly  held 
that  parol  testimony  was  competent  to  show  the 
agreement.  Weston  v.  Chamberlin,  7  Cush.  404,  was 
a  similar  action  between  first  and  second  indorsers, 
where  it  was  said  by  Metcalp,  J.,  "The  authorities 
are  decisive  that  the  plaintiff  ought  to  have  been 
permitted  to  prove  that,  as  between  him  and  the 
defendant,  they  were,  by  virtue  of  a  collateral 
agreement,  cosureties.  *  *  *  Proof  of  such  oral 
collateral  agreement  does  not  contradict  nor  vary 
the  written  agreement.  The  two  are  distinct.,,  See 
also  Clapp  v.  Rice,  13  Gray,  406.  There  it  was  held 
that  the  relations  between  the  parties  could  be 
shown  by  parol  to  be  that  of  cosureties,  even  if 
the  plaintiffs  had  been  promisors,  and  the  defendant's 
intestate  an  indorser."  And  in  Ross  v.  Espy,  66  Pa. 
St.  481,  (5  Am.  Rep.  394,)  it  was  held  that  "The 
contract  of  indorsement  is  one  implied  by  the  law 
from  the  blank  indorsement,  and  can  be  qualified  by 
express  proof  of  a  direct  agreement  between  the 
parties,  and  is  not  subject  to  the  rule  that  excludes 
the  proof  to  alter  or  vary  the  terms  of  an  express 
agreement."     To  the  same  effect  see  Dunn  v.    Wade, 
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23  Mo.  207,  and  McCune  v.  Belt,  45  Mo.  174.  This 
latter  case  was  an  action  by  the  drawer  against  an 
indorser.  See  also  Sturtevant  v.  Randall,  53  Me.  149; 
Smith  v.  Morrill,  54  Me.  48;  Coolidge  v.  Wiggin,  62 
Me.  568;  Denton  v.  Lytle,  4  Bush,  597,  a  case  of 
drawer  against  indorser;  Edelen  v.  White,  6  Bush, 
408,  also  a  case  of  drawer  against  indorser;  Nurre  v. 
Chittenden,  56  Ind.  462,  a  case  of  surety  against  in- 
dorser; Harshman  v.  Armstrong,  43  Ind.  126,  also  of 
surety  against  indorser;  and  Easterly  v.  Barber,  66 
N.  Y.  433. 

The  case  of  Johnson  v.  Ramsey,  43  N.  J.  Law, 
280,  (39  Am.  Rep.  580,)  is  an  authority  against  this 
doctrine,  but  it  seems  to  stand  alone  so  far  as  we 
have  been  able  to  discover,  and  no  authorities  are 
cited  to  support  the  view  therein  taken.  However, 
the  reasoning  of  Chief  Justice  Beasly  is  cogent  and 
strong  and  is  entitled  to  much  weight.  The  learned 
chief  justice  argues  that  by  the  act  of  indorsement 
the  indorser  enters  into  a  substantive  independent 
contract  with  the  indorsee,  and,  although  in  blank, 
commercial  law  has  fixed  with  absolute  certainty  the 
terms  of  the  indorsees  engagement.  They  are,  first, 
that  the  bill  or  note  will  be  accepted  or  paid;  second, 
that  it  is  genuine;  third,  that  it  is  a  valid  instru- 
ment; fourth,  that  the  ostensible  parties  are  compe- 
tent; and,  fifth,  that  he  has  lawful  title  and  right  to 
indorse.  Such  being  the  case,  the  undertaking  is 
as  much  a  written  contract  as  though  all  the  terms 
had  been  expressly  stipulated,  and  the  rule  that  a 
written  contract  cannot  be  varied  by  proof  of  an 
oral  agreement  to  the  contrary  is  equally  applicable 
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thereto.  It  may  be  conceded  that  such  is  the  law 
in  all  cases  where  it  is  sought  to  enforce  the  obli- 
gation thus  assumed;  that  is  to  say,  if  the  action  is 
upon  the  bill  or  note,  or  the  contract  of  indorse- 
ment, such  bill,  note,  or  contract,  express  or  im- 
plied, is  the  measure  of  the  recovery,  and  proof  of 
an  oral  agreement  cannot  be  invoked  to  add  to, 
take  from,  or  in  any  manner  vary  or  change,  its  es- 
tablished legal  import.  But  this  does  not  involve 
a  contract  between  successive  accommodation  in- 
dorsers,  or  between  an  accommodation  maker  and 
such  an  indorser  to  stand  as  cosureties  and  to 
share  in  the  loss  if  any  should  be  incurred  by  the 
transaction.  Such  a  contract  is  collateral  to  that 
arising  from  the  execution  of  the  note  or  the  in- 
dorsement thereof.  As  it  pertains  to  successive  in- 
dorsers,  the  law  fixes  their  liability  in  the  inverse 
order  of  their  indorsement.  This  is  the  result  flow- 
ing from  regular  indorsements.  If,  however,  the 
indorsements  are  irregular,  that  is  to  say,  they  have 
been  made  by  third  parties,  not  to  affect  a  transfer 
of  the  paper,  but  to  create  a  liability  for  the  accom- 
modation of  some  one  or  more  of  the  parties  thereto, 
the  law  attaches  to  the  transaction  a  presumption 
only,  not  an  absolute  result.  This  presumption  is 
differently  declared  in  different  jurisdictions. 

This  court,  in  harmony  with  the  New  York 
doctrine,  has  declared  such  an  indorser  to  be  prima 
facie  a  second  indorser,  and  is  visited  with  the 
engagements  that  attach  to  such  an  obligation: 
Deering  v.  Creighton,  19  Or.  120,  (24  Pac.  198,  20 
Am.    St.  Rep.    800,)  but,   even  in  an  action  by    the 
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payee,  this  presumption  may  be  rebutted,  and  he 
may  be  shown  to  be  a  first  indorser,  with  the 
attendant  obligations.  See  Wade  v.  Creighton,  25 
Or.  455  (36  Pac.  289).  So  it  has  been  held,  as 
touching  irregular  indorsements,  that,  as  between 
the  maker  or  drawer  and  indorser,  or  a  surety 
and  indorser,  Or  as  between  successive  indorsers, 
the  presumption  which  the  face  of  the  transaction 
imports  may,  as  between  accommodation  parties  to 
the  paper,  be  rebutted,  and  their  true  relation 
shown  to  be  that  of  cosureties.  Thus  it  was  held 
in  McNeilley  v.  Patchin,  23  Mo.  43  (66  Am.  Dec. 
651),  "  When  two  or  more  persons  are  sureties 
for  another,  the  law  implies  a  promise  from  each 
to  contribute  equally  toward  any  loss  which  may  be 
occasioned  thereby.  If  they  become  sureties  by  suc- 
cessive indorsements  on  mercantile  paper, —  as  that 
is  a  form  of  contract,  which,  in  general,  binds  the 
first  to  indemnify  the  second, —  the  law  presumes 
that  they  mean  to  stand  as  they  have  placed  them- 
selves. But  if  there  was  an  agreement  between 
them  to  become  indorsers  for  the  accommodation 
of  the  drawer,  the  latter  presumption  is  removed, 
and  the  original  one  restored."  So  it  is  said  in 
Sweet  v.  McAlister,  4  Allen,  354,  "  Nothing  can  be 
plainer  than  that,  in  the  absence  of  any  proof  to 
the  contrary,  the  parties  to  a  promissory  note  are 
liable  on  it  according  to  the  legal  effect  of  the 
instrument;  that  is  to  say,  the  maker  is  liable  to 
the  payee  and  indorsees,  the  payee  to  the  indorsees, 
and  each  indorser  to  the  subsequent  indorsees.  It 
may  be   proved  by    parol   that    the   relation   of    the 
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parties  to  each  other  is  different  from  this;  for 
example,  that  the  payee  or  indorsee  was  the  real 
principal,  or  that  all  the  parties  were  joint  princi- 
pals, or  some  of  them  joint  sureties,"  citing  Clapp  v. 
Rice,  13  Gray,  406.  There  must  have  been,  however, 
at  the  time  of  entering  into  such  relations,  a  con- 
tract or  agreement  between  the  accommodating  par- 
ties, either  express  or  implied,  to  become  cosureties, 
and  to  share  in  the  loss  which  might  result  from 
the  obligations  assumed,  as  without  it  the  law  fixes 
their  engagements,  and  the  mere  fact  that  they  have 
become  parties  for  accommodation  cannot  change 
the  result:  McDonald  v.  Magruder,  28  U.  S.  (3  Pet. 
476);  McCarthy  v.  Roots,  62  U.  S.  (21  How.  437); 
McCune  v.  Belt,  45  Mo.  178;  StillweU  v.  How,  46  Mo. 
589;  Kirschner  v.  Conklin,  40  Conn.  81;  Hogue  v.  Davis, 
8  Gratt.  4.  So  it  is  that  testimony  of  such  a  verbal 
agreement  is  allowed  to  rebut  a  presumption,  and  to 
prove  a  collateral  fact,  and  the  reasoning  which  sup- 
ports an  action  upon  a  verbal  collateral  agreement 
between  cosureties  who  become  joint  or  joint  and 
several  makers  for  the  accommodation  of  the  prin- 
cipal also  supports  the  action  between  successive 
accommodation  indorsers,  or  between  the  drawer 
or  a  surety  and  the  indorser.  Coming  now  to  the 
case  in  hand,  the  defendant's  obligation  is  appar- 
ently that  of  a  guarantor,  but  there  is  no  reason 
why  the  true  relation  existing  between  him  and  a 
surety  may  not  be  shown  as  well  as  if  he  was  an 
indorser.  Both  are  substantive,  independent  con- 
tracts, as  they  relate  to  the  note  itself.  Primarily, 
they  constitute    contracts   with    the   payee,  and    pre- 
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sumptively  between  the  accommodation  parties,  but 
in  reality  are  subservient  to  any  special  contract 
entered  into  between  the  accommodating  parties  to 
be  bound,  inter  sese,  as  cosureties. 

2.  But  it  is  argued  that  defendant,  as  guaran- 
tor, is  not  jointly  bound  with  plaintiff  as  surety  or 
joint  and  several  maker  for  the  payment  of  the 
note,  and  hence  they  cannot  be  treated  as  cosure- 
ties, as  the  obligations  of  cosureties  must  be  joint 
and  not  separate  and  successive.  If,  however,  the 
special  collateral  agreement  alleged  to  have  been 
entered  into  between  plaintiff  and  defendant  is 
to  stand  as  between  themselves  as  cosureties,  and 
is  valid,  and  we  have  seen  that  it  is,  they  are 
joint  obligors  as  it  concerns  the  collateral  under- 
taking, while  they  may  not  be  as  it  pertains  to 
the  payee,  and  this  is  sufficient  to  support  the 
action. 

3.  A  second  contention  is  that  there  is  no 
evidence  showing  any  agreement  between  plaintiff 
and  defendant  such  as  set  out  in  the  complaint; 
but  there  was  evidence  offered  which,  to  say  the 
least,  tended  in  some  measure  to  establish  the 
agreement,  and  the  court  below  having  specially 
lound  that  such  an  agreement  did  exist,  in  the 
absence  of  a  motion  for  nonsuit  against  plaintiff, 
we  cannot  look  into  the  evidence  or  disturb  the 
finding.  The  judgment  of  the  court  below  will  be 
affirmed.  Affirmed. 
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1 .  Fraudulent  Misrepresehtations.—  Mere  knowledge  of  the  boundaries         ^  ^? 

of  a  tract,  by  a    purchaser,   does    not  charge  him   with   knowledge  4fi    156 

of  its  ar  a  o  as  to  relieve  the  vendor  from  responsibility  for  his 
fraudulent  representations  in  reference  thereto,  where  the  tract  was 
irregular  and  the  area  could  be  determined  only  by  actual  measure- 
ment by  a  skilled  person;  if  the  vendor  falsely  and  fraudulently 
makes  material  misrepresentations  he  must  abide  the  consequences. 

2.  Fraud— Reckless  Statements.— Misrepresentations  of  material  mat- 

ters recklessly  made  as  of  one's  own  knowledge,  without  in  fact 
knowing  whether  they  are  true  or  not,  render  the  maker  liable  to 
one  who  relies  and  acts  thereon  to  his  injury:  Rolf  a  v.  Russell,  5 
Or.  400,  distinguished. 

3.  Measure  of  Damages  for  Fraudulent  Misrepresentations. — In  an 

action  against  a  grantor  for  fraudulent  representations  as  to  the 
area  of  the  land  conveyed,  the  measure  of  damages  is  not  the  dif- 
ference in  value  between  the  land  as  it  actually  existed  and  the 
consideration  paid  therefor,  but  the  grantee  may  recover  such  a  pro- 
portion of  the  purchase  price  as  the  deficiency  bears  to  the  repre- 
sented area;  in  other  words,  the  measure  of  damages  is  the  amount 
paid  for  the  deficiency,  irrespective  of  the  real  value  of  the  tract 
actually  conveyed. 

From  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  to  recover  damages.  On  the 
sixteenth  of  July,  eighteen  hundred  and  ninety-one, 
the  plaintiff  Sidney  Crawston  purchased  of  the  de- 
fendant Ira  B.  Sturgis  a  tract  of  land  in  Raven's 
View  Addition  to  Portland,  known  and  designated 
on  the  plat  as  lot  number  five,  for  the  sum  of  five 
thousand  dollars.  His  cause  of  action,  as  stated  in 
the  complaint,  is,  in  substance:  That  for  the  purpose 
of  cheating,  defrauding,  and  deceiving  him,  and  in- 
ducing him  to  buy  said  land,  the  defendant  falsely 
and   fraudulently    represented   that    it    contained   an 
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area  equal  to  two  and  one  half  lots  fifty  by  one 
hundred  feet  each;  that  he  had  had  it  measured 
and  computed  by  a  skilful  surveyor  and  engineer; 
that  said  representations  were  known  to  the  defend- 
ant to  be  false  and  fraudulent,  and  were  made  for 
the  purpose  of  deceiving  the  plaintiff,  and  plaintiff 
relied  thereon;  that  owing  to  the  irregular  shape  of 
the  land  plaintiff  was  unable  to  calculate  its  area, 
but  relied  solely  on  the  representations  of  the  de- 
fendant in  making  the  purchase  and  paying  the 
consideration;  that  the  said  lot  did  not  contain  the 
area  as  represented,  or  any  greater  area  than  two 
lots  fifty  by  one  hundred  feet;  and  by  reason  of 
said  false  and  fraudulent  representations  plaintiff 
claims  to  be  damaged  in  the  sum  of  one  thousand 
dollars.  The  plaintiff  also  claims  damages  in  a  like 
sum  for  the  failure  of  defendant  to  construct  and 
grade  the  street  about  said  lot  five.  The  answer  de- 
nies the  allegations  of  the  complaint,  and  upon  the 
issues  thus  joined  a  trial  was  had,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  for  the 
sum  of  nine  hundred  and  ninty-five  dollars  on  the 
first  cause  of  action,  and  one  dollar   on  the  second. 

Affirmed. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  Inasmuch  as  the  recovery  was  entirely  on  the 
first  cause  of  action  the  only  questions  material  to 
be  considered  relate  to  that  branch  of  the  case.  The 
evidence  given  at  the  trial  tended  to  show  that  dur- 
ing the  negotiations  for  the  sale  of  the  land  the  de- 
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fendant  represented  and  stated  to  plaintiff  that  it 
contained  an  area  equal  to  two  and  one  half  lots 
fifty  by  one  hundred  feet  in  size;  that  Brown,  the 
engineer  who  had  laid  out  the  addition  for  him,  had 
computed  the  area  of  the  lot,  and  that  he  had  a 
memorandum  of  the  estimate  made  by  Brown;  that 
plaintiff  saw  the  property  at  two  different  times  be- 
fore he  made  the  purchase,  and  saw  four  stakes 
which  were  set  to  mark  its  boundaries,  but  that 
it  was  of  such  an  unusual  and  irregular  shape 
its  contents  could  only  be  estimated  by  a  person 
skilled  in  such  matters;  that  plaintiff  made  no  effort 
to  ascertain  its  contents  or  the  truth  of  defendant's 
representations,  although  the  defendant  told  him 
where  Brown  resided;  that  these  representations 
were  false,  and  that  Brown  had  never  estimated  the 
area  of  the  lot  for  plaintiff,  or  told  him  it  contained 
two  lots  and  a  half;  and  that  in  truth  and  in 
fact  it  contained  only  twelve  square  feet  over  two 
lots.  Upon  this  state  of  the  evidence  the  defendant 
contends  that  because  plaintiff  examined  the  land 
prior  to  his  purchase  the  means  of  ascertaining  its 
quantity  was  as  available  to  him  as  to  the  defend- 
ant, and,  having  failed  to  measure  it  or  cause  it  to 
be  measured,  he  cannot  now  be  heard  to  say  that 
he  relied  upon  the  defendant's  representations,  and 
was  thereby  deceived.  But  we  think  this  conten- 
tion is  without  merit.  The  land  is  of  a  peculiar 
and  irregular  shape,  and,  although  plaintiff  saw  it 
before  purchasing,  it  is  manifest  that  without  an 
actual  measurement  by  one  skilled  in  such  matters 
he  could  not  tell  or  even  form  a  reasonable  estimate 
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as  to  its  supposed  area.  The  plaintiff,  therefore,  had 
a  right  to  rely  upon  defendant's  positive  statement 
that  he  had  the  area  of  the  lot  calculated,  and  that 
it  equaled  two  and  one  half  lots  fifty  by  one  hun- 
dred feet  each,  and  was  not  bound  to  measure  or 
cause  it  to  be  measured  for  himself.  To  turn  him 
out  of  court  under  such  circumstances,  because  he 
did  not  go  to  the  trouble  and  expense  of  having 
the  area  of  the  land  ascertained  by  actual  measure- 
ment, but  chose  to  rely  upon  defendant's  represen- 
tations, would  be  offering  a  premium  upon  fraud  and 
deceit.  Mere  knowledge  of  the  boundaries  did  not 
charge  him  with  knowledge  of  its  area,  so  as  to 
relieve  the  defendant  from  responsibility  for  his 
false  and  fraudulent  representations  in  reference 
thereto:  Estes  v.  Odom,  91  Ga.  600  (18  S.  E.  355) 
Speed  v.  Hollingsworth,  54  Kan.  436  (38  Pac.  496) 
Lynch  v.  Mercantile  Trust  Company,  18  Fed.  486 
Antle  v..  Sexton,  137  111.  410  (27  N.  E.  691);  Jack- 
son v.  Armstrong,  50  Mich.  65  (14  N.  W.  702);  Sears 
v.  Stinson,  3  Wash.  615  (29  Pac.  205);  Ledbetter  v. 
Davis,  121  Ind.  119  (22  N.  E.  744). 

2.  It  is  next  claimed  that  it  does  not  appear 
from  the  evidence  that  the  representations  of  defend- 
ant were  made  with  an  intent  to  deceive  the  plain- 
tiff, or  that  he  relied  upon  them  in  making  the  pur- 
chase. A  sufficient  answer  to  this  position  is  that 
the  jury  found  against  the  defendant  on  both  these 
contentions.  As  all  the  evidence  is  not  in  the  rec- 
ord, we  must  assume  that  such  findings  are  sup- 
ported by  the  testimony.     And,  beside,  as  Mr.  Kerr 
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says,  "There  is  'fraud  in  law,  if  a  man  makes  a 
representation  which  he  knows  to  be  false,  or  does 
not  honestly  believe  to  be  true,  with  a  view  to  in- 
duce another  to  act  on  the  faith,  who  does  so  ac- 
cordingly, and  by  so  doing  sustains  damage,  al- 
though he  may  have  had  no  dishonest  purpose  in 
making  the  representation":  Kerr  on  Fraud,  55. 
The  court,  after  instructing  the  jury  that  to  enti- 
tle plaintiff  to  recover  it  must,  among  other  things, 
appear  that  defendant  knew  the  representations  were 
false  when  he  made  them,  proceeded  to  say:  "There 
is  a  modification  of  that  doctrine  to  this  extent, 
when  a  party  undertakes  to  make  representations 
concerning  a  matter  that  he  is  bargaining  about 
with  another,  he  must  know  what  he  represents  to 
be  true,  if  he  knows  that  the  other  party  is  re- 
lying upon  his  statements.  He  is  held  equally  re- 
sponsible whether  he  actually  knew  that  the  rep- 
resentations were  false,  or  whether  he  negligently 
made  representations  without  knowing  whether  they 
were  true  or  false.  A  party  may  be  charged  with 
a  fraud  by  making  representations  to  another  which 
that  other  relies  upon,  and  he  knows  that  the 
other  is  relying  upon  them,  without  knowing 
whether  they  are  true  or  not.  In  such  case  he  is 
responsible  for  the  damages  resulting  from  the  false 
representations  as  much  as  if  he  knew  they  were 
not  true  when  he  made  them."  This  instruction 
substantially  states  the  law  as  we  understand  it.  An 
action  of  deceit  will  lie  against  one  who  makes  a 
false  representation  of  a  material  fact  upon  which 
another   acts  to  his  injury,  knowing  it  to  be   false, 


336  Cawston  v.  Sturgis.  [  29  Or. 

or  when  he  makes  it  recklessly  as  of  his  own  knowl- 
edge, without  knowing  whether  it  is  true  or  not; 
and  this  is  in  effect  the  rule  laid  down  by  the  trial 
court:  Kerr  on  Fraud,  54;  Hamlin  v.  Abell,  110  Mo. 
188  (25  S.  W.  516);  Leavitt  v.  Sizer,  35  Neb.  85  (52 
N.  W.  832);  Chatham  Furnace  Company  v.  Moffatt,  147 
Mass.  403  (9  Am.  St.  Rep.  727,  18  N.  E.  168);  HoU 
comb  v.  Noble,  69  Mich.  396  (37  N.  W.  497);  Bu$- 
terud  v.  Farrington,  36  Minn.  320  (31  N.  W.  360); 
Burns  v.  Dockraij,  156  Mass.  135  (30  N.  E.  551); 
Cooper  v.  Schlesinger,  111  U.  S.  148  (4  Sup.  Ct.  360); 
United  States  v.  Camp,  2  Idaho,  215  (10  Pac.  227). 
Nor  do  we  think  there  is  anything  in  Rolfes  v. 
Russell,  5  Or.  400,  in  conflict  with  this  view;  when 
the  opinion  is  read  in  the  light  of  the  facts  upon 
which  it  is  based,  and  the  question  actually  before 
the  court  at  the  time. 

3.  The  court  instructed  the  jury  that  the  meas- 
ure of  damages  in  this  case  is  "Such  a  proportion 
of  the  five  thousand  dollars  that  has  been  paid  as 
equals  the  deficiency  in  the  land,  assuming  the 
different  portions  of  the  land  are  of  equal  value, 
and  there  is  a  deficiency  in  the  tract,  and  not  two 
lots  and  a  half, —  you  having  found  what  I  have 
already  "suggested  is  necessary  to  find, —  then  the 
defendant  is  chargeable  with  that  deficiency,  and 
the  value  of  the  land  proportional  to  the  price  paid 
for  the  whole,  the  value  of  the  land  required  to 
make  up  the  amount  represented."  The  giving  of 
this  instruction  is  assigned,  as  error.  The  conten- 
tion for  the  defendant  is   that  the  measure  of  dam- 
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ages  is  the  difference,  if  any,  between  the  value  of 
lot  five  as  it  actually  existed  and  what  plaintiff  paid 
for  it;  and,  in  accordance  with  this  view,  he  offered 
to  show  that  the  tract  was  actually  worth  the  pur- 
chase price,  although  not  as  large  as  represented  by 
the  defendant.  But,  according  to  the  verdict  of  the 
jury,  the  plaintiff  paid  for  and  supposed  he  was 
buying  land  equal  in  area  to  two  lots  and  a  half, 
when  in  truth  and  in  fact  he  actually  received 
land  in  area  equal  to  little  over  two  lots;  and  if, 
by  the  fraud  of  the  defendant,  he  was  deceived 
and  paid  for  more  than  he  actually  received,  it 
seems  to  us  the  minimum  recovery  should  be  the 
amount  paid  for  the  deficiency,  irrespective  of  the 
actual  value  of  the  true  tract.  This  rule  enables  a 
vendee  who,  relying  upon  the  false  and  fraudulent 
representations  of  his  vendor  as  to  the  quantity  of 
land  purchased,  pays  for  land  he  does  not  receive, 
to  recover  in  an  action  for  damages  the  amount  of 
money  paid  on  account  of  such  fraud.  It  works 
substantial  justice,  and  is  amply  supported  by  au- 
thority: Estes  v.  Odom,  91  Ga.  600  (18  S.  E.  355); 
Smith  v.  Kirkpatrick,  79  Ga.  410  (7  S.  E.  258); 
Tyler  v.  Anderson,  106  Ind.  185  (6  N.  E.  600); 
Parker  v.  Walker,  12  Rich.  (S.  C.  Law),  138;  Flint  v. 
Lewis,  61  111.  299;  Hallam  v.  Todhunter,  24  Iowa, 
166;  Sears  v.  Stinson,  3  Wash.  615  (29  Pac.  205). 
This  disposes  of  all  errors  relied  upon  for  the  re- 
versal of  the  judgment  and  it  is  therefore  affirmed. 

Affirmed. 

29  Ob.—  22. 
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Decided  July  27,  1896;  rehearing  denied. 
KISER  v.  HOLLADAY. 

[45  Pac.  7iW.] 

Voluwtabt  Bebvici — Implikd  Rbqqbst  ahd  Pbomibk  to  Pat. — As  be- 
tween strangers,  where  one  performs  services  for  the  benefit  and 
with  the  knowledge* and  tacit  consent  of  another,  under  such  cir- 
cumstances as  to  give  the  latter  reason  to  believe  that  payment  there- 
for is  expected,  a  promise  to  pay  a  reasonable  compensation  will 
be  implied:  Qlenn  v.  Savage,  14  Or.  577,  and  Forbia  t.  Inmost,  S 
Or.  72,  approved. 

From  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  by  Andrew  Kiser  against  Jo- 
soph  Holladay  to  recover  on  a  quantum  meruit  for 
work  and  labor  done  and  performed  between  and 
including  July  ninth,  eighteen  hundred  and  eighty- 
nine,  and  July  thirtieth,  eighteen  hundred  and  nine- 
ty-four. The  defendant  denies  specifically  the  alle- 
gations of  the  plaintiff's  cause,  and  by  way  of  a  sep- 
arate defense  sets  up  an  alleged  agreement  whereby 
about  July  tenth,  eighteen  hundred  and  eighty-nine, 
defendant  agreed  to  furnish  plaintiff,  and  plaintiff 
agreed  to  accept,  board  and  lodging  at  Seaside,  in 
Clatsop  County,  Oregon,  in  full  satisfaction  of  all 
services  to  be  performed  by  him  for  defendant,  and 
that  defendant  has  so  furnished  him  with  board 
and  lodging  during  all  the  time  stated  in  the  com- 
plaint. These  facts  having  been  put  in  issue  by 
the  reply,  trial  was  had  before  a  jury,  and  the  re- 
sult being  favorable  to   plaintiff,  defendant  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Charles  H.  Carey. 

For  respondent  there  was  a  brief  by  Messrs.  Stott, 
Boise  and  Stout,  with  an  oral  argument  by  Mr. 
Raleigh  Stott. 

Opinion  by  Mr.  Justice  Wolverton. 

The  notice  of  appeal  contains  two  assignments  of 
error,  but  the  one  relied  upon,  and  the  only  one 
urged  at  the  hearing,  arises  upon  the  following  in- 
struction: "If  this  plaintiff  entered  upon  this  work 
which  he  claims  to  have  entered  upon,  and  engaged 
in  it,  and  Holladay  knew  of  it,  and  was  further 
notified  that  the  plaintiff  expected  compensation  of 
some  kind  for  it,  and  Holladay  made  no  objection 
to  it,  but  allowed  the  plaintiff  to  proceed,  then  there 
would  be  an  implied  promise  to  pay  for  the  work 
what  it  was  reasonably  worth.  But  whether  there 
is  any  such  fact  in  this  case  is  for  the  jury  to 
judge."  It  is  predicated  of  this  instruction  that  it 
assumes  the  existence  of  some  evidence  before  the 
jury  upon  each  of  the  following  propositions:  First, 
that  Holladay  knew  plaintiff  was  performing  services 
for  him;  second,  that  he  was  notified  by  plaintiff 
that  he  was  performing  services;  third,  that  he  was 
also  notified  that  the  plaintiff  expected  compensa- 
tion of  some  kind  for  it;  and,  fourth,  that,  after  be- 
ing notified,  he  made  no  objection,  but  allowed 
plaintiff  to  proceed  with  his  work.  The  contention 
is  that  there  was  no  evidence  whatever  upon  either 
or  any  of  these  propositions,  and  hence  that  it  was 
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error  to  instruct  the  jury  to  find  whether  such  facts 
existed,  as  it  was  in  effect  telling  the  jury  that  the 
evidence  submitted  to  them  tended  to  the  establish- 
ment of  such  facts.  If  the  counsel's  premises  are 
well  founded  the  contention  is  fatal  to  the  instruc- 
tion.    Of  this  we  will  inquire. 

The  defendant's  contention  at  the  trial  seems  to 
have  been  that  because  of  plaintiff's  age,  having  been 
born  in  eighteen  hundred  and  thirteen,  he  was 
feeble  and  decrepit,  and  unable  to  work  or  perform 
manual  labor  to  any  considerable  extent,  but,  hav- 
ing formerly  been  of  service  to  his  brother,  Ben 
Holladay,  he  (defendant)  allowed  him  to  remain  on 
his  place  and  make  it  his  home,  and  furnished  him 
board  and  lodging  as  a  matter  of  charity,  but  with 
the  distinct  understanding  that  he  was  to  receive 
no  wages  for  any  light  services  that  he  might  ren- 
der about  the  place.  Prior  to  the  commencement 
of  the  term  for  which  plaintiff  claims  wages,  he  had 
worked  upon  the  premises,  and  received  compensa- 
tion therefor  through  the  receiver  of  Ben  Holladay's 
estate.  The  defendant  became  the  owner  of  the 
premises  about  July  tenth,  eighteen  hundred  and 
eighty-nine,  and  for  the  purpose,  as  he  says,  of 
cutting  down  expenses,  he  notified  the  plaintiff  both 
verbally  and  in  writing  that  he  could  not  afford  to 
pay  him  any  wages  for  work  he  might  do  on  the 
place,  but  that  if  he  (plaintiff)  wished  to  remain  on 
the  farm,  he  (defendant)  would  not  make  any 
charge  for  board  or  room  rent.  Such  a  notification 
would  imply  that  there  had  been  a  previous  service 
for  which  a  liability  for  wages    had    been   incurred, 
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but  plaintiff  denied  positively  that  he  ever  received 
any  such  notices,  and  thus  it  became  a  question 
for  the  jury  to  pass  upon.  The  defendant's  alleged 
agreement  with  plaintiff  that  all  services  to  be  per- 
formed by  him  should  be  done  and  performed  in 
consideration  of  his  board  and  lodging  seems  to 
have  been  based  upon  these  notices  and  the  under- 
standing of  the  parties  at  the  time  the  notices  are 
supposed  to  have  been  given.  The  testimony  upon 
all  points  is  very  conflicting,  except  touching  the 
fact  that  the  plaintiff  was  furnished  his  board  and 
lodging  by  defendant.  There  is  strong  evidence  that 
he  did  considerable  work  in  one  way  and  another, 
in  taking  care  of  defendant's  stock,  with  which  the 
farm  was  well  supplied,  milking  a  number  of  cows 
during  the  summer  season,  making  the  butter,  and 
doing  divers  and  sundry  chores  in  and  about  the 
place,  which  was  estimated  by  plaintiff's  witnesses 
to  be  worth  from  twenty  dollars  to  thirty-five  dol- 
lars per  month;  and,  while  there  was  much  testi- 
mony to  the  contrary,  tending  to  show  that  his 
services  were  trivial  and  of  but  little  or  no  value 
to  defendant,  the  question  touching  the  extent  and 
value  thereof  was  for  the  jury  to  determine. 

The  plaintiff  testified,  among  other  things:  "Jo- 
seph Holladay  *  *  *  would  come  down  every 
summer  and  stay  two  or  three  months."  Of  this 
there  was  some  corroboration.  Further  on  he  says: 
"I  did  not  get  any  wages,  because  I  was  not  paid 
it.  I  claimed  my  wages  then  as  well  as  any  other 
man  that  worked  there."  Question  —  "When  did 
you  make  a  claim  for  your  wages  in  eighteen  hun- 
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dred  and  eighty-nine,  and  to  whom  did  you  make 
a  claim;  did  you  ever  make  a  claim  to  Joseph  Hol- 
laday in  eighteen  hundred  and  eighty-nine?"  An- 
swer—  "Whenever  I  did  not  make  a  claim  for  wages 
it  was  probably  for  this  reason,  whenever  I  wanted 
money  or  anything  he  would  furnish  probably  what 
I  wanted,  such  as  clothing  and  the  like  of  that." 
Q. —  "Did  he  ever  pay  you  any  stipulated  wages 
in  any  month?"  A. —  "No,  sir."  Q. —  "Did  you 
ever  demand  any?"  A. —  "No,  I  did  not."  *  *  * 
Q. —  "During  that  time  (while  Marquart  was  on  the 
place)  did  you  make  any  claim  at  all  for  wages?" 
A. —  "I  did  not  make  any  claim.  It  wasn't  my  busi- 
ness; I  did  not  look  after  the  money.  I  looked  after 
my  stock  and  duties."  Q. —  "You  did  not  care 
about  the  money  at  that  time?"  A — "If  I  wanted 
any  I  would  look  after  it  then."  Holladay  testified, 
in  substance:  "I  gave  Mr.  Kiser  money  in  this  way. 
He  was  an  old  man,  decrepit,  living  off  of  me.  I 
would  instruct  Mr.  Epperly,  who  kept  the  house, 
and  Malone,  during  the  summer  season  when  the 
hotel  was  open,  to  let  him  have  a  little  money. 
When  he  came  there  to  give  him  some  money,  to 
make  him  a  present  of  it."  Now,  there  was  ample 
evidence  to  go  to  the  jury  which  tended  to  show 
that  plaintiff  was  performing  services  for  defendant. 
If  he  was,  there  is  evidence  also  tending  to  show 
that  defendant  had  the  best  of  opportunity  of  ob- 
taining a  knowledge  thereof;  that  he  was  at  the 
place  in  person  from  two  to  three  months  during 
the  summer  season  of  each  year,  and  had  his 
agents    there   constantly    employed   in    the    manage- 
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ment  thereof.  From  this  the  jury  might  infer  that 
the  defendant  had  notice  that  the  plaintiff  was  per- 
forming such  services.  The  instruction  does  not 
give  cause  for  an  inference  that  there  was  testi- 
mony to  support  the  proposition  that  defendant  was 
notified  directly  by  the  plaintiff  that  he  was  per- 
forming services. 

Upon  the  third  proposition,  the  plaintiff  says  di- 
rectly: "I  claim  my  wages  then  (in  eighteen  hun- 
dred and  eighty-nine)  as  well  as  any  other  man 
that  worked  there."  While  it  is  problematical,  in 
the  light  of  other  testimony,  as  to  just  what  he 
meant  by  this  expression,  or  whether  or  not  the 
effect  of  it  is  entirely  destroyed  by  his  other  utter- 
ances conflicting  therewith,  there  is  here  matter  of 
evidence  for  the  jury,  and  it  must  be  admitted  that, 
as  touching  the  fourth  proposition,  there  is  evidence 
tending  to  its  support.  So  that  there  was  some 
competent  evidence  before  the  jury  upon  each  of 
the  propositions  from  which  they  might  find  the  ex- 
istence of  all  the  facts  inferentially  comprehended 
by  the  instruction.  It  is  insisted  that  before  the 
defendant  could  be  made  liable  for  the  services  of 
plaintiff,  they  must  have  been  performed  at  his  re- 
quest, or  he  must  have  promised  to  pay  for  them 
after  knowledge  thereof:  Glenn  v.  Savage,  14  Or.  577 
(13  Pac.  442).  No  recovery  can  be  had  for  an  act 
done  for  the  benefit  of  another  as  a  voluntary  cour- 
tesy, and  without  his  request.  This  is  the  doctrine 
announced  in  the  case  just  cited,  which  is  not  only 
sound  law,  but  is  in  consonance  with  good  morals. 
But  the    law  will   imply   a   request  on  proof   of  cer- 
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tain  circumstances  and  the  beneficial  nature  of  the 
services:  Osborne  v.  Rogers,  1  Saund.  264,  note  1; 
Moore  v.  Fox,  10  Johns.  244  (6  Am.  Dec.  388). 
Spencer,  J.,  in  Oatfield  v.  Waring,  14  Johns.  192, 
says:  "A  request  may  be  inferred  from  the  bene- 
ficial nature  of  the  consideration,  and  the  circum- 
stances of  the  transaction."  See  also  Forbis  v.  In- 
man,  23  Or.  68  (31  Pac.  204),  and  Force  v. 
Haines,  17  N.  J.  Law,  412,  where  the  doctrine  is  ap- 
proved. As  between  strangers,  the  rule  seems  to  be 
that  when  one  person  performs  services  for  the  ben- 
efit and  with  the  knowledge  and  tacit  consent  of 
another,  the  law  implies  a  promise  to  pay  a  rea- 
sonable compensation:  Weston  v.  Davis,  24  Me.  375; 
Hart  v.  HarVs  Administrator,  41  Mo.  445;  Schivarz 
v.  Schwarz,  26  111.  81;  Lewis  v.  Trickey,  20  Barb.  387; 
Livingston  v.  Ackeston,  5  Cow.  531;  Guild  v.  Guild, 
15  Pick.  129.  But  the  implication  of  such  a  prom- 
ise may  be  overcome  by  evidence  of  an  understand- 
ing that  no  compensation  should  be  made.  Where 
there  is  such  an  understanding,  the  law  cannot  im- 
ply a  promise,  and  the  understanding  itself  may  be 
implied  from  circumstances:  Moulin  v.  Columbet, 
22  Cal.  510.  It  is  said  the  law  will  not  imply  the 
promise  where  a  near  relationship  exists,  such  as 
parent  and  child,  or  one  standing  in  loco  paren- 
tis to  a  foster  child,  etc.:  Andrus  v.  Foster,  17  Vt. 
556;  Brown  v.  Yaryan,  74  Ind.  305;  Moulin  v.  Colum- 
bet,  22  Cal.  510,  and  Guild  v.  Guild,  15  Pick.  129. 
And  ordinarily,  where  a  destitute  person  is  received 
through  charity,  provided  with  necessaries  and  set 
to  work,  he  is  under  no  obligation  to  remain,  and  has 
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no  claim  for  wages  without  some  express  agreement 
to  that  effect,  and  yet  one  may  be  implied  from 
the  peculiar  circumstances  of  the  case:  2  Parsons 
on  Contracts,  *47.  Previous  employment  or  servi- 
tude is  sometimes  a  circumstance  of  weight  in  deter- 
mining the  question  and  conditions  of  a  subsequent 
employment.  In  McMillan  v.  Page,  71  Wis.  655  (38 
N.  W.  176)  the  court  says:  "  In  this  case  the  plain- 
tiff was  an  entire  stranger  to  the  defendant,  and  was 
not  a  member  of  his  family  until  she  was  employed 
by  him  to  work  for  a  compensation;  and  when  that 
time  of  employment  was  at  an  end  she  continued 
to  work  for  him  in  the  same  general  way  but  more 
laboriously.  And  if  she  did  so  without  any  express 
agreement,  the  law  would  imply  from  their  former 
relations  a  promise  on  his  part  to  pay  her  therefor 
what  her  services  were  reasonably  worth.  In  other 
words,  she  was  not  a  member  of  his  family  except 
as  a  hireling;  and  if  she  continued  in  his  family, 
the  law  would  imply  that  she  was  still  a  hireling. 
There  was  nothing  to  create  any  other  relation  be- 
tween them  except  that  of  employer  and  employe." 
If,  in  this  case,  the  alleged  agreement  set  up  by 
way  of  a  separate  defense  had  been  proven,  there 
could  be  no  possible  ground  for  implying  a  promise 
on  the  part  of  defendant  to  pay  plaintiff  any  wages. 
This  was  a  question  properly  for  the  jury  to  pass 
upon.  However,  it  was  incumbent  upon  the  plaintiff 
in  the  first  instance  to  show  that  he  was  entitled  to 
wages,  either  by  reason  of  an  express  agreement  or 
promise,  or  of  facts  and  circumstances  from  which 
the  law  will  imply  a  request,  which  will  raise  a  prom- 
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ise  to  pay  what  the  services  were  reasonably  worth, 
or  from  which  the  law  will  imply  the  promise 
itself.  Whether  circumstances  of  this  character  arc 
spoken  of  as  implying  the  request  and  deducing  the 
promise,  or  implying  the  promise,  makes  but  little 
difference,  the  effect  is  to  imply  the  promise,  and  it 
is  upon  this  that  the  action  is  based  as  without  it 
there  could  be  no  contract  and  hence  no  liability. 
The  jury  in  passing  upon  this  question  had  a  right 
to  consider  in  the  first  place  whether  any  services 
were  rendered.  This  being  resolved  in  favor  of 
plaintiff,  then  it  was  their  province  to  consider  the 
circumstances  which  induced  and  under  which  they 
were  rendered,  the  situation,  condition,  and  relation 
of  the  parties,  the  character  and  value  of  the  serv- 
ices, and  the  necessity  therefor,  and  if  it  was  fairly 
deducible  therefrom  that  the  defendant  had  reason 
to  expect  or  to  believe  that  the  plaintiff  expected 
to  be  paid  for  his  labor,  and  had  done  nothing  to 
disabuse  him  of  his  expectations,  but  allowed  him  to 
go  on  rendering  important  services,  then  their  ver- 
dict was  right,  the  promise  to  pay  for  such  service 
its  reasonable  worth  was  implied:  Woods  on  Law  of 
Master  and  Servant,  §  62.  We  find  no  error  in  giv- 
ing the  instruction  complained  of,  and  the  judg- 
ment below  is  therefore  affirmed.  Affirmed. 
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Decided  at  Pendleton.  July  18,  1880. 
DRAY  v.  BLOCH. 

[45  Pac.  772.] 

1.  Final  Account  of  Executor— Notice  to  Distribute — Jurisdiction 

—  Code,  §{1173,  1181.— After  an  order  has  been  made  passing  on 
the  final  account  of  an  executor  or  an  administrator  the  court  has 
no  power  to  allow  or  consider  a  further  or  supplemental  report 
without  giving  notice  to  all  parties  interested  and  allowing  them 
an  opportunity  to  be  heard,  in  view  of  the  requirements  of  sections 
1173  and  1181  of  Hill's  Code. 

2.  Probate  Practice— Set-off  Against  Claim  of  Distributee.— A  pro- 

bate court,  in  proceedings  to  settle  an  administrator's  account,  has 
no  jurisdiction  to  pass  on  the  right  of  the  administrator  to  set  off 
a  personal  debt  to  him  against  the  claim  of  a  distributee. 

3.  Jurisdiction  of  County  Court  in  Settling  Final  Account.— In  pro- 

ceedings to  settle  the  accounts  of  an  administrator,  a  probate  court 
has  jurisdiction  to  determine  the  right  of  the  administrator,  as  such, 
to  set-off  against  the  claim  of  a  distributee  the  amount  of  costs 
which  accrued  in  favor  of  the  estate  in  suits  brought  by  such  dis- 
tributee, as  such  a  claim  would  be  a  debt  due  the  estate. 

From  Union:  Morton  D.  Clifford,  Judge. 

This  appeal  is  prosecuted  by  Henry  Dray,  an 
heir  of  A.  Dray,  deceased,  and  a  creditor  of  his 
estate.  M.  S.  Bloch,  as  administrator  of  the  estate, 
filed  his  final  ^account  in  the  County  Court  of 
Union  County  on  the  sixth  day  of  September, 
eighteen  hundred  and  ninety-two.  To  this  account 
objections  were  filed  by  the  appellant,  and  one  D. 
Marks,  also  a  creditor.  Upon  a  hearing,  the  court, 
on  February  eighteenth,  eighteen  hundred  and 
ninety-three,  after  charging  the  administrator  with 
some  small  items  omitted,  approved  and  settled  the 
account.  It  was  found  that  the  administrator  had 
in  his  hands,  subject  to  payment  of  claims  and 
distribution — 
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Cash $    1,657  45 

Judgment  against   J.  W.  Dray 1,586  41 

Total $    3,243  86 

The  claim  of  Henry  Dray,  and  the  fees  of  the 
administrator  and  clerk,  aggregating  one  thousand 
and  seventy-five  dollars  and  one  cent,  were  allowed 
by  the  court,  leaving  two  thousand  one  hundred 
and  sixty-eight  dollars  and  eighty-five  cents  for  dis- 
tribution among  the  heirs,  viz:  Henry  Dray,  this 
appellant,  seven  hundred  and  twenty-two  dollars  and 
ninety-five  cents,  and  S.  A.  and  J.  W.  Dray  each  a 
like  amount.  It  was  also  decreed  that  upon  filing 
receipts  showing  payments  of  these  several  amounts, 
or,  in  case  he  should  be  unable  to  file  them  within 
thirty  days,  that  the  administrator  deposit  such 
amount  as  remained  in  his  hands  with  the  county 
clerk,  and  that  he  be  thereupon  discharged.  The 
objectors  appealed  from  this  decree  to  the  circuit 
court,  and  it  being  there  affirmed,  appealed  to  this 
court,  which  affirmed  the  decree  of  the  circuit  court. 
See  Dray  v.  Block,  27  Or.  549  (41  Pac.  660).  On 
September  twenty- fourth,  eighteen  hundred  and 
ninety-four,  and  after  the  circuit  court  had  affirmed 
the  decree,  but  before  the  appeal  had  been  taken  to 
this  court,  the  administrator  filed  in  the  county 
court  what  he  terms  a  "supplemental  account  to  his 
final  account,"  which  was  approved  in  its  entirety 
October  second,  eighteen  hundred  and  ninety -four. 
From  this  order  Henry  Dray  appealed  to  the  cir- 
cuit court,  which  affirmed  the  order,  and  he  now 
prosecutes  his  appeal  to  this  court. 
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The  "supplemental  account"  shows,  in  effect, 
that  since  filing  the  final  account  the  appellant  and 
Dan  Marks,  by  their  objections  thereto,  put  the  ad- 
ministrator to  great  extra  expense,  by  reason  of 
having  to  employ  counsel  to  defend  him  in  the  cir- 
cuit and  supreme  courts,  and  to  pay  the  fees  of  offi- 
cers, etc.  He  then  attempts  to  show,  in  effect,  that 
Henry  Dray's  interest  in  the  estate,  consisting  of 
his  said  claim  and  distributive  share  of  the  residue, 
is  subject  to  certain  set-offs.  The  first  consists  of 
certain  debts  which  it  is  alleged  that  Dray  owed 
M.  S.  Bloch  in  his  individual  capacity,  and  which 
he  agreed  that  Bloch  might  retain  out  of  what  was 
coming  to  him  from  the  estate.  The  remaining 
items  consist  of  attorney's  fees  and  costs  incurred 
in  the  county  and  circuit  courts.  These  latter  items, 
it  is  claimed,  should  be  charged  up  to  Dray's  dis- 
tributive share,  as  it  was  his  acts  that  caused  the 
administrator  to  incur  the  expense.  The  adminis- 
trator, by  the  supplemental  account,  charges  him- 
self with  the  same  amount  that  he  is  charged  with 
by  the  decree  of  the  court  on  the  final  settlement, 
but  claims  credit  for  the  following  additional  items: 

City  tax,  La  Grande,   October  17,  1892 $  13  65 

Clerk's  fees,  A.  T.   Neill 21  35 

Expense  allowed  since  filing  final  account—  105  00 

Goods  turned  over  to  court 12  60 

Sheriff's  fees  on  citation 20  15 

And  also  claims  credit  for   claim  of  Henry 

Dray -  672  75 
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Interest  from   October  6,  1891- —       73  25 

Leaving  balance,  cash  on   hand  for    dis- 
tribution  $  410  00 

In  the  same  supplemental  account  he  states  an 
account  with  Henry  Dray  as  follows: — 

To  Henry  Dray,  one  third  of  $410 $   136  66 

Claim  of  Henry  Dray,   principal 672  75 

Interest  from   October   6,  1891 73  25 

Total $  882  61 

"Subject  to  set-off  as  follows ": — 

By  amount  of  note  of   M.  S.  Bloch $  232  45 

Interest  on  same 25  56 

Amount,  account,  M.  S.  Bloch 30  00 

Amount  of  expense  incurred  on  trial  of  ob- 
jectors' final  account: — 

Attorney's  fees,  county   court 100  00 

Attorney's  fees,  circuit    court 100  00 

Referee's   fees,  J.  W.   Knowles 25  00 

Costs  in   circuit   court 21  12 

Total $  534  13 

Balance  due   Dray.. $  348  48 

This  balance,  together  with  the  distributive  shares 
of  A.  C.  and  J.  W.  Dray,  the  order  of  the  court  di- 
rects shall  be  paid  to  the  clerk,  and  that  thereupon 
the  administrator  be  discharged.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  J.  H. 
Slater  and  Sons,  with  an  oral  argument  by  Mr.  J. 
D.  Slater. 
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For  respondent  there  was  an  oral  argument  by 
Mr.  J.  F.  Baker. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  Two  propositions  are  insisted  on  by  appellant. 
The  first  is  that  the  county  court  was  without 
jurisdiction  to  approve  the  "  supplemental  account," 
by  reason  of  having  proceeded  without  notice  to 
the  creditors  and  heirs  of  the  estate;  and  the  sec- 
ond that  the  court  was  without  power  to  adjudi- 
cate touching  matters  of  personal  and  private  con- 
cern between  M.  S.  Bloch,  individually,  and  Henry 
Dray.  In  Cross  v.  Baskett,  17  Or.  84  (21  Pac.  47,) 
it  was  held  that  "a  decree  approving  a  final  ac- 
count is  not  conclusive,  but  prima  facie  evidence 
only.  Besides,  after  an  '  executor  has  settled  an 
estate  after  notice  to  all  persons  interested,  *  *  * 
the  burden  of  proving  error  ought  to  be  shifted  to 
those  who  assail  it."  The  statute  provides,  Hill's 
Code,  §1173,  that  "Upon  the  filing  of  the  final 
account,  the  court  or  judge  thereof  shall  make  an 
order  directing  notice  thereof  to  be  given  in  the 
same  manner  as  the  notice  of  an  appointment  of 
an  executor  or  administrator,  and  appoint  a  day  at 
some  term  subsequent  thereto  for  the  hearing  of 
objections  to  such  final  account,  and  the  settle- 
ment thereof,"  and  section  1181  provides:  "  Before 
the  time  appointed  for  the  hearing  and  settlement 
of  a  final  account,  the  executor  or  administrator 
shall  file  with  the  clerk  a  copy  of  the  notice 
thereof,  with   the  proper  proof  of  its    publication  as 
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directed. "  It  is  apparent  that  before  a  final  account 
can  be  heard,  adjusted,  and  settled,  so  as  to  be  of 
binding  force  upon  the  creditors,  heirs,  and  leg- 
atees, these  statutes  must  be  observed,  and  unless 
they  are  the  court  is  without  competent  authority 
to  make  a  decree  allowing  or  disallowing  the 
account. 

But  after  the  term  during  which  the  decree  is 
entered  approving  and  settling  the  account  the  court 
is  without  jurisdiction  to  change  or  modify  it: 
Harvey's  Heirs  v.  Wait,  10  Or.  117.  It  being  a  statu- 
tory prerequisite  that  a  valid  final  decree  should 
be  preceded  by  an  order  fixing  a  day  of  hearing, 
notice  and  proof  thereof,  although  it  is  said  that 
the  decree  is  prima  facie  evidence  only  of  the  cor- 
rectness of  the  account  as  thereby  settled  and 
allowed,  (Cross  v.  Baskett,  17  Or.  84,  21  Pac.  47,)  yet 
it  would  work  an  absolute  abrogation  of  these 
statutory  formalities  if  it  were  permissible  after  the 
term  at  which  the  decree  was  entered  to  file  a 
"  supplementary  account,"  which  is  in  itself  a 
radical  modification  of  the  final  account,  and  for 
the  court  upon  an  ex  parte  showing  of  the  kind, 
and  without  the  slightest  observance  of  any  such 
statutory  regulations,  to  pass  and  enter  a  decree 
approving  and  settling  the  same,  which  must  needs 
take  the  place  of  the  regular  final  decree.  It  was 
surely  not  intended  by  the  legislature  that  these 
minute  statutory  directions  should  be  thus  obvi- 
ated, and  we  know  of  no  rule  of  practice  by  which 
they  may  be  disregarded.  They  are  by  no  means  a 
dead  letter,   and    ought   not  to    be    shorn  of    vitality 


July,  1896.]  Dray  v.  Bloch.  353 

by  methods  of  indirection.  If  it  is  at  all  permis- 
sible for  the  county  court  after  the  term  to  set 
aside,  vacate,  or  modify  its  decree  settling  a  final 
account,  (as  touching  which  we  pass  no  opinion,) 
it  certainly  could  not  be  done  without  a  hearing, 
and  some  sufficient  prior  notice  thereof  to  the 
parties  interested,  so  that  they  may  have  their  day 
in  court.  The  appellant  having  had  no  notice  of 
the  filing  of  the  "  supplemental  account,"  nor  of 
the  hearing  touching  it,  the  court  was  for  this 
reason,  if  for  no  other,  without  competent  author- 
ity  to   pass   the  account  or   enter  the   decree. 

2.  The  second  proposition  must  also  be  resolved 
in  favor  of  appellant.  The  county  court,  sitting  in 
probate,  is  not  competent  to  try  issues  which  may 
arise  out  of  differences  existing  between  the  admin- 
istrator and  the  heirs  or  claimants  in  their  indi- 
vidual capacities.  The  settlement  of  estates  of  de- 
ceased persons  can  in  no  way  be  effected  by  such 
differences,  and  hence  it  is  not  within  the  province 
of  a  probate  court  to  take  cognizance  of  them. 
They  should  be  determined  in  the  courts  specially 
constituted  and  competent  to  adjudicate  concerning 
them.  So  it  is  that  the  administrator  cannot  claim 
an  offset  of  a  debt  due  him  against  a  creditor  or 
distributee  of  the  estate:  Bradshaw's  Appeal,  3  Grant's 
Cas.  (Pa.),  109;  Standley  v.  Langley,  25  Miss.  252; 
Gardner  v.  Gillihan,  20  Or.  601  (27  Pac.  220);  Mc- 
Laughlin v.  Barnes,  12  Wash.  373  (41  Pac.  62.)  These 
authorities  are  conclusive  of  Bloch 's  claim  to  offset 
his    individual    account    with    Henry   Drayr   against 
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Dray's  claim  or  distributive  share  of  the  residue. 
The  attorneys'  and  referee's  fees  and  costs  in  the 
circuit  court  charged  against  Henry  Dray  indi- 
vidually would  appear,  if  valid  claims,  to  be  more 
properly  chargeable  against  the  estate.  It  is  cer- 
tainly not  shown  how  Henry  Dray  has  incurred 
these  liabilities  individually,  either  to  the  estate  or 
to  M.  S.  Bloch. 

3.  But  an  executor  or  administrator  may  retain 
the  whole  or  a  part  of  a  legacy  or  distributive  share 
in  discharge  or  satisfaction  of  a  debt  due  from  the 
legatee  or  distributee  to  the  estate:  Smith  v.  Kearney, 
2  Barb.  547;  Springer's  Appeal,  29  Pa.  St.  208; 
Tinkham  v.  Smith,  56  Vt.  187.  So  that  if  the 
referee's  fees,  or  the  expenses  denominated  "  costs 
'  in  circuit  court,"  are  a  part  of  the  costs  adjudged 
against  Henry  Dray  and  in  favor  of  the  estate  on 
the  former  appeal,  they  might  very  properly  be 
set  off  by  the  administrator  against  Henry  Dray's 
distributive  share  of  the  estate  and  probably  against 
his  claim.  The  decree  of  the  court  below  will  be 
reversed,  and  the  "  supplemental  account "  disal- 
lowed. Reversed. 

Decided  at  Pendletoh,  July  18,  1890. 
'»*>  sh  NESSLEY   v.  LADD. 

.35    S39  [46  Fac  904.] 


1.  Practice  in  Supreme  Court  in  Equity  Capes— Referee's  Report.— 
Under  secli  m  543,  Hill's  Code,  providing  that  on  ap^al  from  a 
decree  the  anit  shall  be  tried  anew  upon  the  transcript  and  evi- 
dence, it  is  the  primary  duty  of  the  supreme  court  to  try  an  equity 
case  anew;  and,  while  the  rei>ort  of  the  referee  and  the  findings  of 
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the  trial  court  may  be  considered,  especially  where  the  evidence  is 
conflicting,  they  are  only  advisory,  and  do  not  relieve  the  appellate 
court  from  the  duty  of  deciding  the  case  for  itself:  Howe  v.  Patterson, 
5  Or.  353;  O'Leary  v.  Fargher,  11  Or.  225,  approved  and  followed; 
Fahie  v.  Lindsey,  8  Or.  475 ;  Lovejoy  v.  Chapman,  23  Or.  571 ;  Bruce  v. 
Phoenix  Insurance  Company,  24  Or.  486;  and  Justice  v.  Elwert,  28  Or. 
at  page  464,  criticised. 

2.  Preponderance  of  Evidence. —  The  long  and  involved  testimony  in 
this  case  fails  to  establish  that  Freeman  S.  Ladd  executed  and  de- 
livered to  John  R.  Ladd  a  deed  to  the  land  in  controversy  as 
claimed. 

8.  Adverse  Possession  bt  Teh  ant. —  A  tenant  cannot  acquire  title  by 
adverse  possession  unless  he  openly  and  explicitly  disclaims  any 
holding  under  his  former  landlord,  and  unreservedly  asserts  that 
he  is  the  owner  of  the  true  title,  all  with  the  knowledge  of  the 
former  claimant. 

From  Union:  Morton  D.  Clifford,  Judge. 

This  is  a  suit  by  Homer  Nessley  against  Freeman 
Ladd  to  quiet  the  title  to  certain  premises  described 
as  the  southwest  quarter  of  the  southwest  quarter  of 
section  twenty-eight,  and  the  west  half  of  the  north- 
west quarter,  and  the  southeast  quarter  of  the  north- 
west quarter  of  section  thirty-three,  all  in  township 
two  south,  range  thirty-eight  east,  Willamette  Me- 
ridian, situated  in  Union  County,  Oregon.  Plaintiffs 
allege  that  they  are  the  owners  in  fee  and  in  posses- 
sion of  said  premises,  and  claim  title  through  mesne 
conveyances  from  the  government,  and  also  by  open, 
notorious,    exclusive,    and    adverse   possession    under 

claim   of   title   since   the  day  of   May,  eighteen 

hundred  and  seventy-two.  It  is  further  alleged  that 
defendant  claims  an  interest  in  the  premises  adverse 
to  the  plaintiffs,  under  the  same  patent  from  which 
plaintiffs  deraign  title.  The  prayer  is  for  a  decree 
quieting  and  confirming  the  title  in  plaintiffs.     The 
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answer  admits  plaintiffs'  possession,  and  that  defend- 
ant claims  an  interest  under  a  patent  from  the  gov- 
ernment, but  denies  their  adverse  possession  and 
ownership,  and  other  material  allegations  of  the 
complaint;  and,  further  answering,  defendant  alleges 
ownership  in  himself  by  patent  from  the  government 
of  the  United  States,  and  right  to  possession,  and 
that  the  possession  claimed  by  plaintiffs  prior  to 
September  twenty-third,  eighteen  hundred  and  ninety, 
was  in  subordination  to  defendant's  title.  These 
affirmative  allegations  of  the  answer  were  put  in 
issue  by  the  reply.  The  cause  was  referred  to 
Hon.  T.  G.  Hailey,  to  report  the  testimony,  together 
with  his  findings  of  fact  and  law,  and,  a  decree  hav- 
ing been  entered  in  conformity  therewith,  the  plain- 
tiffs appeal.  The  facts  are  sufficiently  set  out  in 
the  opinion  for  an  understanding  of  the  case. 

Affirmed. 

For  appellants  there  was  an  oral  argument  by 
Messrs.  Lewis  B.  Cox  and  J.  F.  Baker,  with  a  brief 
by  Messrs.  Baker  and  Baker,  Cox,  Cotton,  Teal  and 
Minor,  and  J.  M.   Carroll,  urging  these  points: 

The  acts  of  dominion  exercised  by  John  R  Ladd 
over  the  land  are  indicia  of  ownership,  and  throw 
the  burden  of  proof  on  respondent:  HilFs  Code, 
§  776,  subdivision  13;  Rowland  v.  Williams,  23  Or. 
575;  Jackson  v.  Hillsborough,  1  Dev.  and  Bat.  177; 
Doming  v.  Miller,  33  Barb.  386;  Smith  v.  Lorillard, 
10  Johns.  338. 

So  also  the  reputation  as  to  John  R.  Ladd's  own* 
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ership    is   presumptive   evidence    thereof:    Wilson  v. 
Haddock,  5  Or.  480;  Bartel  v.  Lope,  6  Or.  321. 

The  following  authorities  bear  upon  various  as- 
pects of  the  case:  1  Wharton  on  Evidence,  §  410;  1 
Starkie  on  Evidence  (4th  Am.  ed.),  517;  Stitt  v. 
Huidekopers,  84  U.  S.  (17  Wall.),  384;  Ray  v.  Don- 
nelly,  4  McLean,  504;  Miller  v.  Richardson,  2  Ired. 
Law,  250;  Black  v.  Black,  38  Ala.  Ill;  Jones  v.  Laney, 
2  Texas,  342. 

For  respondent  there  was  an  oral  argument  by 
Messrs.  Charles  H.  Finn  and  Thomas  H.  Crawford, 
with  a  brief  making  these  points: 

The  character  of  the  possession,  viewed  in  the  light 
of  the  original  entry,  must  be  such  as  to  afford 
the  owner  the  means  of  knowing  its  adverse  char- 
acter and  claim:  Hicklin  v.  McClear,  18  Or.  126; 
Bingham  v.  Kern,  18  Or.  200. 

A  permissive  occupancy  of  another's  land  is  not 
hostile,  and  no  difference  how  long  continued,  it 
must  be  deemed  to  be  in  subordination  to  the  title 
of  the  true  owner,  and  will  never  bar  his  entry: 
Anderson  v.  McCormick,  18  Or.  305;  Abraham  v. 
Owens,  20  Or.  511. 

The  burden  of  proving  all  the  essential  elements 
of  adverse  possession,  including  its  hostile  character, 
is  upon  the  party  relying  upon  it:  American  Com- 
pany  v.  Bradford,  27  Cal.  361;  Lick  v.  Diaz,  30  Cal. 
75;  Garwood  v.  Hastings,  38  Cal.  223;  DeFrieze  v. 
Quint,  94  Cal.  653. 

The  claim  of  title,  which  is  an  indispensable 
element  of  adverse  possession,  has   in   it  nothing  of 
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stealthiness,  nor  is  it  elastic  or  flexible.  There  must 
be  publicity,  continuity,  and  good  faith  in  its  asser- 
tion, leaving  no  room  for  doubt  by  the  person 
against  whom  it  is  asserted  that  his  title  is  dis- 
puted, and  a  hostile  title  asserted:  Potts  v.  Coleman, 
67  Ala.  221;  Worcester  v.  Lord,  56  Me.  265  (96  Am. 
Dec.  456);  Denham  v.  Holeman,  26  Ga.  182  (71  Am. 
Dec.  198). 

Where  the  entry  upon  the  premises  is  permis- 
sive, the  statute  will  not  begin  to  run  against  the 
legal  owner  until  an  adverse  holding  is  declared, 
and  notice  of  such  change  is  brought  to  the  knowl- 
edge of  the  holder  of  the  legal  title:  1  Am.  and 
Eng.  Ency.  of  Law,  251;  Grube  v.  Wells,  34  Iowa, 
148;  Calvin  v.  McCune,  39  Iowa,  502;  Davenport  v. 
Lebring,  52  Iowa,  3G5;  Smith  v.  Stevens,  82  111.  554; 
Perkins  v.  Nugent,  45  Mich.  156;  Collins  v.  Johnson, 
47  Ala.  304;  Alexander  v.  Wheeler,  69  Ala.  332;  Bart- 
lett  v.  Secor,  56  Wis.  520;  Allen  v.  Allen,  56  Wis.  202; 
Roebke  v.  Andrews,  26  Wis.  311;  Harvey  v.  Tyler,  69 
U.  S.  (2  Wall.),  328;  Silva  v.  Wimpenny,  136  Mass. 
253;  Wilkinson  v.  Thovipson,  82  Mo.  317;  Dean  v. 
Tucker,  58  Miss.  487. 

The  element  of  notorious  hostility  to  the  title  of 
the  true  owner  is  an  indispensable  ingredient  of 
adverse  possession.  This  notorious  hostile  posses- 
sion cannot  be  inferred  except  from  proof  of  an 
express  or  implied  denial  of  the  owner's  title,  ac- 
companied with  such  acts  or  declarations  on  the 
part  of  the  holder  as  are  sufficient  to  put  the  true 
owner  on  notice  that  the  land  is  claimed  and  held 
in  hostility  to  his  rights:  Rihgo  v.    Woodruff,  43  Ark. 
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469;  Haffendorfer  v.  Ganlt,  84  Ky.  124;  McDonald  v. 
Fox,  20  Nev.  364;  Hicklin  v.  McClear,  18  Or.  126; 
Evans  v.  Templeton,  69  Texas,  375;  Chicago,  etc.,  Rail- 
way Company  v.  Gait,  133  111.  657;  Maudlin  v.  Cox, 
67  Cal.  387;  Denham  v.  Holeman,  26  Ga.  182;  Sparrow 
v.  Hovey,  44  Mich.  63;  Russell  v.  Davis,  38  Conn. 
562;  Gran*  v.  Fowler,  39  N.  H.  101;  Creekmur  v. 
Creekmur,  75  Va.  430. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  Before  proceeding  to  a  discussion  of  the  facts, 
we  will  determine  a  controversy  which  has  arisen 
touching  the  practice  of  courts  of  equity  involving 
the  effect  to  be  given  to  the  reports  of  referees 
empowered  to  make  findings  of  fact  and  law,  and 
to  such  findings  by  the  lower  courts.  The  re- 
spondent contends,  as  expressed  in  the  brief  of  his 
counsel,  that  "  the  findings  of  a  referee,  in  an  equity 
case,  based  upon  conflicting  testimony,  where  the 
truth  can  only  be  arrived  at  by  weighing  the  evi- 
dence and  considering  the  credibility  of  the  wit- 
nesses, will  not  be  disturbed  by  an  appellate  court* 
This  is  especially  true,  where  the  referee  is  a  law- 
yer of  good  standing,  selected  by  the  judge  on  ac- 
count of  his  ability  and  fitness  for  the  position,  and 
he  attends  personally  upon  the  taking  of  the  tes- 
timony, and  observes  the  manner  and  conduct  of 
the  witnesses  while  upon  the  stand,  and  his  find- 
ings have  been  approved  by  the  lower  court";  while 
the  appellant's  counsel  contend  that  the  rule  is  not 
bo  broad,  and  state  it  thus:     "  It  has  been  a    stand- 
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ing  rule  of  action  declared  by  this  court  that  find- 
ings of  fact  made  by  a  referee  will  not  be  disturbed 
where  there  is  evidence  to  support  them,  but  this 
means  only  that  where  the  court  is  in  doubt  as  to 
the  determination  of  a  controverted  proposition  of 
fact,  the  question  will  be  referred  to  the  conclu- 
sion of  the  referee,  whose  superior  advantages, 
arising  from  the  testimony  being  given  in  his  pres- 
ence, will  be  allowed  to  go  in  solution  of  the 
doubt.,,  The  question  involved  has  been  alluded  to 
a  number  of  times  in  the  decisions  of  this  court, 
but  it  seems  not  to  have  been  so  well  settled  as 
to  exclude  a  divergence  of  opinion  among  able 
counsel  as  to  what  rule  has  been  adopted.  The 
statute  provides,  Hill's  Code,  §  543,  that  "  Upon  an 
appeal  from  a  decree  given  in  any  court,  the  suit 
shall  be  tried  t  new  upon  the  transcript  and  evi- 
dence accompanying  it."  The  construction  of  this 
statute  first  came  up  in  Howe .  v.  Patterson,  5  Or. 
353,  and  it  was  there  insisted  that  the  conclusions 
of  fact  found  by  the  judge  on  the  hearing  in  the 
court  below  were  conclusive  upon  the  parties  on 
appeal.  To  this  proposition,  however,  the  court  did 
not  assent,  but  held  that  an  appeal  in  an  equity 
proceeding  "removes  the  cause  entirely,  subjecting 
the  fact  as  well  as  the  law  to  a  review  and  re- 
trial." In  a  subsequent  case,  (Fahey  v.  IAndsey,  8  Or. 
at  page  478,)  Kelly,  C.  J.,  says:  "These  (questions 
of  fact)  were  controverted  and  contested  matters 
before  the  referee,  upon  which  a  great  deal  of 
testimony  was  taken  on  both  sides.  And  after 
hearing  it   the    referee   found  on  all  these  questions 
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adversely  to  appellant.  Exceptions  were  taken  by 
her  *  *  *  and  the  exceptions  were  not  sus- 
tained by  the  court.  In  such  cases  this  court  will 
not  reverse  a  decree,  unless  the  findings  of  the 
referee  are  clearly  against  the  weight  of  testimony, 
which  we  think  is  not  so  in  this  case."  This 
language  is  criticized  by  Watson,  J.,  in  O'Leary  v. 
Fargher,  11  Or.  at  page  226,  (4  Pac.  330,)  which  he 
says  "is  much  stronger  than  the  provisions  of  our 
Code  for  appeals  in  equity  cases  will  warrant.  In 
our  view  of  the  statute,  an  equity  case  is  to  be 
tried  over  again  in  the  appellate  court  upon  every 
issue,  both  of  law  and  fact,  not  waived  in  the 
lower  court,  and  without  regard  to  the  result  of 
the  previous  trial,  whether  had  altogether  before  the 
court  or  partly  before  a  referee." 

This  latter  case  seems  to  have  settled  the  prac- 
tice until  the  rendition  of  some  later  decisions.  In 
Lovejoy  v.  Chapman,  23  Or.  at  page  574,  (32  Pac. 
6S7,)  Mr.  Justice  Moore  says:  "The  conflict  in  the 
testimony  as  to  the  amount  due  the  defendant  ren- 
ders the  true  account  between  the  parties  difficult 
of  ascertainment.  There  are,  however,  some  circum- 
stances which  seem  to  illustrate  the  dealings  of  the 
parties,  and  no  doubt  aided  the  referee  in  reaching 
a  conclusion  that  the  plaintiff's  theory  was  correct." 
Then  after  stating  three  several  facts  upon  which  it 
is  supposed  the  referee  acted  in  coming  to  his  con- 
clusion, he  continues:  "The  referee  had  the  advan- 
tage of  seeing  the  witnesses  and  of  hearing  them 
testify,  and  from  this  fact  he  is  better  able  to  pass 
upon  the  weight  of  evidence   than  any  court  can  be 

29  Or.— 24. 
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from  an  inspection  of  the  record;  and,  since  there 
are  circumstances  which  tend  to  corroborate  him, 
we  must  conclude  that  his  findings  are  correct,  and 
that  the  defendant  has  inadvertently  overlooked  or 
forgotten  that  each  mortgage  or  other  security  em- 
braced all  the  preceding  loans."  Again,  in  Bruce  y. 
Phoenix  Insurance  Company,  24  Or.  at  page  492,  (34 
Pac.  16,)  after  stating  the  testimony,  he  says:  "Upon 
this  contradictory  evidence  the  referee  found  that 
the  company  had  not  waived  the  condition  of  the 
policy  which  required  proof  of  loss  within  sixty 
days  from  the  time  of  the  fire,  by  informing  the 
plaintiff  that  the  loss  would  not  be  paid.  It  is  im- 
possible for  the  appellate  court,  in  the  examination 
of  a  record,  to  determine  the  preponderance  of  evi- 
dence with  that  degree  of  certainty  attainable  by  a 
court  or  referee  who  saw  the  witnesses,  heard  them 
testify,  and  noted  their  manner  and  appearance 
while  on  the  witness  stand;  and  the  findings  made 
under  such  circumstances  will  rarely  be  disturbed 
when  there  are  other  facts  and  circumstances  which 
tend  to  weaken  the  testimony  of  the  defeated  party, 
or  to  corroborate  the  conclusion  reached."  After 
this  follows  a  discussion  of  the  evidence  in  detail 
upon  which  this  court's  conclusions  were  reached  in 
the  case.  Again,  in  Justice  v.  Elwert,  28  Or.  at  page 
604,  (43  Pac.  650,)  the  writer  says:  "The  plaintiffs, 
however,  admit  that  they  have  not  fully  performed, 
but  claim  that  whatsoever  has  been  left  undone  by 
them  was  excused  by  the  acts  of  Mrs.  Elwert.  The 
court  below  found  that  she  refused  to  allow  or  per- 
mit plaintiffs  to  fully  comply  with  the  conditions  of 
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the  contract,  which  finding  appears  to  be  supported 
by  the  testimony,  although  we  find  much  conflict 
therein.  But  the  court  having  seen  the  witnesses, 
heard  them  testify,  and  observed  their  demeanor 
while  upon  the  stand,  its  finding  ought  not  to  be 
disturbed,  unless  clearly  against  the  weight  of  evi- 
dence." 

This  latter  proposition,  in  so  far  as  it  seems  to 
state  a  general  rule  of  law,  is  perhaps  too  broad, 
and  possibly  misleading;  but  to  the  extent  that  it 
indicates  the  method  of  the  court  in  arriving  at  the 
conclusions  it  is  not  open  to  criticism.  It  will  be 
noted  that  in  each  of  these  later  cases  this  court 
has  carefully  gone  through  and  weighed  all  the  evi- 
dence. Indeed,  it  is  the  constant  habit  of  the  court 
in  equity  cases,  though  arduous  and  oftentimes  bur- 
densome, to  carefully  read  and  consider  all  the  testi- 
mony accompanying  the  transcript,  and  without 
special  reference  to  the  findings  of  the  referee  of 
the  court  below.  The  statutory  requirement  is  that 
the  "  suit  shall  be  tried  anew  upon  the  transcript 
and  the  evidence  accompanying  it,"  and  the  court 
has  in  every  instance  of  which  we  have  any  knowl- 
edge followed  the  direction  of  the  statute  in  that 
respect.  But  it  sometimes  transpires  that  evidence 
is  adduced  for  and  against  a  contested  proposition 
of  apparently  equal  weight,  when  read  from  the 
depositions,  as  it  must  be  here,  or  the  evidence 
touching  the  same  is  very  conflicting  and  unsatisfac- 
tory, as  where  one  witness  affirms  and  another  of 
seemingly  equal  credit  flatly  denies,  in  such  cases 
the  findings  of  the  referee  and  the  court  below  have 
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been  considered  of  material  value,  where  they  have 
had  the  opportunity  of  seeing  the  witnesses,  hearing 
them  testify,  and  marking  their  demeanor  while  on 
the  witness  stand,  and  were  thereby  the  better  en- 
abled to  determine  whether  the  witness  was  speak- 
ing the  truth  or  not,  and  as  to  which  were  entitled 
to  the  greater  credit.  The  findings  of  the  referee 
may  be  considered  as  only  advisory  to  the  court 
below,  and,  unless  excepted  to,  will  ordinarily  be 
affirmed  without  question;  and,  as  the  legislature 
has  required  the  court  Uow  to  make  and  file 
its  findings  upon  which  to  base  the  decree,  they 
were  probably  intended  as  advisory  to  this  court, 
which  may  affirm,  modify,  or  reject  them  in  toto, 
as  the  testimony  may  warrant.  But  it  is  the  pri- 
mary duty  of  this  court  to  try  the  case  anew, — 
that  is,  entire,  upon  the  transcript  and  the  evidence 
accompanying  it;  and  it  is  only  for  the  purpose  of 
resolving  a  doubt  which  may  arise  from  the  con- 
flicting and  contradictory  nature  of  the  evidence 
that  the  findings  of  the  referee  or  the  court  below 
are  resorted  to  and  become  of  value,  and  then  it 
may  be  said  to  be  a  cogent  argument  that  because 
of  the  superior  advantages  accorded  them  they  are 
more  likely  to  be  right  than  this  court  could  be  if 
their  findings  should  be  entirely  discarded.  The 
process  is  somewhat  analogous  to  the  practice  which 
prevails  in  the  federal  courts  of  sending  doubtful 
questions  of  fact  to  a  jury,  to  inform  the  con- 
science of  the  chancellor,  but  the  verdict  is  not 
binding  upon  the  judgment  of  the  court.  It  is  sim- 
ply   advisory,    and    the   court   may  disregard    it   en- 
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tirely,  or  adopt  it  either  partially  or  wholly.  "The 
decree  which  it  must  render  upon  the  law  and  the 
facts  must  proceed  from  its  own  judgment  respect- 
ing them,  and  not  from  the  judgment  of  others ": 
Basey  v.  Gallagher,  87  U.  S.  (20  Wall.),  670;  Kohn  v. 
McNulta,  147  U.  S.  240  (13  Sup.  Ct.  298);  and 
Qarsed  v.  Beall,  92  U.  S.  695. 

2.  In  deciding  this  case  upon  the  facts  we  can 
scarcely  do  more  than  state  our  conclusions,  as  the 
testimony  is  somewhat  voluminous,  and  it  would 
serve  no  good  purpose  to  set  out  any  considerable 
portion  of  it  here.  Homer  F.  Nessley,  one  of  the 
plaintiffs,  filed  on  the  land  in  dispute  on  October 
seventh,  eighteen  hundred  and  seventy-one,  and 
in  May,  eighteen  hundred  and  seventy-two,  for  the 
consideration  of  four  hundred  and  fifty  dollars,  sold 
his  claim  to  it  to  the  defendant  Freeman  S.  Ladd, 
who,  on  March  tenth,  eighteen  hundred  and  sev- 
enty-three, received  a  patent  therefor  from  the  gov- 
ernment. The  record  evidence  touching  the  land 
subsequent  to  the  date*  of  this  patent  consists  of 
three  deeds,  one  executed  by  Eva  Andross  and 
Miles  Andross,  her  husband,  to  Rachel  Ladd,  March 
fifteenth,  eighteen  hundred  and  eighty-eight;  one 
by  Charles  W.  Ladd  and  Alice  Ladd,  his  wife,  to 
Rachel  Ladd,  March  twentieth,  eighteen  hundred  and 
eighty-eight, —  each  purporting  to  convey  an  undi- 
vided half-interest  therein;  and  one  from  Rachel 
Ladd  to  the  plaintiffs  Homer  Nessley,  Charles  Ness- 
ley, and  Frank  Nessley,  executed  September  twenty- 
third,  eighteen  hundred  and  ninety,  and  purporting 
o  convey  the  whole  estate.     Each    of    the   deeds  to 
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Rachel  warrants  the  title  to  one  third  interest  only, 
but  her  deed  to  the  Neseleys  contains  a  full  cove- 
nant of  warranty.  Rachel  Ladd  is  the  widow,  and 
Eva  Andross  and  Charles  W.  Ladd  are  the  children 
of  John  R.  Ladd,  who  died  October  fourteenth, 
eighteen  hundred  and  eighty-seven.  The  widow 
afterwards  married  T.  J.  Hilts,  and  is  known  herein 
as  Rachel  Hilts.  John  R.  Ladd,  the  deceased,  and 
Freeman  S.  Ladd,  the  defendant,  were  brothers.  It 
is  claimed  by  plaintiffs  that  about  the  year  eighteen 
hundred  and  seventy-four  Freeman  S.  Ladd  made, 
executed,  duly' acknowledged,  and  delivered  to  John 
R.  Ladd  a  deed  to  this  land,  and  that  said  deed, 
without  having  been  recorded,  was  destroyed  by  fire 
some  time*  in  eighteen  hundred  and  seventy-six, 
with  which  deed  the  chain  of  title  in  the  Nessley 
people  would  be  perfect.  But,  aside  from  this,  it  is 
also  claimed  that  plaintiffs  and  the  Ladds,  their  pred- 
ecessors in  interest,  have  been  in  the  open,  notori- 
ous, exclusive,  and  adverse  possession,  under  a  claim 
of  title,  for  more  than  ten  years  prior  to  the  com- 
mencement of  this  suit,  and  have  thereby  a  perfect 
title.  To  maintain  either  or  both  of  these  proposi- 
tions plaintiffs  must  support  them  by  a  preponder- 
ance of  the  evidence.  The  alleged  consideration  for 
the  deed  from  Freeman  S.  Ladd  to  John  R.  Ladd, 
supposed  to  have  been  burned,  is  a  deed  executed 
and  delivered  by  Caleb  F.  Howell  and  wife  to  Free- 
man S.  Ladd,  for  one  hundred  and  sixty  acres  of 
land  in  section  two,  township  two  south,  range 
thirty-eight  east,  January  twelfth,  eighteen  hundred 
and    seventy-four.     This  claim   was   entered   Decern- 
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ber  second,  eighteen  hundred  and  sixty-nine,  by 
Howell  as  a  homestead,  and  was  thereafter,  on 
March  twenty-third,  eighteen  hundred  and  seventy- 
four,  commuted,  and  cash  certificate  number  two 
hundred  and  eighty-five  issued  therefor,  and  on  Jan- 
uary fifteenth,  eighteen  hundred  and  seventy-five 
patent  issued  to  him  by  the  government.  John  R. 
Ladd  was  in  possession  of  the  premises  in  dispute 
since  about  the  year  eighteen  hundred  and  seventy- 
two  up  to  the  time  of  his  death,  October  fourteenth, 
eighteen  hundred  and  eighty-seven.  He  leased  it 
from  time  to  time,  and  received  the  rents  and 
profits.  Since  his  death  his  widow  and  heirs  con- 
tinued in  possession  until  the  transfer  to  plaintiffs 
in  September,  eighteen  hundred  and  ninety;  and 
since  then  plaintiffs  have  had  the  possession.  The 
defendant  denies  that  he  ever  made  a  deed  to  John 
R.  Ladd,  and  claims  that  his  possession  was  under 
license  from  him  and  by  his  permission;  that  he 
and  John  entered  into  an  agreement  soon  after  he 
entered  the  land,  whereby  it  was  understood  that 
John  was  to  go  into  possession,  and  have  the  use 
thereof,  in  consideration  that  he  should  pay  the 
taxes  thereon,  and  pasture  defendant's  stock  certain 
seasons  of  the  year,  breed  his  horses,  and  furnish 
him  with  a  home,  when  not  elsewhere  employed; 
that  no  time  was  fixed  by  the  agreement  touching 
the  period  of  John's  occupation,  but  that  he  contin- 
ued in  possession  with  such  understanding  until  his 
death. 

The  features   of   the    controversy   thus    delineated 
mark  the  line  of   dispute  between   the   parties.     The 
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key  to  the  situation  is,  perhaps,  the  question  whether 
John  R.  Ladd  purchased  and  paid  for  the  Howell 
tract;  and  yet  the  deed  from  Freeman  to  John  may 
have  passed  upon  some  other  consideration,  so  we 
will  examine  both  questions  in  the  same  connection. 
The  most  pertinent  and  about  the  only  testimony 
of  much  value  touching  the  Howell  deed  is  that  of 
Howell  himself  and  the  defendant,  together  with  the 
fact,  which  is  matter  of  record,  that  the  deed  was 
actually  made  by  Howell  to  Freeman  S.  Ladd. . 
Howell  testifies:  "I  made  a  trade  with  John  R. 
Ladd  for  one  quarter  section  of  land  on  Sand 
Ridge  between  Island  City  and  Summerville.  John 
R.  Ladd  paid  me  for  the  land,  and  my  recollection 
now  is  that  I  made  the  deed  to  him.  I  made  no 
deed  in  eighteen  hundred  and  seventy-four  to  Free- 
man S.  Ladd,  nor  do  I  remember  to  have  made 
any  deed  to  him  at  any  time."  "  I  remember  that 
John  R.  Ladd  said  something  about  buying  the 
land  for  his  brother  Freeman,  but  John  paid  for 
the  land,  and  my  recollection  is  that  I  made  the 
deed  direct  to  John  R.  Ladd."  "I  know  nothing 
of  any  deed  to  land  to  Freeman  S.  Ladd  dated  in 
eighteen  hundred  and  seventy-four.  The  considera- 
tion of  the  land  sold  by  me  was  twelve  hundred 
dollars  in  money,  paid  me  in  cash  at  the  time  of 
sale  by  John  R.  Ladd.  I  know  nothing  of  any 
deed  to  laud  dated  at  any  time,  and  purporting  to 
be  signed  by  me  as  grantor  and  given  to  Freeman 
S.  Ladd  as  grantee."  "I  do  not  think  the  matter 
was  ever  talked  about  when  Freeman  S.  Ladd  and 
John  R.    Ladd    were    both    present.     I    have    talked 
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with  both  of  them  about  it,  but  never,  as  I  remem-, 
ber,  in  the  presence  or  hearing  of  the  other."  On 
cross-examination,  he  says  Freeman  never  lent  him 
two  hundred  dollars  for  any  purpose,  and  that  he 
never  borrowed  a  cent  of  money  from  Freeman  in 
his  life.  "  I  did  not  know  Freeman  S.  Ladd  in  the 
transaction;  the  contract  was  made  with  John  R. 
Ladd,  and  the  money  paid  by  him,  and,  so  far  as 
I  ever  knew,  it  was  John  R.  Ladd's  money."  The 
defendant  Freeman  S.  Ladd  testifies,  when  asked 
how  he  came  to  purchase  the  land  (the  Howell 
place):  "He  (Howell)  got  into  a  tight  place,  and  I 
loaned  him  four  hundred  dollars,  and  took  his  note 
for  it."  "He  was  going  to  take  a  lot  of  hogs;  he 
took  them  up  in  the  hot  weather,  and  he  made  a 
failure  of  them,  and  lost  a  good  many  of  them. 
Then  he  came  back  and  he  says  *  Freeman,  you  will 
have  to  take  the  place  for  your  loan.*  He  wanted 
one  thousand  dollars  for  the  place.  I  asked  him  if 
he  had  a  deed  to  it,  and  he  said  he  did;  and  I  told 
him  I  wouldn't  give  him  a  dime  for  the  place  if  he 
didn't  have  a  title,  and  he  says  'if  you  will  furnish 
the  money  for  a  deed  put  up  the  money,'  I  will 
make  you  a  deed,  so  I  gave  him  two  hundred  dol- 
lars more,  which  was  six  hundred  dollars  for  a 
note,  and  he  turned  his  homestead  into  a  preemp- 
tion. I  don't  know  how  he  did  it;  he  did  it  some 
way;  he  got  a  patent."  After  he  made  final  proof 
"he  said  that  Eaton  had  a  mortgage  on  the  place, 
and  he  had  to  raise  money  to  pay  that  mortgage 
off,  and  after  he  had  made  the  final  proof,  got  the 
patent,  why  I  bought  it  of  him.     The  place  cost  me 
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twelve  hundred  dollars."  "I  sent  the  monejr  over 
by  John  Ladd,  he  was  going  to  Union  to  finish 
paying  it  up.  I  sent  the  note  and  one  thousand 
dollars,  counting  one  thousand  dollars  with  the  note. 
He  had  two  hundred  dollars  to  pay  out,  to  pay  the 
government."  John  brought  back  the  deed  and  de- 
livered it  to  Freeman. 

In  this  connection  the  testimony  of  Ephraim 
Hammock  is  pertinent.  He  says:  "  He  (Howell ) 
left  the  place  either  in  seventy-one  or  seventy-two. 
Gale  Howell  himself,  I  think,  lived  on  it  in  the 
winter  of  seventy-two,  or  in  the  spring  afterwards. 
After  he  sold  out,  he  left  it.  He  fed  hogs  there, 
after  that  he  went  off  and  left  it.  I  heard  John 
Ladd  tell  him  that  he  would  give  one  thousand 
dollars  for  the  place.  The  trade  was  considered 
good  at  that  time  but  there  was  no  money 
paid,  no  papers  made,  no  exchange  nor  anything 
of  the  kind."  This  witness  also  states  that  Howell 
had  offered  the  place  a  day  or  two  before  to  his 
father-in-law,  Mr.  Pro,  for  one  thousand  dollars. 
This  is  the  sum  and  substance  of  the  evidence 
touching  the  execution  and  delivery  of  this  deed. 
John  was  the  older  of  the  two  brothers,  was 
a  man  of  some  education,  and  at  times  trans- 
acted business  for  Freeman,  who  was  illiterate.  It 
is  impossible  to  reconcile  the  testimony  of  Howell 
with  that  of  Freeman  S.  Ladd,  but  we  think  the 
attendant  circumstances  support  that  of  Ladd  rather 
than  Howell.  Howell  says  he  executed  the  deed  to 
John  R.  Ladd,  but  it  shows  for  itself  that  it  was 
executed    to   Freeman.     Howell  says   that  John  paid 
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him  twelve  hundred  dollars  in  cash  at  the  time 
he  delivered  the  deed.  This  is  probably  not  true, 
as  all  he  asked  for  the  place  in  the  first  instance 
was  one  thousand  dollars  but  he  could  not  sell  un- 
less he  obtained  a  title  from  the  government.  With- 
out the  title,  Freeman  says  he  would  not  give  him 
a  dime;  and  this  he  could  do  only  by  commut- 
ing his  homestead,  which  would  cost  him  two  hun- 
dred dollars.  That  the  homestead  claim  was  com- 
muted less  than  a  year  before  he  could  have  made 
final  proof  thereon,  there  can  be  no  question. 
Howell  had  bad  luck  with  his  hogs,  and  his  wife 
being  afflicted,  he  had  to  send  her  east  before  sell- 
ing his-  place.  These  and  other  circumstances  evi- 
dently made  him  anxious  to  sell  and  leave  the 
premises  as  Freeman  testifies.  Had  he  remained 
there  until  December  second,  eighteen  hundred  and 
ninety-four,  he  could  have  obtained  a  patent  under 
his  homestead  filing  without  the  additional  two 
hundred  dollars'  expense  which  it  cost  him  to  ob- 
tain the  commutation.  In  order  to  get  the  thousand 
dollars  out  of  the  place,  all  he  asked,  it  was  neces- 
sary to  commute  at  an  additional  expense  of  two 
hundred  dollars,  which  was  quite  likely  advanced 
by  Freeman,  as  he  says,  and  which,  added  to  the 
one  thousand  dollars,  makes  the  final  consideration 
for  the  transfer.  The  fact  that  the  deed  was  made 
in  the  neighborhood  of  sixty  days  (the  time  re- 
quired for  publication  of  final  proof )  prior  to  the 
issuance  of  the  cash  certificate  by  the  government 
is  also  a  circumstance  which  would  indicate  that 
the    two    hundred    dollars    had    been   advancqd   as 
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Freeman  claims  it  was.  Howell  says  he  talked 
with  both  John  and  Freeman  about  the  trade,  and 
did  not  pretend  to  know  what  arrangements  ex- 
isted between  them.  Freeman  testifies,  however, 
that  it  was  his  money  that  paid  for  the  land, 
and  in  this  he  is  not  contradicted,  except  in  so 
far  as  his  admissions  from  time  to  time  to  the 
effect  that  he  and  John  had  traded  places  might 
give  rise  to  the  inference  that  John  must  have 
traded  the  Howell  place  for  the  land  in  dispute. 
Homer  Nessley  testifies  that  he  saw  the  deed  from 
Freeman  to  John  in  the  fall  of  eighteen  hundred 
and  seventy-three,  that  he  read  it  entire,  and  that 
it  was  duly  witnessed  and  acknowledged.  Mrs.  Hilts, 
the  widow,  says  John  handed  her  the  deed  immedi- 
ately after  she  arrived  home  from  the  east.  She  did 
not  read  it,  but  saw  the  indorsement  on  the  back, 
which  showed  it  was  a  deed  from  Freeman  to  John. 
After  much  vacillation  as  to  the  time  when  she  first 
saw  the  deed,  she  finally  and  positively  fixes  it  at 
the  time  she  returned  home  from  the  east.  This 
was  in  April,  eighteen  hundred  and  seventy-three. 
The  date  fixed  is  in  disparagement  of  their  testi- 
mony, as  the  deed  from  Howell  to  Freeman  was  not 
made  until  January,  eighteen  hundred  and  seventy- 
four;  but  it  cannot  be  expected  that  witnesses  can 
fix  with  exactness  the  dates  of  transactions  of  such 
long  standing.  T.  J.  Hilts  says  while  looking 
through  a  trunk  with  John,  where  he  kept  his  val- 
uable papers,  he  (witness)  picked  up  a  deed,  and 
said  to  John  "Here  is  a  deed  from  Freeman  to  you," 
to  which  John  replied,  "Yes;  I  must  have  that  re- 
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corded;  that  is  the  deed  between  Freeman  and  I  of 
the  north  half  of  the  river  ranch."  This  was  in 
eighteen  hundred  and  seventy-six.  Freeman  testifies 
positively  that  he  never  executed  such  a  deed  to 
John.  Several  witnesses  were  called,  however,  who 
show  that  Freeman  has  from  time  to  time  made  ad- 
missions inconsistent  with  the  ownership  of  the  land 
in  dispute;  while,  upon  the  other  hand,  witnesses 
were  called  who  testified  to  statements  of  John  in- 
consistent with  any  claim  of  title  in  the  premises; 
and  again,  we  are  left  to  determine  which  is  right, 
in  the  light  of  probabilities.  Homer  Nessley's  ex- 
planation of  how  he  came  to  see  the  deed  is  that 
John  wanted  to  sell  him  the  place,  and  told  him 
that  he  had  a  deed  from  Freeman,  and  to  assure 
him  of  the  fact  asked  him  to  go  from  the  field  where 
he  was  plowing  to  his  (John's)  house  some  distance 
away.  He  went  with  him  to  the  house,  and  saw 
the  deed,  but  they  could  not  trade,  as  John  wanted 
five  hundred  dollars  more  for  the  land  than  he  was 
willing  to  give.  Nessley  at  that  time  was  twenty- 
two  or  twenty-three  years  of  age.  Now,  it  appears 
that  John  was  acumulating  rather  than  disposing 
of  land  about  that  time,  as  is  shown  by  several 
deeds  from  the  State  of  Oregon,  one  executed  in 
seventy-one  and  three  in  seventy-two.  All  these 
state  deeds  were  filed  and  recorded  in  the  clerk's 
office  for  Union  County  on  September  eighteenth, 
eighteen  hundred  and  seventy-seven.  Again,  if,  as 
Mrs.  Hilts  testifies,  the  trunk  containing  all  John's 
valuable  papers  of  which  she  had  charge  was  de- 
stroyed by  fire,  it  would   seem  that  these  four  state 
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deeds  would  have  gone  the  same  way.  They  were 
filed  and  recorded,  however,  long  after  the  alleged  fire. 
Another  fact  of  some  weight  is  that  if  such  a  deed 
was  executed  and  delivered  John  must  have  known 
of  its  destruction  in  eighteen  hundred  and  seventy- 
six;  but  there  is  not  a  word  of  testimony  that  he 
ever  endeavored  to  obtain  another  deed  from  Free- 
man, or  to  establish  or  have  confirmed  in  any  way 
his  title  to  the  premises.  It  is  true  that  a  day  or 
two  before  John's  death,  while  he  was  unable  to  talk 
or  to  recognize  his  own  people,  and  shortly  after  his 
death,  the  widow  and  heirs  requested  Freeman  to 
deed  this  land  to  them,  but  the  request  included  two 
or  thred  other  tracts,  and,  so  far  as  we  are  enabled 
to  discover,  it  was  not  then  insisted  that  Freeman 
had  ever  made  a  prior  deed  to  any  of  the  lands 
which  they  wanted  him  to  deed  to  them.  Upon  the 
whole,  we  do  not  think  that  plaintiff  has  established 
the  execution  of  the  deed  in  question  by  a  prepon- 
derance of  the  evidence. 

3.  We  come  now  to  the  adverse  possession.  It  is 
not  seriously  disputed  but  what  John  R.  Ladd  went 
into  possession  of  the  premises  under  license  from 
Freeman.  The  evidence  establishes  that  such  was 
the  case.  Where  tenancy  is  once  shown  to  exist,  in 
order  to  set  the  statute  of  limitations  running  in 
favor  of  the  tenant  desiring  to  avail  himself  of  it  to 
acquire  title  by  adverse  possession,  he  must  openly 
and  explicitly  disclaim  and  disavow  any  and  all 
holding  under  his  former  landlord;  and,  further- 
more, he  must  unreservedly  and  steadily  assert  that 
he  himself  is  the  owner  of   the  true   title,  all  which 
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must  be  brought  home  to  the  knowledge  of  the 
rightful  owner:  Wood  on  Limitations,  651;  Floyd  v. 
Mintsey,  7  Rich.  (S.  C.  Law),  189.  It  is  not  definitely 
shown  that  John  R.  Ladd  ever  did  any  of  these 
things.  The  probability  is  that  he  continued  to  oc- 
cupy under  the  conditions  upon  which  he  entered 
without  either  a  repudiation  of  the  license  or  an 
assertion  of  title  in  himself.  That  is  to  say,  it  has 
been  made  to  appear  more  probable  that  these  con- 
ditions prevailed  until  John's  death  in  eighteen 
hundred  and  eighty-seven,  than  other  conditions 
which  would  evince  an  adverse  holding.  After  his 
death,  the  widow  and  heirs  did  assert  ownership 
with  sufficient  notoriety  as  to  bring  knowledge  of  it 
home  to  Freeman,  but  since  then  sufficient  time  has 
not  elapsed  to  bar  an  entry  or  establish  title.  The 
decree  of  the  court  below  will  be  affirmed. 

Affirmed. 

Decided  at  Pendleton,  July  18,  1896. 
STATE  v.  KALYTON. 

[45  Pac.  756.] 

1.  Perjury— Material   Allegations   to    be    Proved— Code,    \  1283.— 

Where  the  allegations  are  controverted,  there  cannot  be  a  conviction 
under  an  indictment  for  perjury,  without  proof  that  the  oath  al- 
leged to  be  false  was  taken  in  a  certain  action,  and  in  a  certain 
court,  as  charged  in  the  indictment 

2.  Record  Proof— Perjury— Evidence.— The  cause  and  iasue  wherein 

the  perjury  was  committed  must  be  proved  by  the  record,  if  any 
wa<4  made,  and  where  the  perjury  is  assigned  to  have  been  com- 
mitted in  the  evidence  given  in  the  cause,  it  is  still  necessary  to 
produce  the  record,  but  evidence  of  the  state  of  the  cause  at  the 
time  the  aliened  false  testimony  was  introduced,  which  will  demon- 
strate its  materiality,  may  be  given  aliunde. 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 
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Joe  Kalyton  was  convicted  of  the  crime  of  per- 
jury in  giving  false  testimony  in  a  criminal  case, 
and  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  A.  D.  Stillman. 

For  the  state  there  was  a  brief  by  Mr.  J.  H. 
Lawrey,  district  attorney,  with  an  oral  argument  by 
Mr.  Cicero  M.  Idleman,  attorney-general,  and  Mr. 
Lawrey. 

Opinion  by  Mr.  Justice  Wolverton. 

Several  questions  are  made  upon  the  record,  two 
only  of  which  we  feel  called  upon  to  discuss,  as 
they  are  fatal  to  the  judgment  of  the  court  below. 
When  the  state  had  rested,  the  defendant  moved 
the  court  to  direct  an  acquittal,  stating  the  grounds 
of  his  motion,  which  was  overruled.  We  think  the 
motion  should  have  been  granted.  The  charging 
part  of  the  indictment  is  as  follows:  "The  said  Joe 
Kalyton,  on  the  eighteenth  day  of  January,  A.  D., 
eighteen  hundred  and  ninety-six,  in  the  County 
of  Umatilla  and  State  of  Oregon,  on  his  examina- 
tion as  a  witness  duly  sworn  to  testify  the  truth  in 
the  trial  of  a  criminal  action  in  the  Justice's  Court 
for  East  Pendleton  District,  in  Umatilla  County, 
Oregon,  between  the  State  of  Oregon,  plaintiff,  and 
A-ya-yash,  defendant,  which  court  had  authority  to 
administer  said  oath,  he,  the  said  Joe  Kalyton, 
then  and  there,  unlawfully  and  feloniously,  testified 
falsely    that  A-ya-yash,  whose   true   name   is   to   the 
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grand  jury  unknown,  had  stolen  his  saddle  from 
a  rack,  and  had  sold  it  to  -one  George  Froom,  and 
that  he  did  not  know  of  the  sale,  and  that  he 
had  never  authorized  the  said  A-ya-yash  to  sell  the 
saddle,  and  that  he,  the  said  Joe  Kalyton,  had 
never  received  any  money  or  any  proceeds  from 
the  sale  of  his  said  saddle,  the  said  matter  so 
testified  being  then  and  there  material,  and  the 
said  testimony  being  then  and  there  wilfully  false; 
contrary  to  the  statute,"  etc.  Joseph  H.  Parks,  a 
witness  on  part  of  the  state,  testified,  in  substance, 
"I  live  in  Pendleton;  am  justice  of  the  peace;  was 
in  that  position  on  the  eighteenth  day  of  Janu- 
ary; I  knew  the  defendant  and  saw  him  on  that 
day;  he  swore  to  a  complaint  against  A-ya-yash  for 
larceny  of  a  saddle;  the  complaint  alleged  that  the 
saddle  had  been  stolen  from  defendant;  there  was 
an  examination  held  on  the  eighteenth  day  of 
January,  and  the  defendant  was  present  and  was 
sworn  as  a  witness;  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  and  held 
up  his  hand  while  taking  the  oath;  this  was  on 
the  eighteenth  day  of  January  in  Umatilla  County, 
State  of  Oregon."  Question  by  the  court  on  re- 
direct: "The  cause  of  the  trial  at  that  time  was 
for  the  larceny  of  defendants  saddle?"  Answer: 
"  Yes,  sir."  On  being  recalled,  he  said:  "This  case 
was  the  State  of  Oregon  against  A-ya-yash  for  lar- 
ceny by  stealing  a  saddle.  This  is  the  complain^  I 
have  in  my  hand.  It  is  the  complaint  that  he  swore 
to.  That  is  his  signature."  George  Vroom,  a  wit 
ness  for  the  state,  testified,  in  substance:  "  I  saw  him 
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(defendant)  sworn,  hold  up  his  hand,  consent  to 
the  oath;  the  defendant  was  sober  when  he  testi- 
fied in  the  justice's  court;  the  Indian  swore  that 
he  didn't  know  it  was  his  saddle;  the  examina- 
tion was  in  the  justice's  court  about  the  eighteenth 
of  January."  And  J.  M.  Freeman:  "I  live  in 
Pendleton,  and  was  living  there  on  the  eighteenth 
of  January.  Am  acquainted  with  Mr.  Parks,  jus- 
tice of  the  peace;  I  think  I  was  in  the  courtroom 
about  that  time;  I  was  present  there  when  this 
deaf  and  dumb  Indian,  A-ya-yash,  was  examined 
on  the  charge  of  stealing  a  saddle  from  this  de- 
fendant;  saw   defendant   and   heard   his    testimony." 

1.  There  was  other  testimony  in  the  case  but 
the  foregoing  contains  the  substance  of  all  the 
evidence  given  at  the  trial  touching  the  questions 
at  issue.  Upon  this  record  it  was  contended  in 
the  court  below  that  defendant  was  entitled  to  a 
verdict  of  acquittal  because,  first,  it  was  not  shown 
that  defendant  had  been  duly  sworn  in  the  trial 
of  an  action  "In  the  Justice's  Court  for  East 
Pendleton  Precinct,  in  Umatilla  County,  Oregon"; 
and,  second,  there  was  no  sufficient  proof  of  the 
pendency  of  any  criminal  or  other  action  in  said 
justice's  court,  or  of  the  nature  or  substance  of 
the  controversy.  It  is  a  well  known  rule  in  crim- 
inal law  that  the  plea  of  not  guilty  puts  in  issue 
every  material  allegation  of  the  indictment,  hence 
it  becomes  incumbent  upon  the  state,  unless  ad- 
mitted by  the  defendant,  to  establish  each  of  them 
by     competent     proof.      The    statute,    (Hill's    Code, 
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g  128G,)  has  made  it  essential  to  the  indictment 
that  it  shall  set  forth  in  what  action,  if  in  an 
action,  and  in  what  court,  the  oath  alleged  to  be 
false  was  taken,  and,  a  priori,  they  must  be  proven 
when  controverted.  It  may  be  inferred  from  the 
testimony,  if  conceded  to  be  competent,  that  the 
oath  was  taken  in  the  action  of  the  State  of  Ore- 
gon against  A-ya-yash  for  the  larceny  of  a  saddle, 
but  it  nowhere  appears  that  the  action  was  pending 
in  the  Justice's  Court  for  East  Pendleton  Precinct, 
or  that  the  oath  was  taken  in  said  court.  Joseph 
H.  Parks  testified  that  he  was  a  justice  of  the 
peace,  and  that  the  defendant  was  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  and  held  up  his  hand,  but  it  is  not  even 
shown  that  he  was  sworn  by  Parks,  much  less 
that  Parks  was  Justice  of  the  Peace  for  East 
Pendleton  Precinct,  and  that  the  oath  was  taken 
in  said  court,  and  administered  by  him  as  such 
justice.  It  is  apparent  that  the  indictment  was  not 
sustained  as    it   regards  this  essential  allegation. 

2.  The  second  reason  assigned  is  also  pertinent 
and  vital.  It  is  always  necessary  to  show  that  the 
testimony  given,  which  must  be  alleged  to  have 
been  wilfully  false,  was  material  to  an  issue  or  con- 
troversy in  the  action  where  given;  but  before  the 
materiality  can  be  established,  it  is  essential  to  know 
what  the  cause  is,  and  the  nature  of  the  issue  or 
controversy.  "The  cause  and  issue  wherein  was 
committed  the  perjury  are  proved  by  the  record," 
says    Bishop,    "which    should    be    in    the    form    and 
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with  the  verification  required  by  the  ordinary  prac- 
tice of  the  court."  1  Bishop  on  Criminal  Procedure, 
§  9336.  Such  a  record  is  proven  in  this  state  by 
the  production  of  the  original  or  by  copy  thereof, 
certified  by  the  clerk  or  other  person  having  the 
legal  custody,  with  the  seal  of  the  court  affixed,  if 
there  be  a  seal:  Hill's  Code,  §  730.  And  where  the 
perjury  is  assigned  to  have  been  committed  in  the 
evidence  given  in  the  cause,  it  is  still  necessary  to 
produce  the  record,  but  such  evidence  may  be  given 
aliunde,  of  the  state  of  the  cause  and  its  precise 
posture  at  the  time  the  alleged  false  testimony  was 
introduced,  as  will  serve  to  demonstrate  its  materi- 
ality: 3  Greenleaf  on  Evidence,  §  197.  At  all  events, 
it  is  essential  to  produce  the  record,  if  any  was 
made,  of  the  judicial  proceeding  or  cause  wherein 
the  false  testimony  is  alleged  to  have  been  given: 
3  Archbold  on  Criminal  Practice  and  Pleading,  *602, 
*603;  2  Roscoe  on  Criminal  Evidence,  *843;  3  Rus- 
sell on  Crimes,  *95;  2  Wharton  on  Criminal  Law, 
§  1326;  Heflin  v.  State,  88  Ga.  151  (30  Am.  St.  Rep. 
151,  14  S.  E.  112).  The  record  was  not  produced 
in  the  case  at  bar,  although  the  justice  seems  to 
have  had  the  complaint  in  his  hand  while  upon  the 
stand,  and  testified  that  the  crime  charged  thereby 
was  larceny  of  a  saddle.  Perhaps  the  issue  which 
was  tried  there  was  whether  A-ya-yash  was  guilty 
of  the  theft  of  a  saddle,  and,  if  so,  the  evidence 
which  the  defendant  gave  would  have  been  material, 
but  such  was  not  shown  to  be  the  issue  by  any 
competent  evidence,  and  the  record  of  the  trial  does 
not  disclose  that  the  defendant  either  admitted  that 
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such  was  the  issue,  or  waived  the  production  of  the 
record  from  the  justice's  court.  These  considerations 
lead  to  a  reversal  of  the  judgment  below,  and  it  is 
so  ordered.  The  cause  will  be  remanded  for  such 
other  proceedings  as  may  seem  meet,  not  inconsist- 
ent with  this  opinion.  Reversed. 

Decided  at  Pendleton,  July  18,  1S96. 
STATE   v.  HEIDENREICH.  gTssT 

[45  Pac  755.]  d32_H3 

Criminal  Law  — "Confessions"  *— "Admissions." — The  words  "confes- 
sion" and  "admission"  are  not  synonymous,  the  latter  relating  to 
the  acknowledgment  of  facts,  and  the  former  to  the  acknowledg- 
ment of  guilt;  so  that  a  charge  using  the  word  "confession,"  where 
the  evidence  merely  shows  an  admission  of  facts  from  which  a  con- 
clusion of  guilt  might  in  a  certain  instance  be  drawn,  was  errone- 
ous. 

From  Union:  Robert  Eakin,  Judge. 

The  defendants  David  Heidenreich  and  G.  I). 
Briggs,  having  been  jointly  indicted,  tried,  and  con- 
victed of  the  larceny  of  a  cow  and  a  steer,  the  prop- 
erty of  A.  Ferguson,  were  sentenced  to  the  peniten- 
tiary for  the  term  of  one  year,  from  which  judgment 
they  appeal,  assigning  as  error  of  the  trial  court, 
inter  alia,  the  giving  of  the  following  instructions: 
"The  evidence  of  oral  admissions  or  confessions  of 
a  defendant  are  admissible  against  him  on  the  trial; 
but  if  you  believe  from  the  circumstances  proven 
that  the  defendant  may  not  have  clearly  expressed 
his  own  meaning,  or  the  witness  misunderstood 
him,  or  that  he  is  incorrectly  remembered,  the  con- 
fession   should   be  viewed  with  great  caution."     "In 


382  State  v.  Heidenrkich.  [29  Or, 

this  case,  if  you  believe  from  the  testimony  and  the 
circumstances  that  the  defendants'  confessions  were 
correctly  and  understanding^  made  by  the  defend- 
ants, and  that  the  language  is  correctly  remembered 
and  accurately  given  in  evidence  by  the  witness, 
then  such  confessions  are  entitled  to  weight  the 
same  as  other  evidence.,,  "The  confession  of  the 
defendant  may  be  given  in  evidence  against  him  on 
trial  for  a  crime,  but  such  confession  is  not  suffi- 
cient alone  to  warrant  a  conviction,  without  some 
other  proof  that  the  crime  has  been  committed,  that 
is,  the  body  of  the  offense  must  be  proven  by  some 
other  evidence."  Exceptions  to  this  portion  of  the 
judge's  charge  having  been  taken  and  allowed,  it  is 
contended  by  counsel  for  the  defendants  that  there 
was  no  evidence  introduced  at  the  trial  tending  to 
show  that  either  of  them  had  ever  made  a  "con- 
fession," and  this  being  so,  the  court  erred  in  its 
use  of  the  term.  Reversed. 

For  appellants  there  was  a  brief  by  Messrs.  Fee, 
Carter,  Hailey  and  Austin,  with  an  oral  argumenl 
by  Mr.  James  A.  Fee. 

For  the  state  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  John  L.  Rand,  district  attorney,  and 
Charles  H.  Finn. 

In  the  examination  of  the  question  presented  by 
this  appeal  it  is  proper  to  give  the  meaning  of  the 
word  so  used.  Bouvier,  in  his  Law  Dictionary,  de- 
fines it  as  follows:  "A  confession,  in  criminal  law, 
is  the  voluntary  declaration  made  by  a  person  who 
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lias  committed  a  crime  or  misdemeanor,  to  another, 
of  the  agency  or  participation  which  he  had  in  the 
same."  Greenleaf,  in  his  work  on  Evidence,  §  170, 
in  distinguishing  between  "admissions"  and  " con- 
fessions," says:  "In  our  law,  the  term  admission  is 
usually  applied  to  civil  transactions,  and  to  those 
matters  of  fact,  in  criminal  cases,  which  do  not  in- 
volve criminal  intent;  the  term  '  confession '  being 
generally  restricted  to  acknowledgments  of  guilt." 
If  a  person  charged  with  or  suspected  of  the  com- 
mission of  a  crime  voluntarily  admits  to  another  his 
agency  or  participation  therein  with  a  criminal  in- 
tent, such  admission  is  denominated  a  "confession"; 
but  if  such  person  details  the  circumstances  of  and 
his  connection  with  the  commission  of  the  act  for 
the  purpose  of  explaining  his  conduct,  so  as  to .  re- 
but the  inference  of  a  criminal  intent,  such  state- 
ment is  not  a  confession  of  his  guilt:  People  v. 
Strong,  30  Cal.  151;  People  v.  Parton,  49  Cal.  632; 
People  v.  Velarde,  59  Cal.  457;  People  v.  LeRoy,  65 
Cal.  613  (4  Pac.  649).  We  have  examined  the  evi- 
dence contained  in  the  bill  of  exceptions  in  vain  to 
find  that  either  of  the  defendants  ever  made  an  ac- 
knowledgment of  a  criminal  intent  to  appropriate 
the  property  in  question  to  his  own  use  without  the 
consent  of  the  owner  thereof.  It  is  true,  each  de- 
fendant freely  communicated  to  other  persons  the 
circumstances  connected  with  their  possession  of  the 
cow  and  steer,  and,  as  witnesses  in  their  own  behalf, 
testified  that  the  property  was  purchased  by  them 
from  one  Edward  Truesdale,  who  represented  that 
he   was  the   owner   thereof,   and   that   they   believed 
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him  to  be  such  owner.  They  also  detailed  the  man- 
ner in  which  they  obtained  the  possession  of  the 
property,  but  these  statements  and  this  evidence 
were  made  and  given  in  explanation  of  an  honest 
purpose,  and  to  rebut  the  inference  of  a  criminal 
intent,  and  cannot  be  construed  as  a  confession  of 
guilt. 

It  only  remains  to  be  seen  whether  the  adoption , 
of  the  word  "confession,"  when  used  in  the  charge 
complained  of  as  a  synonym  for  "admission,"  was 
presumptively  prejudicial  to  the  defendants.  In  Peo- 
ple v.  Strong,  30  Cal.  151,  the  trial  court  gave  the 
following  instruction:  "You  may  give  to  the  defend- 
ant's admissions  and  confessions  such  weight  as  you 
may  deem  them  entitled  to,  judging  from  the  cir- 
cumstances under  which  they  were  given,  and  the 
motives  which  would  naturally  actuate  the  party 
giving  them,  and  that  you  may,  in  your  discretion, 
believe  a  part  and  disbelieve  a  part  of  such  admis- 
sions and  confessions."  An  exception  to  this  por- 
tion of  the  charge  having  been  allowed,  the  judg- 
ment, upon  appeal,  was  reversed  and  Currey,  C.  J.f 
in  rendering  the  opinion  of  the  court,  says:  "The 
word  'confessions'  is  not  the  mere  equivalent  of  the 
words  'statements'  or  'declarations.'  The  defendant 
made  statements  to  several  pf  the  witnesses,  as  they 
testified,  respecting  the  departure  of  Holmes  for  San 
Francisco,  and  of  their  appointment  to  meet  at  that 
place,  etc.,  but  it  is  nowhere  to  be  found  in  the  tes- 
timony of  the  witnesses  that  he  admitted  or  con- 
fessed to  any  participation  in  the  homicide.  In  giv- 
ing  the   instruction    under    consideration    the   court 
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assumed  that  the  defendant  had  made  confessions. 
Even  if  the  evidence  had  tended  to  prove  that  the 
defendant  had  in  any  degree  admitted  or  confessed 
participation  in  the  crime  with  which  he  stood 
charged,  it  was  for  the  jury  to  determine  whether 
such  evidence  amounted  to  proof  of  the  fact."  So, 
too,  in  Covington  v.  State,  79  Ga.  687  (7  S.  E.  153), 
the  trial  court,  instructing  the  jury,  used  the  word 
"confession"  as  a  synonym  for  "admission"  made 
by  the  defendant  concerning  his  relation  to  the 
commission  of  the  crime  with  which  he  was  charged, 
and,  having  been  convicted,  the  court  by  Bleckley, 
0.  J.,  in  reversing  the  judgment,  refers  to  the  de- 
fendant's statements  and  says:  "He  admitted  facts 
which  were  very  powerful  evidence  against  him  of 
complicity  in  the  burglary,  but  all  the  facts  he  ad- 
mitted could  have  existed  consistently  with  his  per- 
fect innocence  of  the  crime  of  burglary.  And  it 
seems  to  have  been  his  design  in  all  his  statements 
not  to  inculpate  himself,  but  exculpate  himself.  He 
made  the  admissions,  not  for  the  purpose  of  conced- 
ing that  he  was  guilty,  or  with  any  view  to  confess 
his  guilt,  but  in  the  line  of  a  denial  of  guilt;  not  an 
express,  but  an  implied,  denial."  To  the  same  effect 
also  is  the  opinion  of  the  court  in  Fletcher  v.  State, 
90  Ga.  468  (17  S.  E.  100).  The  court,  by  the  use 
of  the  word  "confession"  in  the  instruction  com- 
plained of,  may  have  meant  "statement"  or  "ad- 
mission" not  involving  a  criminal  intent,  but  by 
such  use  of  the  word  it  assumed  the  existence  of  a 
fact  not  in  evidence,  which  might  have  misled  the 
iury.     It  is  settled  by  this  court  that  it  is  reversible 
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error  for  the  court  in  charging  the  jury  to  assume 
that  a  fact  is  established  when  it  is  in  dispute,  or 
when  there  is  no  evidence  of  its  existence:  State  v. 
Morey,  25  Or.  241  (35  Pac.  655);  StaU  v.  jRotrier,  26 
Or.  309  (38  Pac.  124).  It  follows  that  the  judgment 
is  reversed,  and  a  new  trial  ordered. 

Reversed. 

Bedded  at  Pexdleto*.  July  18,  1806. 


*9    a^  WAGGY   r.  SCOTT. 

«8    ^    »,  [4T.  P»C.  774.] 

1.  Qevekal  DncvBKSE — Pleading. — A  general  demurrer  to  a  complaint 

containing  several  causes  of  action  is  not  well  taken  if  a  cause  of 
action  can  be  found  anywhere  in  the  pleading:  Ketchum  v.  Jstaie,  2 
Or.  103;  Toby  v.  Ferguson.  3  Or.  27;  Simpson  v.  Prather,  5  Or.  &6, 
approved  and  followed. 

2.  Joivder  or  Cause*  of  Actios — Code,  |  93. — A  cause  of  action  to  re- 

cover damages  for  breach  of  a  contract  is  a  cause  «x  contractu,  and 
may  be  properly  joined  with  a  cause  seeking  to  recover  for  goods 
sold  and  delivered :  Code,  \  93. 

3.  AME5DI2CG  PLEADIKGS  OH   APPEAL  FBOM    JUSTICE'S    CoUBT — LAWS,    189:>. 

p.  38.— Laws,  1893,  p.  38,  authorizing  the  substitution  of  formal 
pleadings  in  the  circuit  court  on  appeal  from  justice's  court,  when 
required  by  the  court  or  either  party,  does  not  change  the  estab- 
lished rule  of  practice  prohibiting  the  filing  of  amendments  or  new 
pleadings  changing  the  issues  on  which  the  case  was  tried  below; 
and  where  a  demurrer  to  a  complaint  or  bill  of  items  was  sustained 
by  the  justice,  but  overruled  on  appeal,  the  defendant  is  not  en- 
titled to  answer:  Mow  v.  Jcnkbu,  5  Or.  447;  CurrU  v.  Southern  Pa- 
cific Company,  21  Or.  556,  and  Forbis  v.  Inman,  23  Or.  68,  approved 
and  followed. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  an  action  commenced  by  Jerry  Waggy 
against  the  partnership  of  Scott  and  Company  in 
the  Justice's  Court  of  District  Number  One  of  Baker 
County,    to     recover     damages     resulting     from    the 
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breach  of  a  parol  agreement,  and  also  the  reasona- 
ble value  of  goods,  wares,  and  merchandise  sold  and 
delivered.  It  is  alleged  in  the  first  cause  of  action 
that  the  defendants,  for  a  valuable  consideration, 
promised  and  agreed  to  deliver  to  the  plaintiff 
twenty-five  thousand  feet  of  lumber,  of  the  reasona- 
ble value  of  seven  dollars  per  thousand  feet;  that  they 
delivered  four  thousand  four  hundred  and  seventeen, 
feet  only,  and  that  by  reason  of  the  premises  and 
of  the  defendants'  failure  to  deliver  the  remainder 
of  the  lumber  plaintiff  was  damaged  in  the  sum  of 
one  hundred  and  forty -eight  dollars  and  eight  cents. 
And  for  a  second  cause  of  action  the  plaintiff  alleges 
the  sale  and  delivery  to  the  defendants  of  certain 
goods,  wares,  and  merchandise  of  the  reasonable 
value  of  fourteen  dollars  and  sixty-seven  cents,  no 
part  of  which  had  been  paid,  for  which  sums  judg- 
ment was  demanded.  To  this  complaint  the  defend- 
ants demurred,  assigning  the  following  grounds 
therefor:  "First,  that  the  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action; 
and,  second,  that  two  causes  of  action  are  improp- 
erly joined  in  said  complaint,  to  wit,  the  action  for 
damages  is  joined  with  the  action  in  assumpsit  on 
an  implied  contract.''  The  demurrer  having  been 
sustained,  and  the  plaintiff  refusing  to  further  plead, 
judgment  was  rendered  against  him  for  the  costs 
and  disbursements  of  the  action,  from  which  he  ap- 
pealed to  the  circuit  court  of  said  county,  which 
overruled  the  demurrer.  The  defendants  thereupon 
moved  the  court  for  leave  to  file  an  answer,  which 
being   denied,  judgment  was  rendered  against  them 
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for  the  amount  demanded,  from  which   latter  judg- 
ment they  appeal.  Affirmed, 

For  appellants  there  was  a  brief  by  Messrs.  Olm- 
stead  and  Courtney,  with  an  oral  argument  by  Mr. 
Martin  L.  Olmstead. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  William  Smith. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  first  ground  of  the  demurrer  admitted 
the  truth  of  the  probative  facts  alleged,  and  if  the 
whole  or  any  part  of  the  complaint  can  be  re- 
solved into  a  cause  of  action,  the  general  demurrer 
is  unavailing  to  challenge  its  sufficiency:  Ketchum  v. 
State,  2  Or.  103;  Toby  v.  Ferguson,  3  Or.  27;  Simp 
son  v.  Prather,  5  Or.  86;  Jackson  v.  Jackson,  17  Or. 
110  (19  Pac.  847);  Bliss  on  Code  Pleading,  §  417. 
And  the  statement  in  the  second  count  being  clearly 
sufficient  to  constitute  a  cause  of  action,  the  court 
very   properly   overruled   the   general   demurrer. 

2.  It  is  contended  that  the  causes  of  action 
stated  in  the  complaint  are  improperly  joined,  and 
that  the  court  erred  in  overruling  the  special  de- 
murrer. Section  93,  Hill's  Code,  provides  that  "  The 
plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint  when  they  arise  out  of, —  1.  Con- 
tract, express  or  implied.  *  *  *  But  the  causes 
of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial, 
and     must    be     separately    stated. "     The    causes    of 
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action  having  been  separately  stated,  each  triable 
in  the  same  place,  and  affecting  alike  all  the  par- 
ties thereto,  the  only  question  for  consideration  on 
this  branch  of  the  subject  is  whether  the  first 
cause  of  action  arose  out  of  contract.  An  examin- 
ation of  that  part  of  the  pleading  will  disclose 
that  it  is  an  action  for  the  recovery  of  damages 
for  the  nonperformance  of  a  parol  contract,  and  at 
common  law  would  have  been  designated  an  action 
in  indebitatus  assumpsit  on  a  promise  to  pay  by 
chattels:  1  Chitty's  Pleading,  *99;  2  Chitty's  Plead- 
ing, *38.  Assumpsit  is  always  considered  an  action 
ex  contractu,  so  there  can  be  no  doubt  that  the 
plaintiff's  first  cause  of  action  arose  out  of  con- 
tract, and  was  properly  joined;  and  this  being  so, 
the   court   properly   overruled   the   special  demurrer. 

3.  The  remaining  question  is  whether  the  court 
erred  in  refusing  to  permit  the  defendants  to  file 
an  answer.  They  contend  that  section  7  of  an 
act  of  the  legislative  assembly  approved  February 
twentieth,  eighteen  hundred  and  ninety-three,  (Ses- 
sion Laws,  1893,  p.  38,)  authorizes  the  filing  of  an 
answer  on  appeal  in  the  circuit  court  under  the 
circumstances  hereinbefore  stated.  This  section  pro- 
vides that  "In  all  cases  of  appeal,  the  bill  of 
items  of  the  account  sued  on  or  filed  as  a  counter- 
claim or  set-off,  or  the  statement  of  the  plaintiff's 
cause  of  action,  or  of  the  defendant's  counterclaim 
or  set-off,  or  other  ground  of  defense,  filed  before 
the  justice,  may  be  amended  upon  appeal  in  the 
appellate   court    to    supply    any    defect,     deficiency, 
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or  omission  therein  by  filing  formal  pleadings 
therein,  when  by  such  amendment  substantial  jus- 
tice will  be  promoted;  and  in  all  cases,  when  re- 
quired by  the  court  or  by  either  party  to  the  ac- 
tion, formal  pleadings  shall  be  filed  on  either 
side  upon  the  trial  of  the  cause  on  appeal.  When 
either  party  requires  such  formal  pleadings,  he 
shall  cause  to  be  served  on  the  opposite  party  a 
notice  thereof  in  writing,  and  file  the  same  in  the 
court  where  the  cause  is  pending,  by  the  first 
day  of  the  term  of  such  court  at  which  such  cause 
is  to  be  tried;  but  no  new  item  or  cause  of  action 
not  embraced  or  intended  to  be  included  in  the 
original  account  or  statement  shall  be  added  by 
such  amendment." 

An  examination  of  the  act  in  question  shows 
that  it  was  the  intention  of  the  legislative  assembly 
to  simplify  proceedings  in  justice's  courts,  and  to 
permit  issues  to  be  joined  and  action  tried  with- 
out the  necessity  of  formal  pleadings,  but  we  can 
not  think  that  the  act  warrants  the  filing  of  an 
answer  raising  an  issue  of  fact  in  the  circuit  court 
on  appeal  not  made  in  the  justice's  court.  The 
act  does  permit  formal  pleadings  to  take  the  place 
of  the  bill  of  items  of  an  account  filed  by  the 
plaintiff,  and  the  counterclaim  or  set-off  filed  by 
the  defendant,  in  the  justice's  court;  but  such 
amendment  is  allowable  in  the  circuit  court  only 
when  no  formal  pleadings  have  been  filed  in  the 
justice's  court  from  which  the  appeal  is  taken.  In 
the  case  at  bar  the  defendants  relied  on  their 
demurrer,   and,   not    having    filed   any   counterclaim 
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or  set-off  or  other  ground  of  defense  in  the  justice's 
court,  cannot  invoke  the  aid  of  the  act  in  question. 
In  Moser  v.  Jenkins,  5  Or.  447,  it  was  held  that 
no  amendment  of  the  pleadings  substantially  chang- 
ing the  issues  tried  in  the  justice's  court  was 
allowable  in  the  circuit  court  on  appeal.  In 
Currie  v.  Southern  Pacific  Company,  21  Or.  566, 
(28  Pac.  884,)  it  was  held  that  the  circuit  court, 
on  appeal  from  the  justice's  court,  had  no  author- 
ity to  allow  an  answer  to  be  filed  after  a  de- 
murrer was  overruled,  as  this  would  change  the 
issue  made  in  the  justice's  court  from  one  of  law 
to  that  of  fact.  This  decision  was  approved  and 
followed  in  Forbis  v.  Inman,  23  Or.  68,  (31  Pac. 
204,)  and,  in  the  absence  of  a  statute  to  the  con- 
trary, has  become  a  rule  of  practice  in  this  state. 
It  is  a  familiar  principle  that  an  appellate  court  can 
try  only  the  issues  which  have  been  tried  in  the 
lower  court.  If  the  rule  were  otherwise  issues  of 
fact  would  rarely  be  tried  in  the  justice's  court, 
for  by  filling  a  demurrer  judgment  could  be  ren- 
dered, and  on  appeal  the  issues  could  be  settled 
and  tried  in  the  circuit  court,  thus  practically  dis- 
pensing with  a  trial  in  the  justice's  court.  These 
inferior  courts  are  established  for  the  trial  of 
actions  which  do  not  involve  great  amounts  or 
principles,  and  the  party  who  seeks  the  aid  of  such 
a  court  is  afforded  by  the  act  in  question  a 
ready  means  of  having  his  action  there  tried  on 
its  merits.  There  being  no  error  in  the  record,  it 
follows   that   the  judgment  is  affirmed. 

Affirmed, 
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Decided  July  27,  189& 
CROW  v.  CROW. 

[45  Pao.  76L] 

Divorce— Personal  Indignities— Code,  g  495.— Under  section  405,  Hill's 
Code,  making  "personal  indignities  rendering  life  burdensome'1 
ground  for  divorce,  proof  that  a  woman  shown  by  the  evidence  to 
have  been  virtuous,  and  to  have  been  a  good  and  dutiful  wife,  was 
charged  by  her  husband,  in  the  presence  of  others,  with  having 
committed  adultery,  is  sufficient  to  entitle  her  to  a  divorce  as  a 
matter  of  law,  without  special  proof  of  the  degree  or  kind  of  bur- 
densomeness  to  her  life  thereby  caused:  Smith  v.  Smith,  8  Or.  100; 
McMahan  v.  Mc  Mohan,  9  Or.  525;  Eggcrth  v.  Eggerth,  15  Or.  626;  and, 
Herbergcr  v.  Herbcrger,  16  Or.  327,  approved  and  followed. 

From  Linn:  George  H.  Burnett,  Judge. 

This  is  a  suit  for  divorce,  brought  by  the  wife 
on  the  ground  of  personal  indignities  rendering  her 
life  burdensome.  The  issues  being  joined,  the  pros- 
ecuting attorney,  upon  the  failure  of  the  defendant, 
appeared  for  the  state,  whereupon  the  plaintiff  in- 
troduced her  evidence,  from  which  the  court  found 
all  the  material  facts  in  her  favor,  except  that  she 
offered  no  testimony  tending  to  show  that  her  life 
had  been  or  was  rendered  burdensome  by  any  con- 
duct of  the  defendant,  and  dismissed  the  suit,  from 
which  decree  the  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  N.  M.  Newport. 

No  appearance  for  respondent. 

Per  Curiam.  The  only  question  presented  for 
consideration  is  whether  the  evidence  is  sufficient  to 
justify  a  more   favorable  finding  than  that  of  which 
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the  plaintiff  complains.  The  record  conclusively 
shows  that  the  defendant,  in  the  presence  and  hear- 
ing of  another,  falsely  charged  the  plaintiff  with  the 
commission  of  the  crime  of  adultery  with  a  person 
whom  he  named,  and,  upon  her  denial  of  the  accusa- 
tion, called  her  a  liar  and  other  opprobrious  names 
and  epithets,  telling  her  she  was  not  a  reputable 
person,  and  ought  to  live  in  a  house  of  ill  fame, 
where  she  could  be  among  her  equals.  Thereupon 
she  informed  the  defendant  that  she  could  not  live 
with  any  one  who  would  falsely  accuse  her  of  the 
commission  of  such  a  crime,  and  immediately  de-- 
serted  him.  The  plaintiff,  as  a  witness  in  her  own 
behalf,  testifies  that  these  accusations  were  false, 
and  made  for  the  purpose  of  vexing  and  annoying 
her,  and  that  they  did  annoy  her  very  much,  and 
on  cross-examination  says  they  made  her  miserable. 
The  evidence  does  not  show  the  degree  or  extent  of 
the  misery  suffered  by  the  plaintiff  as  a  result  of 
the  defendant's  malicious  and  false  charge,  but  this 
may  be  inferred  from  her  conduct  and  the  other 
facts  and  circumstances  of  the  case.  It  has  been 
repeatedly  held  in  this  state  that  if  either  party  to 
the  marriage  contract  falsely  charge  the  other  with 
the  commission  of  the  crime  of  adultery,  such  false 
accusation  is  a  sufficient  cause  for  a  divorce:  Smith  v. 
Smith,  8  Or.  100;  McMahan  v.  McMahan,  9  Or.  525; 
Eggerth  v.  Eggerth,  15  Or.  626  (16  Pac.  650);  Jffer- 
berger  v.  Herberger,  16  Or.  327  (14  Pac.  70).  The 
statute  authorizes  a  dissolution  of  the  marriage  con- 
tract at  the  suit  of  the  injured  party  on  the  ground. 
inter  alia,  of   cruel  and  inhuman   treatment   or   per- 
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sonal  indignities  rendering  life  burdensome:  Hill's 
Code,  §  495.  It  is  possible  that  the  false  charge  of 
the  commission  of  the  crime  of  adultery  against  a 
woman  may  not  be  such  a  personal  indignity  as  to 
render  her  life  burdensome,  but  in  conceding  that 
such  an  accusation  can  be  made  in  the  presence 
and  hearing  of  others  without  producing  this  result, 
it  must  be  predicated  on  the  assumption  either  that 
the  party  so  accused  does  not  possess  sufficient  in- 
telligence to  comprehend  the  nature  of  the  charge, 
or  that  her  conduct  indicates  a  want  of  moral  char- 
acter, if  not  a  lack  of  virtue. 

The  evidence  shows  that  the  plaintiff  was  virtu- 
ous, and  the  court  found  that  during  her  married 
life  she  had  always  behaved  toward  the  defendant 
as  a  good  and  dutiful  wife  should  in  ail  respects. 
This  finding  rebuts  any  inference  of  a  want  of  moral 
character  or  lack  of  virtue,  and  this  being  so,  the 
false  accusation,  as  a  conclusion  of  law,  must  neces- 
sarily have  cast  a  shadow  over  her  life  rendering  it 
burdensome.  To  charge  a  woman,  in  the  presence 
and  hearing  of  others,  with  the  commission  of  the 
crime  of  adultery,  is  to  render  her  subject  to  the 
gross  insults  of  lustful  men  who  may  hear  and  be- 
lieve the  rumor,  which,  whether  true  or  false,  tends 
to  rob  her  of  her  good  name,  alienate  her  friends 
and  acquaintances,  and  deprive  her  of  their  society 
and  companionship.  Every  woman  of  ordinary  in- 
telligence understands  the  force  and  effect  of  such 
accusations,  even  when  falsely  made  by  her  enemies, 
and  in  consequence  thereof  her  life  must  necessarily 
be    rendered    burdensome,   but    how    much    greater 
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must  be  th<e  degree  of  misery  suffered  by  her  when 
such  a  charge  is  falsely  made  by  one  who  has 
solemnly  promised  to  love,  cherish,  and  protect  her. 
It  must  be  presumed  that  the  plaintiff  was  sane, 
and  therefore  understood  the  nature  and  effect  of 
the  accusation  made  against  her,  and,  being  virtu- 
ous, it  follows,  as  a  conclusion  of  law,  that  her  life 
was  rendered  burdensome  in  consequence  of  the  de- 
fendant's conduct.  The  decree  is  reversed,  and  one 
will  be  entered  here  dissolving  the  marriage  con- 
tract existing,  between  the  parties.  Reversed. 

Decided  at  Pendleton,  July  18,  1896. 
FARMERS'   NATIONAL  BANK  v.  SNODQRASS. 

[46Pac.758.J 

Principal  and  Surety — Taking  Security  fob  Debt— Effect  on  Right 
of  Cosurety. —  Where  one  of  several  sureties,  after  all  have  signed, 
but  before  the  debt  has  been  paid,  obtained  a  mortgage  from  the 
principal  as  indemnity,  it  inures  to  the  benefit  of  his  cosureties:  Van 
Winkle  v.  Johnson,  11  Or.  469,  cited. 

From  Union:  Morton  D.  Clifford,  Judge. 

Suit  by  the  Farmers'  and  Traders1  National  Bank 
of  La  Grande  and  others  against  William  J.  Snod- 
grass  and  others  to  foreclose  a  mortgage  and  deter- 
mine the  conflicting  claims  to  the  proceeds  of  the 
mortgaged  property.  On  July  sixth,  eighteen  hun- 
dred and  ninety-one,  W.  J.  Snodgrass  executed  to 
William  and  Fred  Proebstel  a  mortgage  upon  cer- 
tain real  estate,  to  indemnify  them  against  liability 
on  certain  of  his  then  outstanding  notes,  upon  which 
they  were  sureties,  and  also  as  an  indemnity  against 
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liability  on  such  notes  as  they  might  thereafter  exe- 
cute as  his  sureties.  Among  the  notes  outstanding 
at  the  time  the  mortgage  was  given  was  one  for  five 
thousand  dollars  to  the  First  National  Bank  of  Port- 
land, on  which  the  appellant  Palmer  was  a  surety 
jointly  with  the  Proebstels,  and  which  he  was  com- 
pelled  to  and  did  pay  on  February  twelfth,  eighteen 
hundred  and  ninety-four.  On  the  third  of  January, 
eighteen  hundred  and  ninety-three,  and  while  the 
mortgage  was  still  in  force,  the  Proebstels  and  the 
respondent  John  Predmore  executed  as  sureties  for 
Snodgrass  a  note  to  the  Security  Savings  and  Trust 
Company  of  Portland,  for  seven  thousand  three  hun- 
dred dollars,  of  which  Predmore  was  compelled  to 
and  did  pay  the  sum  of  three  thousand,  two  hun- 
dred and  fifty  dollars  on  April  twelfth,  eighteen 
hundred  and  ninety-four,  the  remainder  of  the  note 
being  paid  by  the  other  parties.  The  mortgagees 
subsequently  assigned  the  mortgage  to  the  payees  of 
the  remaining  notes  on  which  they  were  sureties, 
who  brought  this  suit  to  foreclose  the  same,  making 
Palmer  and  Predmore  parties  thereto.  A  decree 
was  entered  foreclosing  the  mortgage,  and  directing 
that  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty be  applied, — first,  to  the  payment  of  the  costs 
and  expenses  of  the  suit;  second,  to  the  payment  of 
the  amount  found  due  the  plaintiffs;  and,  third,  to 
the  amount  found  due  Palmer  and  Predmore  pro 
rata.  From  this  decree  Palmer  appeals,  claiming 
that  he  is  entitled  to  priority  over  Predmore. 

Modified. 
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For  appellants  there  was  an  oral  argument  by 
Mr.  J.  D.  Slater,  with  a  brief  by  Messrs.  J.  H.  Slater 
and  Sons,  making  these  points: 

A  mortgage  given  to  a  surety  as  indemnity  against 
loss  or  damage  by  reason  of  the  surety's  having 
signed  as  surety  is  in  equity  held  to  be  also  a  se- 
curity for  the  original  debt:  Farr  v.  Nichols,  30  N.  E. 
834;  Pendery  v.  Allen,  33  N.  E.  717,  and  cases  cited; 
Jones  on  Mortgages,  §  385.  A  mortgage  given  to 
indemnify  a  surety  on  a  note  is  a  continuing  se- 
curity for  all  renewals  of  the  note  until  it  is  paid: 
Jones  on  Mortgages,  §  382.  Where  the  liability  of 
the  surety  is  in  existence  when  the  mortgage  is 
made  it  is  a  lien  from  the  date  of  the  mortgage, 
and  not  merely  from  the  date  the  debt  is  paid: 
Jones  on  Mortgages,  §  383.  But  where  the  liabil- 
ity of  the  surety  was  not  incurred  until  afterward, 
the  mortgage  is  only  a  lien  from  the  time  the  lia- 
bility of  the  surety  was  incurred,  unless  there  was 
in  the  first  instance  a  legal  liability  or  obligation  on 
the  part  of  the  surety  to  create  the  liability:  Coffin  v. 
Taylor,  16  Or.  379;  Jones  on  Mortgages,  §  383;  Nick- 
lin  v.  Betts  Spring  Company,  11  Or.  406.  An  in- 
dorser  or  surety  of  a  debt,  upon  being  compelled  to 
pay  it  is  entitled  to  the  benefit  of  any  security  given 
by  the  principal  debtor  to  the  holder  of  the  note  to 
secure  it:  Keel  v.  Levy,  19  Or.  454;  1  Jones  on  Mort- 
gages, §§  881,  882  (4th  ed.).  Any  advances  made 
by  a  mortgagee  on  the  faith  of  the  indemnity  mort- 
gage, if  made  with  knowledge  of  a  subsequent  lien 
upon  the  same  property,  will  be  postponed  to  the 
subsequent  lien:  1  Jones  on  Mortgages,  §  383;  Pend- 


398  National  Bank  v.  Snodgrass.        [29  Or. 

try  v.  Allen,   33   N.  E.  735;   Nicklin  v.  Betts   Spring 
Company,  11  Or.  406. 

For  respondent  there  was  an  oral  argument  by 
Mr.  J.  F.  Bnker. 

Opinion  by  Mr.   Chief   Justice   Bean. 

We  think  the  claim  of  the  appellant  Palmer  is 
well  taken.  The  rule  seems  well  settled  that  where 
one  of  several  sureties,  after  all  had  signed,  and  be- 
fore the  debt  has  been  paid,  obtains  from  the  prin- 
cipal a  mortgage  or  other  security  for  his  indem- 
nity, it  will  inure  to  the  benefit  of  his  cosurety: 
Brandt  on  Suretyship  and  Guaranty,  §  268;  Sheldon 
on  Subrogation,  §  143;  Steele  v.  Mealing,  24  Ala.  285; 
Brown  v.  Ray,  18  N.  H.  102.  Under  this  rule  the 
Proebstel  mortgage  inured  to  the  benefit  of  Palmer, 
and,  this  being  so,  it  necessarily  follows  that  his 
equities  are  prior  in  time  and  superior  in  right  to 
those  of  Predmore,  who  became  a  cosurety  of  the 
Proebstels  for  Snodgrass  long  after  the  mortgage  was 
executed.  As  to  Palmer,  the  mortgage  took  effect 
from  its  execution  and  delivery,  but  not  as  to  Pred- 
more until  the  note  upon  which  he  was  a  cosurety 
was  made,  some  eighteen  months  thereafter:  Van 
Winkle  v.  Johnson,  11  Or.  469  (5  Pac.  922);  and 
hence  the  latter's  rights  thereunder  are  subject  to 
those  of  Palmer.  The  decree  will  therefore  be  mod- 
ified accordingly.  Modified. 
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Decided  at  Pendleton,  July  18,  1890. 
BARR  v.   COMBS. 

[45  Pa©.  778.] 

1.  Protection  of  Sheriff— Levying  Execution. — Where  a  sheriff  has 

levied  on  goods  of  a  judgment  debtor,  under  an  execution  regular 
on  its  face,  and  issued  out  of  a  court  of  competent  jurisdiction,  he 
is  protected  by  the  writ;  and  evidence  to  charge  him  with  knowl- 
edge that  the  judgment  on  which  the  execution  was  based  had  in 
fact  been  paid  is  inadmissible  in  an  action  for  illegal  seizure. 

2.  Shebiff'b  Return  on  Execution. —  It  is  a  sheriff's  duty  in  his  return 

\o  certify  only  to  the  acts  performed  by  him  in  his  official  capacity 
in  the  levy  of  an  execution;  and  his  certificate  as  to  some  agree- 
ment between  the  parties,  of  which  he  may  have  had  knowledge,  is 
not  admissible  against  either  of  them. 

From  Harney:  Morton  D.  Clifford,  Judge. 

This  is  an  action  of  trespass  by  Emmett  Barr 
against  George  Combs  for  the  seizure,  detention, 
and  sale  of  certain  personal  property  belonging  to 
the  plaintiff  by  the  defendant  Combs,  sheriff  of 
Grant  County,  at  the  instigation  and  request  of  his 
codefendant  Rader.  The  answer  admits  the  seizure, 
sale,  and  detention,  but  avers  that  in  November, 
eighteen  hundred  and  ninety-two,  Rader  duly  re- 
covered a  judgment  against  the  plaintiff  for  the  sum 
of  one  hundred  and  fourteen  dollars  ajid  twenty- 
four  cents,  and  that  the  property  in  question  was 
seized  and  sold  by  Combs  as  sheriff  to  satisfy  an 
execution  issued  May  sixth,  eighteen  hundred  and 
ninety-three,  on  such  judgment.  The  reply  admits 
the  rendition  of  the  judgment  and  the  issuance  of 
the  execution  under  which  the  property  was  seized, 
but  alleges  that  in  the  previous  January  an  execu- 
tion   was    issued    on    the    judgment,    by   virtue    of 
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which  a  debt  of  seventy-five  dollars  owing  from 
Harrer  Brothers  to  the  plaintiff  was  levied  upon, 
and  that  Rader  then  and  there  agreed  to  and  did 
accept  the  same  as  a  payment  on  the  execution, 
and  that  the  remainder  due  thereon  had  been  fully 
paid  by  the  plaintiff  prior  to  the  execution  of  May 
sixth,  eighteen  hundred  and  ninety  three,  by  reason 
whereof  the  latter  execution  was  and  is  null  and 
void.  There  was  a  judgment  for  plaintiff,  from 
which  defendants  appeal.  Reversed. 

»  For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  L.  Kearney. 

No  appearance  for  respondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  It  will  be  seen  that  the  only  issue  of  fact  made 
by  the  pleadings  is  whether  the  defendant  Rader 
agreed  to  and  did  accept  as  payment  on  his  judg- 
ment the  amount  due  plaintiff  from  Harrer  Brothers. 
To  maintain  this  issue  on  his  part,  the  plaintiff 
gave  in  evidence,  over  defendants  objection  and  ex- 
ception, a  portion  of  the  return  of  the  sheriff  made 
on  the  execution  of  May  sixth,  eighteen  hundred 
and  ninety-three,  in  which,  among  other  things,  he 
certified  that  on  January  fourth,  eighteen  hundred 
and  ninety-three,  by  virtue  of  an  execution  of  that 
date,  he  served  a  garnishee  process  upon  Harrer 
Brothers,  to  which  they  answered  that  they  were 
indebted  to  Barr  in  the  sum  of  seventy-five  dollars, 
which    was    not    yet   due,    "but   which    at   the    time 
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the  plaintiff  and  judgment  creditor,  George  Rader, 
agreed  to  accept  as  a  payment  on  said  judgment. 
The  said  plaintiff,  after  said  garnishment  was  made, 
having  refused  to  accept  the  same,  I  deferred  further 
proceedings  awaiting  plaintiff's  action,  as  I  supposed 
he  intended  to  begin  proceedings  against  me."  The 
object  of  this  evidence  was  to  prove  the  satisfaction 
of  the  judgment  prior  to  the  issuance  of  the  execu- 
tion of  May  sixth,  eighteen  hundred  and  ninety- 
three,  and  defendant  Combs'  knowledge  thereof. 
But  it  was  manifestly  incompetent  as  against  Combs, 
because  the  execution  on  which  he  seized  the  prop- 
erty is  admitted  to  have  been  regular  on  its  face* 
and  to  have  been  issued  by  a  court  of  competent 
jurisdiction.  It  was  therefore  a  complete  protectioa 
to  him,  although  he  may  have  known  that  the  judg- 
ment on  which  it  was  based  had  in  fact  been  satis- 
fied. A  sheriff  cannot  be  wiser  than  his  process, 
and  if  the  officer  or  tribunal  by  which  it  is  issued 
has  jurisdiction  over  the  subject  matter,  and  the 
process  is  regular  on  its  face,  showing  no  departure 
from  the  law  or  defect  of  jurisdiction,  it  will  afford 
a  complete  protection  to  the  officer  executing  it 
against  any  prosecution  therefor,  and  he  is  not 
affected  as  to  this  rule  of  protection  by  anything 
he  may  have  heard  or  learned  outside  of  the  proc- 
ess: Crocker  on  Sheriffs,  §  283;  Erskine  v.  Hohnbach, 
81  U.  S.  (14  Wall.),  613;  Twiichell  v.  Shaw,  10 
Cush.  46  (62  Am.  Dec.  80);  Mason  v.  Vance,  1 
Sneed,  178  (60  Am.  Dec.  144);  0' Shaughnessy  v. 
Jiazter,  121  Mass.  515;  Watson  v.  Watson,  9  Conn. 
140  (23  Am.  Dec.  324);    Webber  v.   Gay,  24   Wend. 
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485;  People  v.  Warren,  5  Hill,  440.  When,  therefore., 
the  execution  was  placed  in  the  hands  of  Combs  for 
service,  it  was  his  duty  to  execute  it  as  commanded 
by  its  terms,  and  he  is  not  liable  for  trespass  in 
so  doing,  even  if  he  knew  the  judgment  had  been 
paid.  That  portion  of  his  return  offered  in  evidence- 
by  the  plaintiff  amounted  to  nothing  more  than  an 
admission  that  he  knew  the  judgment  had  been 
paid,  and  as  knowledge  of  that  fact  would  not  ren- 
der him  liable  in  this  action,  it  was  error  to  admit 
it  in  evidence  against  him. 

2.  Nor  was  this  evidence  admissible  as  against  his 
codefendant  Rader,  because  the  return  of  a  sheriff 
is  not  competent  evidence  as  between  the  parties 
except  as  to  facts  to  which  he  is  required  to  certify 
in  the  proper  execution  of  his  powers:  Crocker  on 
Sheriffs,  §  47;  Mitchell  v.  Hockett,  25  Cal.  538  (85 
Am.  Dec.  151);  Sheldon  v.  Comstock,  3  R.  I.  84;  Hes- 
song  v.  Pressley,  86  Ind.  555;  2  Phillips  on  Evidence 
(5th  ed.),  304,  note.  If  Rader  agreed  to  and  did 
accept  as  payment  on  the  judgment  the  assignment 
of  the  debt  due  the  plaintiff  from  Harrer  Brothers, 
and  that  would  render  him  liable  for  trespass  in 
issuing  and  causing  to  be  levied  the  execution  of 
May  sixth,  evidence  of  such  fact  would  be  compe- 
tent, but  the  sheriff's  return  was  not  admissible  for 
that  purpose.  It  was  his  duty  to  certify  only  to  the 
acts  performed  by  him  in  his  official  capacity  in  the 
execution  of  the  process,  and  not  as  to  some  agree- 
ment between  the  parties  of  which  he  may  have  had 
knowledge,   and    his    certificate   on   the   latter   point 
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was  no  more  entitled  to  be  received  in  evidence  as 
against  Rader  than  the  certificate  of  any  other  per- 
son with  like  knowledge  of  the  alleged  agreement. 
It  follows  that  the  judgment  must  be  reversed,  and 
a  new  trial  ordered.  Reversed. 


Argued  November  13;  decided  December  23,  1896. 
EGAN    v.    OAKLAND    INSURANCE    COMPANY. 

[42  Fac  990.] 

Limitation  of  Actions— Insurance  Policy.— The  time  limited  for  the 
commencement  of  an  action  upon  a  policy  of  insurance,  under  a 
provision  that  no  action  on  the  policy  shall  be  sustained  until  after 
full  compliance  by  the  insured  with  all  the  "foregoing"  require- 
ments, nor  unless  commenced  within  six  months  next  after  the 
fire,  begins  to  run.  at  the  date  of  the  fire,  notwithstanding  a  pro- 
vision that  loss  shall  not  be  payable  until  sixty  days  after  satis- 
factory proof  of  loss.  „ 

From  Multnomah:  E.  D.  Shattuck,  Judge. 

Action  by  B.  F.  Egan  against  the  Oakland  Home 
Insurance  Company  to  recover  the  amount  of  a  fire 
insurance  policy  issued  to  one  Opsal.  After  the  loss 
Opsal  assigned  his  claim  to  plaintiff,  who  was  de- 
feated in  the  trial  court  and  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Charles 
H.  Carey,  and  McDougal,  Spencer  and  Jones,  with  an 
oral  argument  by  Mr.  Carey. 

For  respondent  there  was  a  brief  by  Messrs.  Starr, 
Thomas  and  Chamberlain,  with  an  oral  argument  by 
Mr.  Warren  E.  Thomas. 
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Opinion  by  Mr.  Chief  Justice  Bean. 

The  alleged  liability  of  the  defendant  rests  upon 
a  fire  insurance  policy  issued  by  it  covering  the 
property  of  the  plaintiff's  assignor,  and  the  only 
question  presented  by  the  appeal  is  the  proper  con- 
struction of  the  following  provisions  thereof:  "The 
loss  shall  not  become  due  and  payable  until  sixty 
days  after  satisfactory  proof  of  the  loss  herein  re- 
quired has  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has  been 
required.  *  *  *  No  suit  or  action  on  this  policy 
for  the  recovery  of  any  claim  shall  be  sustained  in 
any  court  of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  six  months  next  after 
the  fire  shall  have  occurred."  The  fire  occurred  on 
August  seventeenth,  eighteen  hundred  and  ninety- 
three,  and  this  action  was  not  commenced  until 
March  fifteenth,  eighteen  hundred  and  ninety-four, 
only  two  days  short  of  seven  months  thereafter. 
There  is  no  claim  made  that  the  delay  was  caused 
by  the  action  or  nonaction  of  the  defendant  com- 
pany, or  that  it  occurred  by  reason  of  any  dispute 
or  proceedings  by  arbitration  concerning  the  amount 
of  the  loss,  or  that  a  reasonable  time  did  not  re- 
main after  the  loss  became  due  and  payable  in 
which  to  bring  the  action;  but  the  simple  question 
here  presented  is  whether  the  time,  as  limited  by 
the  policy,  commenced  to  run  at  the  date  of  the  fire, 
or  at  the  time  the  loss  was  ascertained  and  became 
due  and  payable.     It  is  admitted  that  the  clause  of 
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the  policy  limiting  the  time  in  which  an  action  may 
be  commenced  thereon  is  valid  and  binding,  but  the 
contention  for  plaintiff  is  that,  when  construed  in 
connection  with  the  other  provisions  in  the  policy, 
and  especially  the  one  providing  that  the  loss  shall 
not  become  due  and  payable  until  sixty  days  after 
proof  thereof  has  been  furnished  to  the  company,  it 
shows  an  intention  to  give  him  six  months  after  the 
right  to  sue  accrued  in  which  to  bring  the  action. 
At  the  outset  it  is  important  to  observe  that,  un- 
der the  wording  of  the  clause  in  question,  the  six 
months  begin  to  run  from  "the  time  the  fire  shall 
have  occurred,"  and  not  from  the  time  "the  loss  or 
damage  shall  have  occurred,"  or  "after  the  loss,"  or 
"after  the  loss  or  damage,"  as  in  most  of  the  cases 
cited  and  relied  upon  by  plaintiff.  The  latter  phrases 
have  been  construed  by  some  of  the  courts  to  mean 
that  the  limitation  shall  be  computed  from  the  time 
the  amount  of  the  loss  is  ascertained  and  payable, 
and  the  assured's  right  to  bring  an  action  accrues, 
and  not  from  the  time  of  the  happening  of  the  loss: 
Steen  v.  Niagara  Fire  Insurance  Company,  89  N.  Y. 
315  (42  Am.  Rep.  297);  Hay  v.  Star  Fire  Insurance 
Company,  77  N.  Y.  235-242  (33  Am.  Rep.  607);  Sim 
Insurance  Company  v.  Jones,  54  Ark.  376  (15  S.  W. 
1034);  Barber  v.  Fire  and  Marine  Insurance  Company, 
16  W.  Va.  658  (37  Am.  Rep.  800);  Murdoch  v.  Frank- 
lin Insurance  Company,  33  W.  Va.  407  (7  L.  R.  A. 
572,  10  S.  E.  777);  Chandler  v.  St  Paul  Fire  Insur- 
ance Company,  21  Minn.  85  (18  Am.  Rep.  385);  Spare 
v.  Home  Mutual  Insurance  Company,  17  Fed.  568; 
Vette  v.  Clinton  Fire  Insurance  Company,  30  Fed.  668; 
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German  Insurance  Company  v.  Fairbank,  32  Neb.  750 
(29  Am.  St.  Rep.  459,  49  N.  W.  711);  Ellis  v.  Council 
Bluffs  Insurance  Company,  64  Iowa,  507  (20  N.  W. 
782);  Miller  v.  Hartford  Fire  Insurance  Company,  70 
Iowa,  707  (29  N.  W.  411).  But  other  courts  of 
equal  weight  and  respectability  have  construed  such 
phrases  to  mean  that  the  assured's  right  of  action 
must  be  computed  from  the  date  of  the  happening 
of  the  loss,  and  not  from  the  time  the  insurer  is 
required  to  pay:  Travelers'  Insurance  Company  v.  Cali- 
fornia Insurance  Company,  1  N.  D.  151  (8  L.  R.  A. 
7G9,  45  N.  W.  703);  Fullam  v.  New  York  Union  In- 
surance Company,  7  Gray,  61  (66  Am.  Dec.  462); 
Johnson  v.  Humboldt  Insurance  Company,  91 ,  111.  92 
(33  Am.  Rep.  47);  Chambers  v.  Atlas  Insurance  Com- 
pany, 51  Conn.  17  (50  Am.  Rep.  1);  Glass  v.  Walker, 
66  Mo.  32;  Bradley  v.  Phoenix  Insurance  Company,  28 
Mo.  App.  7;  Virginia  Fire  Insurance  Company  v. 
Wells,  83  Va.  736  (3  S.  E.  349);  Blanks  v.  Insurance 
Company,  36  La.  Ann.  599;  Lentz  v.  Insurance  Com- 
pany, 96  Mich.  445  (55  N.  W.  993);  Garido  v.  Ameri- 
can Central  Insurance  Company,  8  Pac.  512. 

Other  cases  bearing  more  or  less  directly  on  the 
question  could  be  cited  on  either  side  of  the  propo- 
sition, but  reference  is  made  to  a  sufficient  number 
to  show  that  it  can  hardly  be  said  that  the  weight 
of  authority  is  with  either  contention.  The  courts 
which  hold  that  the  limitation  commences  to  run 
at  the  time  the  loss  is  ascertained  and  payable,  and 
not  from  the  date  of  the  happening  of  the  loss,  do 
not  agree  as  to  the  reasons  for  so  deciding,  but  they 
seem    generally   to    base    their    decisions    upon   the 
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ground  that  the  limitation  clause,  when  taken  in 
connection  with  the  stipulation  in  the  policy  giving 
the  insurer  a  certain  time  after  proofs  of  loss  in 
which  to  pay,  is  inconsistent,  ambiguous,  and  un- 
certain, and  therefore  should  be  construed  more 
strongly  in  favor  of  the  insured.  But  in  the  case 
before  us  there  is,  in  our  opinion,  no  room  for  con- 
struction. The  stipulation  is  plain  and  unambig- 
uous, and  susceptible  of  but  one  meaning,  and, 
unless  we  are  to  disregard  entirely  the  plain  and 
obvious  meaning  of  the  language  used,  we  must 
hold  that  the  phrase,  "next  after  the  fire  shall  have 
occurred,"  means  from  the  date  of  the  fire,  and  not 
sixty  days  or  some  other  time  thereafter.  It  is  un- 
doubtedly true  that  an  insurance  policy,  like  other 
contracts,  should  be  so  construed  as  to  effectuate  the 
intention  of  the  parties,  and  if  any  of  its  terms  or 
conditions  are  ambiguous,  they  should  be  construed 
most  strongly  against  the  insurer;  but  the  courts 
have  no  right  by  construction  to  disregard  the  plain 
provision  of  a  contract  as  made  by  the  parties,  or  to 
hold  that  it  means  one  thing  when  it  says  another. 
Some  of  the  courts  which  construe  the  phrase  "after 
the  loss"  to  mean  after  the  loss  is  ascertained  and 
the  right  to  sue  exists,  proceed  on  the  assumption 
that  there  is  no  material  difference  between  such  a 
phrase  and  "after  the  fire,"  and  have  construed  it 
in  the  same  way:  Steel  v.  Phoenix  Insurance  Company, 
51  Fed.  715  (2  C.  C.  A.  463);  Friezen  v.  Allemania 
Fire  Insurance  Company,  30  Fed.  352;  Case  v.  Sun 
Insurance  Company,  83  Cal.  473  (8  L.  R.  A.  48,  23 
Pac.  534);  Hov/j  Sling  y.  Royal  Insurance   Company t 
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8  Utah,  135  (30  Pac.  307).  And  the  following  cases, 
although  construing  life  insurance  policies,  may  be 
said  to  hold  to  the  same  effect:  McConnell  v.  Iowa 
Mutual  Aid  Association,  79  Iowa,  757  (43  N.  W.  188); 
Matt  v.  Iowa  Mutual  Aid  Association,  81  Iowa,  135  (25 
Am.  St.  Rep.  483,  46  N.  W.  857);  Allibone  v.  Fidelity 
and  Casualty  Company  (Texas),  32  S.  W.  569 

But  we  cannot  assent  to  the  doctrine  of  these 
cases.  It  seems  to  us  that  if  "after  the  loss"  means 
sixty  or  any  other  number  of  days  after  the  happen- 
ing of  the  loss,  there  is  a  material  difference  in  the 
two  phrases.  As  so  construed,  the  one  fixes  as  the 
period  at  which  the  limitation  shall  commence  the 
time  the  loss  is  ascertained  and  payable,  and  the 
other  in  distinct  and  unequivocal  language  the  time 
of  the  fire,  which  is  certainly  a  different  event.  In 
one  of  the  leading  cases  holding  the  doctrine  con- 
tended for  by  the  plaintiff,  (Steen  v.  Niagara  Fire 
Insurance  Company,  89  N.  Y.  315,  42  Am.  Rep.  297,) 
Danforth,  J.,  says:  "No  doubt  the  appellant  could 
have  stipulated  that  the  time  of  the  fire  should  be 
looked  to  as  the  event,  from  the  happening  of  which 
the  limitation  should  run,  but  it  would  require  dis- 
tinct language  to  show  that  such  was  the  intention 
of  the  parties.  It  is  not  used  here.  It  is  found  in 
Schroeder  v.  Keystone  Insurance  Company,  (2  Phila. 
286,)  one  of  the  cases  cited  by  the  appellant."  And 
in  the  subsequent  case  of  King  v.  Watertown  Fire 
Insurance  Company,  47  Hun,  1,  the  Supreme  Court 
of  New  York  held  that  under  a  clause  in  an  insur- 
ance policy  providing  that  no  action  or  suit  shall 
be    maintained    unless    "commenced    within    twelve 
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months  next  after  the  fire  shall  have  occurred, "  the 
limitation  commenced  to  run  from  the  date  on 
which  the  fire  occurred,  and  not  from  the  expira- 
tion of  the  sixty  days  given  the  company  in  which 
to  make  payment  after  the  proofs  of  loss,  and  dis- 
tinguished the  case  before  it  from  the  Steen  case. 
And  Mr.  Richards  in  his  work  on  Insurance,  (page 
193,)  in  considering  the  effect  of  a  clause  in  the 
New  York  Standard  Policy  requiring  suit  or  action 
to  be  commenced  "within  twelve  months  next  after 
the  fire/7  says:  "The  limit  of  one  year  for  bringing 
6\iit  is  valid,  and  must  be  observed,  and  under  the 
wording  of  this  clause  the  twelve  months  begin  to 
run  from  the  time  of  the  fire  and  not  from  the  time 
of  service  of  proofs  of  loss,  which,  under  the  former 
wording  of  the  policy,  was  held  to  be  the  effect  of 
it."  This  construction  is,  in  our  opinion,  in  accord- 
ance with  common  sense,  the  plain  meaning  of  the 
language  used,  and  is  abundantly  supported  by  au- 
thority: Hart  v.  Citizens'  Insurance  Company,  86  Wis. 
77  (21  L.  R.  A.  743,  56  N.  W.  332,  39  Am.  St.  Rep. 
877);  State  Insurance  Company  v.  Meesman,  2  Wash. 
459  (26  Am.  St.  Rep.  870,  27  Pac.  77);  Allemania 
Insurance  Company  v.  Little,  20  111.  App.  431;  Hock- 
ing  v.  Insurance  Company,  130  Pa.  St.  170  (18  Atl. 
614);  Schroeder  v.  Keystone  Insurance  Company,  2 
Phila.  286;  King  v.  Watertown  Fire  Insurance  Com- 
pany, 47  Hun,  1;  McElroy  v.  Continental  Insurance 
Company,  48  Kan.  200  (29  Pac.  478);  Insurance  Com- 
pany v.  Stoffels,  48  Kan.  205  (29  Pac.  479);  McFar- 
land  v.  Railway  Officials7  and  Employes9  Accident  As- 
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sodation   (Wyo.),  27  L.  R.  A.  48,  38   Pac.  347;    Steel 
v.  Phoenix  Insurance  Company,  47  Fed.  863. 

The  case  principally  relied  upon  by  plaintiff  as 
supporting  his  position  is  Steel  v.  Phoenix  Insurance 
Company,  51  Fed.  715,  (2  C.  C.  A.  463,)  decided  by 
the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit, 
McKenna  and  Gilbert,  circuit  justices,  and  Rawley, 
district  judge,  sitting.  The  action  was  originally 
commenced  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon  on  a  policy  of  in- 
surance limiting  the  time  for  bringing  the  action  to 
twelve  months  "next  after  the  date  of  the  fire  from 
which  such  loss  shall  occur,"  (47  Fed.  863,)  and  on 
appeal  the  decree  of  Judge  Deady  was  reversed, 
McKenna,  circuit  justice,  dissenting,  the  court  hold- 
ing that  there  was  no  material  difference  between 
" twelve  months  next  after  the  fire"  and  "twelve 
months  after  the  loss,"  and  that  the  limitation  did 
not  commence  to  run  until  after  the  loss  was  ascer- 
tained and  became  payable.  On  appeal  to  the  Su- 
preme Court  of  the  United  States  this  decision  was 
affirmed  by  an  equally  divided  court, .  no  opinions 
being  delivered:  154  U.  S.  518  (14  Sup.  Ct.  1153). 
It  can  hardly  be  said,  therefore,  that  the  question  is 
a  settled  one  in  the  federal  courts.  But  we  are  dis- 
posed to  give  to  the  circuit  court  of  appeals  all  due 
respect,  and  would  i>e  inclined  to  yield  to  its  judg- 
ment if  in  our  opinion  the  question  was  less  free 
from  doubt.  The  argument  in  support  of  the  view 
adopted  by  the  majority  k,  briefly,  that  because,  by 
the  terms  of  the  policy,  the  company  could  not  be 
sued   until    certain    conditions    were   complied    with, 
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which  would  necessarily  consume  a  part  of  the  time 
limited,  and  furthermore,  the  loss  not  being  paya- 
ble until  sixty  days  after  the  proofs  thereof,  it 
might  happen,  if  the  limitation  clause  should  be 
construed  according  to  its  language,  that  the  action 
would  be  barred  before  the  right  to  sue  actually  ac- 
crued under  other  clauses  in  the  policy,  and  there- 
fore the  parties  cannot  have  meant  what  they  ex- 
pressly said.  We  cannot  yield  our  assent  to  this 
line  of  reasoning.  As  said  by  the  Supreme  Court  of 
Wisconsin  in  the  case  of  Hart  v.  Citizens7  Insurance 
Company  86  Wis.  77  (39  Am.  St.  Rep.  877,  21 
L.  R.  A.  743,  56  N.  W.  332):  "It  does  violence  to 
plain  words.  It  smacks  too  strongly  of  making  a 
contract  which  the  parties  did  not  make.  It  con- 
strues where  there  is  no  room  for  construction. 
Plain,  unambiguous  words,  which  can  have  but  one 
meaning,  are  not  subject  to  construction.  'Twelve 
months  next  after  the  fire*  has  one  certain  meaning, 
and  but  one.  It  can  have  no  other.  It  may  well 
be  that  the  insurer  may  by  his  acts  waive  the  limi- 
tation, or  estop  himself  from  insisting  on  it,  but  the 
invocation  of  this  principle  does  no  violence  to  the 
contract  of  the  parties."  If,  acting  in  good  faith 
and  with  reasonable  diligence,  the  conditions  prece- 
dent to  a  right  of  action  cannot  be  completed  by 
the  insured  so  as  to  leave  a  reasonable  time  there- 
after in  which  to  sue,  and  this  fact  is  made  to 
appear  by  the  pleadings  and  proof,  the  courts  should 
declare  the  limitation  inoperative  or  void,  and  not 
disregard  the  plain  wording  of  the  contract,  or  in- 
corporate    into    it    a    provision    which    the    parties 
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themselves  did  not  see  fit  to  insert.  In  our  opin- 
ion, therefore,  the  court  below  committed  no  error 
in  holding  that  the  limitation  commenced  to  run 
from  the  time  the  fire  occurred,  and  not  when  the 
loss  became  due  and  payable,  and  the  judgment  is 
affirmed.  Affirmed. 


Argned  March  11;  decided  July  27,  I860. 
WEST    PORTLAND    PARK  v.  KELLY. 

[46  Pmc.  901.] 

1.  Assessment  and  Taxation— "Block  Books." — The  assessment  roll  is 

the  record  provided  by  law  in  which  an  assessor  shall  enter  the 
valuations  of  property,  and  other  books,  such  as  "block  books," 
so-called,  that  he  may  have  for  his  own  convenience  and  informa- 
tion, are  not  official,  and  entries  therein  are  but  private  memo- 
randa: Oregon  and  Washington  Mortgage  Saving*  Bank  v.  Jordan,  16 
Or.  113,  cited  and  approved. 

2.  Errors    of    Assessor— Unequal   Valuation. —  While  a  corrupt   or 

fraudulent  assessment  will  not  be  sustained,  mere  errors  of  the  as- 
sessor, though  they  may  result  in  an  unequal  valuation  of  property, 
will  not  vitiate  the  tax  levied  thereon. 

3.  Injunction  to  Enjoin  Collection  of  Taxes— Board  of  Equaliza- 

tion.—  The  filing  of  an  assessment  roll  is  constructive  notice  to  the 
owners  of  taxable  property  of  the  valuation  placed  upon  their  prop- 
erty by  the  assessor,  and  upon  the  failure  of  the  taxpayer  to  take 
advantage  of  the  legal  remedy  by  an  appeal  to  the  county  board  of 
equalization,  he  cannot  afterwards  maintain  a  bill  to  enjoin  collec- 
tion of  a  tax  on  the  ground  of  overvaluation. 

4.  Tender  into  Court — Ownership. —  Money  or  property  paid  into  <.^art 

on  a  tender  is  an  admission  that  it  belongs  to  the  opposite  party, 
and  it  may  be  drawn  by  such  party  at  any  time:  Oregon  Railway 
and  Navigation  Company  v.  Oregon  Real  Estate  Company,  10  Or.  414, 
approved  and  followed. 

From  Multnomah :  Loyal  B.  Stearns,  Judge. 

This  is  a   suit   by  the  West  Portland  Park  Asso- 
ciation to  restrain  the  sheriff  of   Multnomah  County 
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from  selling  the  lands  of  the  plaintiff  situated  in 
said  county  for  the  taxes  assessed  thereon  for  the 
year  eighteen  hundred  and  ninety-two.  The  facts 
are  that  the  plaintiff,  a  corporation,  was  the  owner 
and  in  the  possession  of  certain  lots  in  West  Port- 
land Park,  which  were  subject  to  assessment  and 
taxation  for  state  and  county  purposes;  that  during 
said  year  the  assessor,  having  in  his  office  what  he 
designated  as  "  block  books,"  in  which  a  descrip- 
tion of  the  real  property  and  the  names  of  the  own- 
ers thereof  were  noted,  entered  a  memorandum 
therein  by  which  he  placed  a  value  of  ten  dollars 
upon  each  lot  in  said  tract;  that  the  plaintiff's 
agent  whose  duty  it  was  to  pay  its  taxes,  having 
visited  the  assessor's  office,  and  furnished  that  officer 
a  list  of  its  property,  ascertained  the  value  placed 
upon  the  said  lots  and  entered  in  the  block  book, 
and,  believing  therefrom,  that  the  value  so  noted 
would  be  the  assessment  thereof,  failed  to  examine 
the  assessment  roll  in  reference  thereto  at  the  meet- 
ing of  the  county  board  of  equalization;  that  the 
clerks  in  the  assessor's  office,  in  copying  the  memo- 
randa from  the  block  books  into  the  assessment  roll, 
by  mistake  entered  a  value  of  twenty  dollars  on 
each  lot  in  the  description  of  plaintiff's  property, 
but  made  no  change  in  the  value  of  other  lots  in 
said  tract;  that  the  state  board  of  equalization  in- 
creased the  value  of  all  lots  in  said  county  thirty 
per  cent,  whereby  the  final  assessment  of  plaintiff's 
lots  became  twenty-six  dollars  each,  while  the  other 
lots  were  assessed  at  thirteen  dollars  only;  that 
plaintiff  had  no  knowledge  of   the  entry  in  the   as- 
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^r-^L^Li  r:H    :-f  a  different  value  on  its   lots    until 

'-is  •ujl^  ii-rrr:^  become  due,  whereupon  it  refused 

""•  y~Z  —"^  ii— *•  ani  they  became  delinquent,  and. 

*    xuTTi^L-    ":e.^z    issued    for    their    collection,    the 

-•tr^f    ±I--r^-r4    the    property  for  sale,   to    enjoin 

ti^lz.   11^    s-^_7  was   instituted.     The    plaintiff   ten- 

~-r-L   ft-*-    lur.ir*d   and   twenty   dollars,  one  half 

~er   jzz..^li    £T=L-L-led,  which  it  claims  is  the  pro- 

:«  j-ri-a  :e  il-r  ^lx  legally  chargeable  against  its  prop- 

-  —    i-i-l   xi_-\ris  in  its  complaint  that  the  assessor 

'^ii~L  r*   j.-£   xi   the   uniform   rate   of  ten   dollars 

.*ciu    n:    =•:     -rn-.ered    the    same    in    the    original 

.--— r^n^c:     r:ll.     tlat    in    transcribing    its    assess- 

:.-;:-  r-  n  -lit   :ri^:al    roll  to  a  duplicate    thereof, 

j<?  ±~I  t"_1  il-r  county  clerk,  the  assessor  fraudu- 

»  :  _-    !:■;    :j  r^a^c-n  of   prejudice  against  plaintiff, 

i.:  L    ji    >:'v::"js    iisrtgard   of  his   duty,  caused  the 

::>:>>>-:.  -n:    .c   :--s    rrrperty   to   be   set  down    in   the 

i _i:i    r;l   a:   :le   uniform   rate   of    twenty    dol- 

»».->  -;•,--  1^.  mauling  thereby  to  impose  upon 
x.  _  f  iz.  -- f«; -il  and  unjust  assessment  of  its 
\-  •:— -  i.^1  Fr>i.TS  *or  ^e  re^e*  hereinbefore 
<>,:=c..  7.i  :>s«ts  having  been  joined,  a  trial  was 
iil.  res-*"---  i-  a  decree  dissolving  the  ternpor- 
o.-v  iv.:.:~:::;u  wiivh  had  been  granted,  and  dis- 
:v.ix>:u£  :J:e  suit*  tT\>m  which  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Mitchell, 
l\:nwr  and  J/..Y.WJ,  with  an  oral  argument  by  Mr. 
.IW'-f  H.  Tanner. 
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For  respondent  there  was  a  brief  by  Messrs.  Wil- 
son T.  Hume,  district  attorney,  and  John  H.  Hall, 
with  an  oral  argument  by  Mr.  Hall. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  plaintiff's  counsel  contend  that  the  injus- 
tice of  the  assessment  complained  of  is  so  apparent 
that  a  court  of  equity  should  restrain  the  collection 
of  that  portion  of  the  tax  in  excess  of  the  amount 
legally  due,  and,  having  tendered  the  latter  amount, 
the  court  erred  in  denying  the  relief  demanded; 
while  counsel  for  defendant  insist  that  the  plaintiff 
had  a  legal  remedy  for  the  correction  of  the  irregu- 
larity by  applying  to  the  county  board  of  equaliza- 
tion, but  having  failed  to  make  such  application,  a 
court  of  equity  is  powerless  to  enjoin  the  collection 
of  any  portion  of  the  tax.  The  organic  law  of  the 
state  provides  that  all  taxation  shall  be  equal  and 
uniform,  (Constitution  of  Oregon,  Art.  I,  §  32,)  and 
to  attain  this  end  authorizes  the  legislative  assembly 
to  provide  by  law  for  securing  a  just  valuation  of 
all  property  not  exempt  from  taxation:  Constitution 
of  Oregon,  Art.  IX,  §  1.  Section  2752,  Hill's  Code, 
as  amended  by  an  act  of  the  legislative  assembly, 
approved  February  twentieth,  eighteen  hundred  and 
ninety-three,  (Session  Laws,  1893,  p.  6,)  to  compel 
uniformity  in  taxation,  requires  the  assessor  to  as- 
sess the  lands  and  lots  owned  by  each  person  in  his 
county  at  their  true  cash  value,  which  shall  be  held 
and  taken  to  mean  the  amount  such  property  would 
sell  for  at  a  voluntary  sale  thereof  in  the  ordinary 
course   of    business.     The    evidence    shows   that   the 
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plaintiff  could  probably  have  obtained,  upon  a  vol- 
untary sale  of  its  lots  in  the  ordinary  course  of 
business,  a  sum  equal  to  the  value  placed  upon 
them  by  the  assessor,  but  when  the  assessment  com- 
plained of  is  compared  with  that  of  other  lots  of 
equal  value  in  West  Portland  Park,  it  must  be  con- 
ceded that  an  injustice  has  been  done  the  plaintiff 
by  compelling  it  to  bear  an  unequal  burden.  In  al- 
leging that  the  ass&jsor  valued  its  lots  at  the  uni- 
form rate  of  ten  dollars  each,  and  so  entered  the 
same  in  the  original  assessment  roll,  the  plaintiff 
assumes  that  the  block  books  constitute  such  rate; 
but  these  statements  are  not  true,  for  the  clerks  in 
the  assessor's  office  entered  the  value  complained  of 
in  the  original  assessment  roll  which  was  filed  in 
the  clerk's  office,  a  duplicate  of  which  the  assessor 
is  required  to  make  and  retain  in  his  office. 

2.  The  plaintiff  also  alleges  fraud  on  the  part  of 
the  assessor  as  a  ground  of  equitable  interference  to 
restrain  the  collection  of  the  tax,  and,  had  the  proof 
supported  the  allegations  of  its  complaint,  the  tax 
would  have  been  void,  in  which  case  the  power  of 
the  court  to  grant  the  relief  demanded  could  hardly 
be  questioned:  Milwaukee  Iron  Company  v.  Hubbard, 
29  Wis.  51;  MerriU  v.  Humphrey,  24  Mich.  170;  Mc- 
Conkey  v.  Smith,  73  111.  313;  Chicago,  etc.,  Railroad 
Company  v.  Cole,  75  111.  591;  see  also  the  compilation 
of  authorities  in  the  very  exhaustive  notes  to  Hol- 
land v.  Mayor  of  Baltimore,  69  Am.  Dec.  195.  Mere 
errors  of  the  assessor,  resulting  in  inequalities  in 
the  valuation   of  taxable  property,  will   not  vitiate  a 
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tax:  ( Trustees  Cincinnati  Southern  Railway  Company 
v.  Guenther,  19  Fed.  395;  Smith  v.  Kelly,  24  Or. 
464,  33  Pac.  642);  but  should  he,  from  corrupt  mo- 
tives, overvalue  taxable  property,  any  tax  based 
thereon  would  be  void,  and  its  collection  would  be 
enjoined  on  account  of  the  fraud:  Marsh  v.  Super- 
visors,  42  Wis.  502;  Darling  v.  Gunn,  50  111.  424. 
Or,  if  he  adopt  a  system  of  valuation  designed  to 
operate  unequally  upon  different  classes  of  property, 
equity  will  interfere  to  restrain  the  operation  of 
such  an  unconstitutional  exercise  of  power:  Cum- 
mings  v.  National  Bank,  101  U.  S.  153;  Chicago,  etc.p 
Railway  Company  v.  Board  of  Commissioners,  39  Pac. 
1039;  Andrews  v.  King  County,  1  Wash.  46  (22  Am. 
St.  Rep.  136,  23  Pac.  409).  The  assessor  must  be 
responsible  for  the  acts  of  his  clerks,  who  entered 
in  the  assessment  roll  a  valuation  of  twenty  dollars 
per  lot  after  the  description  of  plaintiff's  property, 
and  such  assessment  must  be  considered  the  judg- 
ment of  that  officer.  It  is  evident  a  mistake  oc- 
curred in  making  out  plaintiff's  assessment,  but 
there  is  certainly  no  evidence  of  fraud,  and  this  be- 
ing the  ground  upon  which  plaintiff's  right  to  equi- 
table relief  depended,  the  failure  in  the  proof  must 
necessarily  be  conclusive  of  the  right. 

3.  The  next  question  for  consideration  is  whether 
the  plaintiff,  by  failing  to  apply  to  the  county  board 
of  equalization  for  a  correction  of  its  assessment  is 
precluded  from  enjoining  the  collection  of  any  por- 
tion of  the  tax.  As  an  excuse  for  its  failure  in  this 
respect,  the   plaintiff's  agent,  as   a   witness,   testifies 
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that  he  relied  upon  his  inspection  of  the  entries  of 
value  made  in  the  block  books,  and  the  representa- 
tions of  the  assessor  that  ten  dollars  per  lot  would 
be  the  valuation  of  its  property.  Section  2762, 
Hill's  Code,  requires  the  assessor  to  prepare  and  re- 
tain in  his  possession  a  duplicate  of  the  assessment 
roll,  and  make  the  necessary  corrections  thereon,  so 
that  it  shall  correspond  with  the  assessment  roll  on 
file  in  the  office  of  the  county  clerk,  and  also  to 
make  a  plat  of  the  government  survey  and  town 
plats  within  his  county,  and  note  thereon  the  owner 
of  each  tract  of  land  and  of  each  town  lot,  and  de- 
liver such  duplicate  roll  and  plat,  and  other  docu- 
ments relating  thereto,  to  his  successor  in  office;  but 
he  is  not  required  to  note  upon  the  plats  or  other 
documents  the  value  of  any  taxable  property.  No 
assessment  is  therefore  complete  until  the  assessor 
enters  in  the  assessment  roll  the  value  of  real  and 
personal  property,  Oregon  and  (Washington  Mortgage 
Savings  Bank  v.  Jordan,  16  Or.  113,  17  Pac.  624,) 
and  hence  any  memorandum  made  or  kept  by  that 
officer,  to  aid  him  in  the  performance  of  his  duties, 
would  not  be  binding  either  upon  the  state  or  the 
taxpayer.  The  assessor  is  a  quasi  judicial  officer, 
vested  by  the  statute  with  a  discretion  which  he 
exercises  in  determining  the  value  of  taxable  prop- 
,  and,  so  long  as  the  assessment  roll  remains  in 
itis  possession,  his  judgment  in  this  respect  may  be 
subject  to  change;  but  when  he  has  filed  the  roll  in 
the  clerVs  office,  his  duty  and  power  are  ended,  and 
thereafter  his  judgment  as  to  the  value  of  property 
on  tend  therein  is  to  be  determined  from  an  inspec- 
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tion  of  the  record,  and,  since  it  will  be  presumed 
that  official  duty  has  been  regularly  performed,  it 
will  also  be  presumed  that  the  property  assessed  by 
him  has  been  equally  and  ratably  valued.  Had  the 
block  books  or  other  documents  kept  by  the  assessor 
been  public  records,  so  that  the  entries  made  therein 
would  have  constituted  notice  to  all  persons  whose 
property  might  be  affected  thereby,  the  plaintiff 
could  have  relied  upon  his  inspection  of  them;  but 
such  books  and  documents,  though  convenient  for 
and  valuable  aids  to  the  officer,  are  no  part  of  the 
assessment  roll,  and  convey  no  notice  to  the  tax- 
payer of  their  contents.  Nor  should  the  representa- 
tions of  the  assessor  as  to  the  value  he  expected  to 
place  upon  property  subject  to  taxation  be  binding 
upon  the  couhty,  which,  like  other  corporations, 
must  speak  by  its  records,  and,  being  its  mere  agent 
that  officer  had  no  authority  to  make  any  statements 
that  would  be  binding  upon  it;  and,  this  being  so, 
the  plaintiff's  agent  should  not  have  relied  upon 
such  representations. 

In  Lefferts  v.  Supervisors,  21  Wis.  *688,  it  is  held 
that  it  was  not  necessary  to  apply  to  a  board  of 
equalization  for  the  correction  of  an  assessment  cor- 
ruptly and  fraudulently  made  by  an  assessor.  This 
must  be  so,  for  such  an  assessment  would  be  void, 
in  which  case  it  binds  no  one  affected  thereby,  but, 
there  being  no  evidence  of  fraud  in  the  case  at  bar, 
this  rule  can  have  no  application.  "The  valuation," 
says  Mr.  Chief  Justice  Waite,  in  Cummings  v.  Na- 
tional Bank,  101  U.  S.  153,  "  as  finally  fixed  by  the 
proper  officer  or  equalizing  board  under  the  law,  is, 


422  Ex  parte  Mon  Luck.  [29  Or. 

Mon  Luck  having  been  convicted  and  sentenced 
to  the  county  jail  for  violating  a  state  act  regulat- 
ing the  sale  of  opium,  applied  for  a  writ  of  habeas 
corpus  to  secure  his  discharge  on  the  ground  that 
the  act  in  question  is  unconstitutional.  The  writ  was 
denied,  and  petitioner  appeals.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
Ralph  W.  Wilbur,  and  a  brief  urging  these  points: 

In  a  habeas  corpus  proceeding  the  court  in  pursu- 
ing its  inquiry  into  the  legality  of  the  imprisonment 
should  see  if  the  original  court  had  jurisdiction: 
Church  on  Habeas  Corpus,  §  236;  Hill's  Code,  §  622; 
Barton  v.  Saunders,  16  Or.  53;  Wood  on  Habeas 
Corpus,  130. 

The  subject  of  every  act  of  the  legislature  must 
be  expressed  in  the  title  (Constitution  of  Oregon, 
Art.  IV,  §  20);  and  in  the  United  States  when  a 
constitution  requires  the  subject  to  be  expressed  in 
the  title  of  a  legislative  enactment,  the  title  should 
be  taken  into  consideration  in  construing  the  act, 
and  may  often  limit  its  meaning:  23  Am.  and  Eng. 
Ency.  of  Law,  at  page  328;  State  v.  McGuire,  24  Or. 
at  page  377  (21  L.  R.  A.  478). 

It  is  fundamental  that  a  man  can  do  what  he 
pleases  with  his  own  property,  (as  that  he  may  with 
impunity  drink  liquor  and  even  become  intoxicated 
in  the  privacy  of  his  own  room:  Tiedeman  on  Po- 
lice Power,  §  68,)  and  liberty  and  the  pursuit  of 
happiness  are  violated  when  this  free  right  of  dis- 
position is  denied:  Cooley  on  Constitutional  Limita- 
tion, 436,  716;  Tiedeman  on  Police  Power,  §  68. 
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The  legislature  cannot  pass  a  law  which  prevents 
the  simple  possession  of  opium  or  intoxicating  liq- 
uors: Tiedeman  on  Police  Power,  §  140;  State  v. 
Gilman,  33  W.  Va.  146  (6  L.  R.  A.  847);  Wyen- 
hamer  v.  People,  13  N.  Y.  384;  Ex  parte  Ah  Lit>  11 
Sawy.  447;  People  v.  O'Neil,  71  Mich,  page  334. 

For  respondent  there  was  a  brief  by  Mr.  Wilson 
T.  Hume,  district  attorney,  with  an  oral  argument 
by  Mr.  Cicero  M.  Idleman,  attorney-general. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  habeas  corpus  proceeding,  and  comes 
here  on  appeal  from  a  judgment  of  the  court  below 
remanding  the  petitioner  to  the  custody  of  the  sheriff 
of  Multnomah  County.  The  petitioner  was  arrested, 
tried,  and  convicted  for  having  in  his  possession 
opium,  in  violation  of  the  provisions  of  an  act  en- 
titled "An  act  to  regulate  the  sale  and  gift  of  opium, 
morphine,  eng-she  or  cooked  opium,  hydrate  of 
chloral,  or  cocaine,"  approved  February  twenty-first, 
eighteen  hundred  and  eighty-seven:  Laws,  1887, 
p.  87.  The  first  section  of  this  act  provides  that 
"No  person  shall  have  in  his  or  her  possession  or 
offer  for  sale"  any  of  the  drugs  enumerated  in  the 
title  "  who  has  not  previously  obtained  a  license  from 
the  county  clerk  of  the  county  in  which  he  or  she 
resides  or  does  business."  Sections  from  2  to  6, 
inclusive,  provide  the  form  of  the  license;  that  it 
shall  be  issued  only  to  regularly  qualified  physicians 
who  keep  a  stock  of  drugs  and  medicines  for  their 
own    use    in    prescription,    and    regularly    qualified 
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druggists;  prohibits  the  sale  and  gift  of  any  of  the 
enumerated  drugs  to  any  person  except  on  the  pre- 
scription of  a  physician  or  regularly  qualified  phar- 
macist, and  then  only  of  the  kind  and  quantity 
therein  named;  provides  that  none  but  physicians 
and  pharmacists  who  have  duly  registered  as  re- 
quired by  the  act  shall  be  authorized  to  prescribe 
the  use  of  any  of  such  drugs,  and  then  only  for  the 
cure  of  disease,  and  in  such  cases  and  quantities  as 
are  recognized  by  medical  science  as  proper  ar^d  fit. 
Section  7  requires  physicians  and  pharmacists  who 
have  prescribed  any  of  said  drugs  to  keep  a 
record  thereof,  which  shall  be  open  to  public  in- 
spection, showing  the  date  of  prescription,  the  name 
and  residence  of  the  patient,  the  disease  for  which 
it  was  prescribed,  and  how  much  and  how  often  the 
patient    was    instructed    to    use    the    same.     Section 

8  defines  who  shall  be  deemed  physicians  and 
pharmacists  within  the  meaning  of  the  act.     Section 

9  provides  the  penalty  for  its  violation,  and  sec- 
tion 10  gives  the  justice's  court  jurisdiction  of  of- 
fenses described  therein. 

1.  The  petitioner  claims  that  he  is  illegally 
restrained  of  his  liberty,  because,  first,  the  act  of 
eighteen  hundred  and  eighty-seven  does  not  intend 
to  make  the  possession  of  opium  a  crime  unless  it 
is  kept  for  sale  or  gift;  and,  second,  if  it  does,  it  in- 
fringes upon  the  fundamental  rights  of  liberty  and 
property,  and  is  therefore  void.  That  the  act  with 
which  the  defendant  was  charged,  namely,  having  in 
his  possession  opium  without  either  a  license  there- 


Apr.  1896.]  Ex  parte  Mon  Luck.  425 

for  or  it  having  been  obtained  upon  the  prescription 
of  a  physician  or  pharmacist  for  medicinal  purposes, 
is  within  the  restraint  of  the  statute  there  can  be  no 
doubt.  The  act  provides  in  plain  and  unambiguous 
language  that  no  person  shall  have  in  his  or  her 
possession  opium  who  has  not  previously  obtained  a 
license  therefor,  unless,  as  the  law  clearly  implies, 
it  be  obtained  on  the  prescription  of  some  duly 
qualified  physician  or  pharmacist  for  medicinal  pur- 
poses. Its  evident  purpose  and  object  is  to  regulate 
the  sale  and  traffic  in  opium  and  the  other  enumer- 
ated poisonous  drugs  so  as  to  prevent  a  prevalent 
evil  by  confining  their  use  to  strictly  medicinal  pur- 
poses, and  to  that  end  it  prohibits  any  person  ex- 
cept licensed  physicians  and  druggists  from  having 
such  drugs  in  his  or  her  possession  unless  obtained 
for  medicinal  purposes  in  the  manner  provided  in 
the  act,  and  such  provision  is  clearly  germane  to 
and  within  the  subject  of  the  act  as  expressed  in 
the  title:  Black  on  Intoxicating  Liquors,  §  64;  State  v. 
Shaw,  22  Or.  287  (29  Pac.  1028). 

2.  Nor  do  we  think  the  act,  as  so  interpreted, 
unconstitutional,  as  being  an  infringement  on  the 
rights  of  liberty  and  property  as  guaranteed  by  the 
fundamental  law.  Opium  is  an  active  poison,  and 
has  no  legitimate  use  except  for  medicinal  purposes; 
but  it  is  frequently  used  to  produce  a  kind  of  in- 
toxication by  smoking  or  eating,  a  loathsome,  dis- 
gusting, and  degrading  practice,  which  results  not 
only  in  pauperism  and  crime,  but  also  in  the  seri- 
ous  impairment  of   the  mental  and   physical  condi- 

29  Or.— 28. 
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tion  of  those  who  indulge  in  it.  The  sale  and  dis- 
position of  such  a  drug  may  unquestionably  be  reg- 
ulated and  controlled  by  law,  and  whether  its  nature 
and  character  is  such  that  for  the  protection  of  the 
public  its  possession  by  unauthorized  persons  should 
be  prohibited  is  a  question  of  fact  and  of  public 
policy,  which  belongs  to  the  legislative  department 
to  determine.  The  discretion  of  the  legislature  in 
the  employment  of  means  which  are  reasonably  cal- 
culated to  protect  the  health,  morals,  or  safety  of 
the  public  is  very  great;  and  so  long  as  it  does  not 
infringe  upon  the  inherent  rights  of  life,  liberty, 
and  property,  either  directly  or  through  some  limi- 
tations upon  the  means  of  living  or  some  material 
right  essential  to  the  enjoyment  of  life,  its  determi- 
nation is  conclusive  upon  the  courts.  And,  while 
the  state  cannot  assume  to  be  the  guardian  of  mor- 
als, it  has  the  undoubted  power  to  enact  measures 
calculated  for  the  suppression  of  such  forms  of  vice 
as  threaten  its  welfare  by  generating  disease,  pauper- 
ism, and  crime,  and,  primarily,  it  is  for  the  legisla- 
ture to  determine  what  laws  and  regulations  are  need- 
ful for  that  purpose:  Mugler  v.  Kansas,  123  U.  S.  623 
(8  Sup.  Ct.  273);  Powell  v.  Pennsylvania,  127  U.  S.  678 
(8  Sup.  Ct.  992,  1257).  Of  course  this  power  must 
be  so  exercised  as  not  to  arbitrarily  infringe  upon 
personal  and  property  rights,  but  "in  many  cases  of 
mere  administration  the  responsibility  is  purely  po- 
litical, no  appeal  lying  except  to  the  ultimate  tri- 
bunal of  the  public  judgment,  exercised  either  in 
the  pressure  of  opinion  or  by  means  of  the  suffrage": 
Yick    Wo    v.   Hopkins,    118    U.    S.    370    (6    Sup.    Ct. 


Apr.  1S9G.]  Ex  parte  Mon  Luck.  427 

1064).  To  this  last  class,  in  our  opinion,  belongs  the 
case  before  us.  The  act  does  not  forbid  the  posses- 
sion or  prohibit  the  sale  of  Opium,  but  allows  both 
under  such  regulations  and  conditions  as  will,  it  is 
believed,  tend  to  prevent  its  harmful  and  improper 
use.  No  right  secured  by  the  fundamental  law  is  in- 
terfered with  or  impaired  by  this  legislation,  be- 
cause the  possession  and  use  of  the  drug  are  not 
restrained  thereby  so  as  to  destroy  its  value  as  a 
remedial  agent,  its  only  recognized  legitimate  use. 
Its  object  and  purpose  is  to  so  regulate  the  posses- 
sion, sale,  and  disposition  of  a  dangerous  yet  useful 
drug  as  to  prevent  the  weak  and  unwary  from  using 
it  to  their  own  physical  and  mental  ruin,  and  to 
the  serious  injury  of  the  general  public;  and,  in  our 
opinion,  violates  no  constitutional  right:  State  v.  Ah 
Chew,  16  Nev.  50  (40  Am.  Rep.  488);  Ex  parte  Yung 
Jon,  28  Fed.  308;  Ah  Lim  v.  Territory,  1  Wash.  St. 
156  (28  Pac.  588,  9  L.  R.  A.  395);  Davis  v.  State, 
68  Ala.  58  (44  Am.  Rep.  128);  State  v.  Smyth,  14 
R.  I.  100  (51  Am.  Rep.  344). 

We  are  not  unmindful  of  the  fact  that  some 
courts  have  held  that  the  legislature  cannot  make 
it  a  crime  to  have  in  one's  possession  intoxicating 
liquors,  although  it  may  regulate  or  even  prohibit 
the  sale  and  disposition  thereof:  State  v.  Gilman,  33 
W.  Va.  146  (6  L.  R.  A.  847,  10  S.  E.  283);  Tiedeman 
on  Police  Power,  §  68.  But  the  principle  of  these 
cases  has  no  application  here.  It  is  a  matter  of 
common  knowledge  that  intoxicating  liquors  are  pro- 
duced principally  for  sale  and  consumption  as  a 
beverage,  and  so  common  has  been  their   manufac- 
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ture  and  use  for  this  purpose  that  they  are  regarded 
by  some  courts  as  legitimate  articles  of  property, 
the  possession  of  which  neither  produces  nor  threat- 
ens any  harm  to  the  public.  But  the  use  of  opium 
for  any  purpose  other  than  as  permitted  in  this  act 
has  no  place  in  the  common  experience  or  habits 
of  the  people  of  this  country,  but  is  admitted  by  all 
to  be  an  insidious  and  demoralizing  vice,  injurious 
alike  to  the  health,  morals,  and  welfare  of  the  pub- 
lic; and  therefore  its  possession,  unless  in  the  man- 
ner provided  by  the  legislature  for  the  purpose 
stated,  cannot  be  presumed  to  be  of  any  value  to 
its  owner  except  on  the  hypothesis  that  he  intends 
to  make  a  use  of  it  injurious  to  himself  and  the 
general  public,  and  hence  it  is  within  the  legitimate 
exercise  of  the  police  power  of  the  state  to  regulate 
its  sale  and  confine  its  possession  to  certain  desig- 
nated persons,  as  a  means  of  public  safety.  It  fol- 
lows that  the  judgment  of  the  court  below  is  right 
and  must  be  affirmed.  Affirmed. 


Argued  February  28:  decided  April  27,  1896. 
ALLEN   v.  ELWERT. 

[44  Pac.  821.] 

1.  Mechanics'  Lien  —  Statkmknt  of  Amount  Due — Code,  |8673.— 
Where,  under  a  contract;  with  the  owner  of  a  building,  material  of 
less  value  than  that  specified  in  the  contract  was  furnished,  the  fact 
that  the  notice  of  lien  therefor  claimed  the  contract  price  for  the 
material  without  any  deductions  for  such  difference,  did  not  render 
the  notice  defective,  under  section  3673,  Hill's  Code,  requiring  it  to 
contain  a  true  statement  of  the  demand  after  deducting  all  just 
credits,  where  the  owner  knowingly  accepted  and  used  the  material, 
and  Mie  failure  to  make  the  deduction  was  unintentional:  Jiowland 
v.  Harmon,  24  Or.  529,  approved  and  followed. 
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2.  Agency—  Person   to   Whom    Materials    Were    Furnished— Code, 

I  3673. —  Where  material  is  furnished  for  a  building  under  a  contract 
directly  with  the  owner,  a  notice  of  lien  stating  that  such  material 
was  furnished  to  the  owner  is  sufficient,  though  it  was  actually  or- 
dered and  received  by  an  agent  of  the  owner.  In  such  case  the  act 
of  the  agent  is  the  act  of  the  principal. 

3.  Evidence  op   Use   in   Building— Code,    \  3668.—  Evidence  that  ma- 

terial contracted  for  was  delivered  at  a  building,  and  that  a  large 
part  of  such  material  was  used  in  the  building,  without  any  evi- 
dence that  any  of  it  was  not  so  used,  is  sufficient  to  show  that  it 
was  all  used  in  the  construction  of  the  building,  within  section  3669 
of  Hill's  Code,  giving  a  right  of  lien  for  material  furnished  "  to  be 
used  in  the  construction,  alteration,  or  repair  of  a  building."  This 
concedes  but  does  not  decide  that  materials  must  be  actually  used 
in  the  building  to  sustain  a  lien. 

4.  Requirements  of  Notice  or  Lien  — Code,  §§  3669,  3673. — Section  3669 

of  Hill's  Code  gives  a  lien  to  one  furnishing  materials  "to  be  used 
in  the  construction  *  *  *  of  a  building,"  but  the  lien  so  given 
is  dependent  upon  the  claim  provided  for  by  section  3673,  and  when 
a  claim  is  properly  filed  containing  all  the  requirements  of  that  sec- 
tion, the  question  whether  the  claimant's  demand  will  in  fact  sup- 
port the  lien  is  a  matter  of  pleading  and  proof.  The  claim  need 
not  contain  anything  beyond  the  requirements  of  the  statute;  there- 
fore it  need  not  state  that  the  material  furnished  was  actually  used 
in  the  building. 

5.  Immaterial  Variance  in  Dates  of  Furnishing  Materials.— Where 

a  notice  of  lien  alleged  that  the  material  was  delivered  between 
certain  dates,  proof  that  a  small  part  of  it,  though  charged  as 
delivered  within,  was  actually  delivered  prior  to,  the  time  specified, 
the  variance  was  immaterial. 

6.  Novation — Credit  on   Lien.— Where    the  owner  of  a  building,  by 

agreement  with  a  material  man  and  contractor,  paid,  out  of  money 
due  the  contractor,  the  account  of  the  material  man  against  him 
for  material  furnished  for  the  building,  she  could  not  claim  as  a 
credit  a  deduction  to  which  the  contractor  was  entitled  for  material 
returned. 

7.  Lien  for  Moving  a  House- Code,  2 3669.— Moving  a  building  a  short 

distance  on  the  Fame  lot  and  raising  it  are  within  the  protec- 
tion of  a  statute  giving  a  lien  for  work  and  labor  performed  ia 
the  " alteration  or  repair"  of  a  building,  if  such  moving  is  in 
furtherance  of  a  general  plan  for  the  alteration  and  repair  of  the 
building. 

8.  Likn  for  Use  of  Tools  and  Hauling  Same  — Code,  g  3669.—  No  lien 

can  be  claimed  against  a  building  for  the  use  of  tools  and  appli- 
ances used  in  moving  and  raising  it,  or  for  transporting  them  to 


430  Allen  v.  Elwkrt.  [29  Or. 

and  from  the  building,  under  a  statute  giving  a  lien  for  materia  h 
furnished  "to  be  used  in  the  construction,  alteration,  or  repair" 
of  a  building. 

9.  Lumping    Charge    fob    Lienable    akd  Nonlienable   Items. —  Where 

lienable  and  nonlienable  items  are  included  in  one  contract  for  a 
specific  sum,  or  are  made  the  basis  of  a  lump  charge,  the  benefit 
of  the  lien  law  is  lost.  But  where  a  demand,  honestly  made,  con- 
sists of  several  distinct  items,  separately  charged  so  that  they  can 
be  segregated,  some  of  the  items  being  lienable  and  others  not  so, 
the  lien  will   be  enforced  as   to  the  lienable  charges:    Williams  v. 

Toledo  Coal  Company,  25  Or.  426,  and  Harrisburg  Lumber  Company  v. 

Washburn,  29  Or.  150,  approved  and  followed. 

10.  Equity  Jurisdiction  —  Decree  in  Mechanics'  Lien  Cases. — An  equity 
court  is  entirely  without  jurisdiction  to  enter  a  judgment  or  decree 
in  a  mechanics'  lien  case  against  the  property  owner  in  excess  of 
the  amount  for  which  the  lien  is  allowed.  Its  power  ends  with  tl.e 
ascertainment  of  the  amount  of  the  lien  and  its  enforcement:  Ming 
Yue  v.  Coos  Bay  ha'droad  Company,  24  Or.  392,  approved  and  followed. 
And  this  is  true  even  where  the  contract  is  directly  with  the  prop- 
erty owner. 

From  Multnomah;  Loyal  B.  Stearns,  Judge. 

This  is  a  consolidated  suit  to  foreclose  four  me- 
chanics' liens  against  the  property  of  Mrs.  J.  B.  El- 
wert,  the  defendant  and  appellant  herein.  The  East 
Portland  Mill  and  Fixture  Company  having  filed  a 
complaint  for  the  foreclosure  of  two  liens  in  its 
favor,  for  two  hundred  and  forty-one  dollars  and 
forty  cents  and  one  hundred  and  five  dollars  and 
thirty  cents,  respectively,  for  materials  furnished  to 
the  appellant  to  be  used  and  which  were  actually 
used  in  the  alteration  and  repair  of  her  building, 
the  respondents  E.  K.  Jones  and  Company  and  Will- 
iam 0.  Allen  and  Brother,  who  had  previously  insti- 
tuted separate  suits  to  foreclose  mechanics'  liens  on 
the  property  of  defendant,  appeared  as  defendants 
therein,  and  set  up  their  respective  liens  by  answers 
to  said  complaint.     The  suits  were  thereafter  consol- 
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idated,  testimony  taken,  arguments  heard,  findings 
of  fact  and  conclusions  of  law  filed,  and  a  decree 
entered  allowing  the  East  Portland  Mill  and  Fixture 
Company  its  liens  for  two  hundred  and  twenty-five 
dollars  and  sixty  cents  and  one  hundred  and  five 
dollars  and  thirty  cents,  respectively,  the  lien  of  E. 
K.  Jones  and  Company  for  one  hundred  and  eighty- 
one  dollars  and  sixty-four  cents,  and  the  lien  of 
Allen  and  Brother  to  the  amount  of  eight  hundred 
and  fifty-three  dollars.  From  this  decree  Mrs.  El- 
wert appeals.  Modified. 

For  appellant  there  was  a  brief  by  Messrs.  Edward 
Mendenhall,  and  Watson,  Beekman  and  Watson,  with 
an  oral  argument  by  Messrs.  Mendenhall  and  Benjar 
min  B.  Beekman. 

For  Jones  and  Company  there  was  a  brief  and 
an  oral  argument  by  Mr.  Dell  Stuart. 

For  the  East  Portland  Mill  Company  there  was  a 
brief  by  Messrs.  Bronaugh,  McArthur,  Fenton  and 
Bronaugh,  with  an  oral  argument  by  Mr.  William  D. 
Fenton. 

For  William  0.  Allen  and  Brother  there  was  a 
brief  by  Messrs.  Olen  0.  Holman  and  Xenophon  N. 
Steeves,  with  an  oral  argument  by  Mr.  William  D. 
Fenton,  and  Mr.  Steeves. 

Opinion  by  Mr.  Chief  Justice  Bean. 

For  convenience,  the  respective  liens  involved  in 
this  suit  will  be  considered   separately,  and   in    the 
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following  order:  First,  the  lien  of  the  East  Portland 
Mill  and  Fixture  Company  for  two  hundred  and 
forty-one  dollars  and  forty  cents;  second,  its  lien  for 
one  hundred  and  five  dollars  and  thirty  cents;  third, 
the  lien  of  E.  K.  Jones  and  Company;  and,  fourth, 
the  lien  of  W.  0-  Allen  and  Brother. 

1.  It  is  claimed  that  the  notice  of  lien  of  the  East 
Portland  Mill  and  Fixture  Company  does  not  con- 
tain a  true  statement  of  its  demand  after  deducting 
all  just  credits  and  offsets,  as  required  by  section 
3673  of  Hill's  Code.  The  aggregate  amount  of  the 
demand,  as  stated  in  the  notice,  is  nine  hundred 
and  ninety-one  dollars  and  forty  cents,  of  which 
seven  hundred  and  seventy  dollars  is  claimed  under 
a  special  contract  for  mill  work  material  furnished 
for  said  building  according  to  certain  plans  and 
specifications,  and  two  hundred  and  twenty-one  dol- 
lars and  forty  cents  for  material  alleged  to  have 
been  furnished  in  addition  thereto,  at  the  instance 
and  request  of  Mrs.  Elwert.  Deductions  for  cash 
payments  are  credited  to  the  amount  of  seven  hun- 
dred and  fifty  dollars,  leaving  a  balance  of  two  hun- 
dred and  forty-one  dollars  and  forty  cents,  for  which 
the  lien  is  claimed.  It  is  admitted  that  all  the 
payments  made  by  Mrs.  Elwert  to  the  company  are 
properly  credited,  but  it  is  contended  that  the  lien 
is  void  because  the  claimant  did  not  deduct  from 
the  amount  claimed  the  difference  between  the  value 
of  the  sash  pulleys  and  carpet  strips  actually  furn- 
ished by  plaintiff  and  those  specified  in  the  con- 
tract.    The  court  found  that  the  appellant  should  be 
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credited  with  fifteen  dollars  and  eighty  cents  on  this 
account;  but  it  clearly  appears  from  the  evidence 
that  the  sash  pulleys  and  carpet  strips  furnished  by 
the  mill  company  were  knowingly  accepted  and  ac- 
tually used  by  her,  and  that  the  failure  to  make 
such  deduction  was  not  fraudulent  or  intentional. 
It  was  simply  an  honest  mistake  as  to  the  value  of 
the  materials  furnished,  and  would  not  invalidate 
the  lien  in  any  case,  and  certainly  not  in  a  case 
like  this,  where  the  lien  is  sought  to  be  enforced 
against  the  person  to  whom  the  materials  were  ac- 
tually furnished,  and  with  whom  the  claimant  con- 
tracted: Rowland  v.  Harmon,  24  Or.  592  (34  Pac. 
357);  2  Jones  on  Liens,  §  1408. 

2.     It  isr  also  claimed  that  the  lien  is  defective  be- 
cause  it   does   not  state  the  name  of  the  person  to 
whom  the  materials  were  furnished.     The   notice   of 
lien   states,  and  the  complaint  alleges,  that  the  ma- 
terials were  furnished   and  delivered  to  Mrs.  Elwert 
at  her  special  instance  and    request     The    evidence 
shows  that  they  were  furnished   on  her  personal  ac- 
count,  and    were    ordered    either   by    herself    or   her 
foreman  or  agent  in  charge   of  the  work,  and  were 
delivered    at    the    building,    and    received    and    used 
therein.     Under  these  circumstances,  she  was  prop- 
erly named  in  the  lien  notice  as  the  person  to  whom 
the  materials  were  furnished,  and  it  was  not  neces- 
sary  to    state   the    name    of   the   agent   who    ordered 
each  article,  or   to  whom  it  was  actually  delivered. 
Where  a  lien  is  claimed  against  the  property  of  one 
person  for  materials  furnished  to  and  on  account  of 

29  Ob.—  29. 
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another,  the  law  requires  the  notice  of  the  lien  to 
state  the  name  of  the  person  to  whom  they  were 
furnished;  but  where  a  lien  is  sought  against  the 
property  of  a  person  with  whom  the  contract  was 
made,  and  to  whom  the  materials  were  furnished,  it 
is  sufficient  to  give  the  name  of  the  owner  as  the 
person  to  whom  they  were  furnished,  although  in 
fact  they  may  have  been  ordered  or  received  by  an 
agent  or  employ 6  of  such  owner.  In  such  case  the 
act  of  the  agent  is  the  act  of  the  principal. 

3.  It  is  next  contended  that  it  does  not  appear 
from  the  evidence  that  the  material  for  which  the 
lien  is  claimed  was  actually  used  in  the  building 
liened.  Conceding,  but  without  deciding,  that  under 
the  mechanics'  lien  law  of  this  state  materials  fur- 
nished for  the  building  must  be  actually  used  in  its 
construction,  alteration,  or  repair,  in  order  to  be- 
come the  foundation  of  a  lien  upon  it,  we  think  the 
evidence  in  this  case  is  sufficient  to  support  the 
findings  of  the  trial  court  sustaining  the  lien.  It 
perhaps  does  not  affirmatively  and  specifically  ap- 
pear that  each  and  every  separate  article  furnished 
to  be  used  in  the  building  was  actually  so  used, 
but  it  does  appear  that  upon  the  appellant's  order 
they  were  delivered  at  the  building  for  that  pur- 
pose, were  received  by  her,  and,  as  to  the  greater 
part  of  them,  used  in  the  building.  And  there  is 
nothing  to  contradict  this,  or  even  tending  to  show 
that  any  of  the  materials  so  delivered  were  used 
elsewhere,  or  for  any  other  purpose,  or  that  they 
did  not,  in  fact,  go  into  the  building.     The  proof  is 
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therefore  as  complete  and  specific  upon  this  point 
as  it  could  well  be,  unless  the  lien  claimant  is  re- 
quired to  have  some  person  present  during  the  con- 
struction of  the  building  to  keep  a  daily  and  hourly 
record  of  the  materials  used,  and  this  the  law  does 
not  require.  "To  require  direct  and  positive  testi- 
mony," says  Mr.  Justice  Brewer,  "that  as  to  each 
specific  article  delivered,  that  it  was  in  fact  used  in 
the  buildings,  would  make  the  mechanics'  lien  law 
more  of  a  burden  and  a  trap  than  a  blessing  and  a 
help.  When  materials  are  contracted  for  use  in  a 
proposed  building,  when  they  are  delivered  in  pur- 
suance of  such  contract,  and  when  the  building  is 
in  fact  completed,  and  there  is  no  testimony  tend- 
ing to  raise  even  a  suspicion  that  the  materials 
therefor  were  elsewhere  obtained,  or  that  those  con- 
tracted for  were  not  used  therein,  and  especially 
when  some  of  the  materials  are  shown  to  have  ac- 
tually entered  into  its  construction,  it  is  fair  to  con- 
clude and  say  that  such  materials  did  in  fact  go 
into  the  building,  and  that  the  seller  has  a  mechan- 
ics' lien  therefor":  Rice  v.  % Hodge,  26  Kan.  170. 
Under  these  circumstances,  the  proof  is  amply  suffi- 
cient to  support  the  lien,  even  under  the  rule 
of  law  contended   for  by  the  defendant. 

The  contention  is  also  made  that  the  articles 
charged  for  by  the  fixture  company  as  extras  are  in 
fact  included  in  the  special  contract  between  the 
company  and  the  appellant.  This  contract  is  in 
writing,  and  was  signed  by  Mrs.  Elwert  and  the 
fixture  company  in  the  presence  of  Carrie  M.  Elwert 
and  G.   H.   Vore,   and   is   an   agreement  to  furnish 
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the  mill  work  for  said  building  for  a  certain  sum, 
in  accordance  with  certain  plans  and  specifications, 
which  were  delivered  to  the  mill  company  at  the 
time  the  contract  was  made,  and  upon  which  its 
manager,  Mr.  Lambert,  made  the  estimate  of  the 
value  of  the  work  required.  The  plaintiff  offered  in 
evidence  what  it  claims  to  be  the  specifications  de- 
livered to  it  at  the  time  the  contract  was  made,  and 
under  which  the  work  was  to  be  performed,  while 
the  appellant  offered  in  evidence  what  she  claims  to 
be  a  copy  thereof.  These  two  specifications  are  ma- 
terially and  substantially  different.  Those  offered 
by  the  appellant,  and  which  she  claims  are  the 
specifications  for  the  work  agreed  to  be  furnished 
by  the  mill  company,  call  for  much  more  work 
than  plaintiff's  copy.  The  court  below  found  that 
the  specifications  offered  by  the  mill  company  were 
the  true  ones,  and  that  the  work  charged  as  extra 
was  not  included  therein,  and  is,  in  our  opinion, 
fully  sustained  by  the  evidence.  The  appellant  lays 
much  stress  upon  the  fact  that  the  specifications  of- 
fered by  her  appear  to  have  been  signed  by  the 
East  Portland  Mill  and  Fixture  Company  by  H.  M. 
Lambert;  but  to  our  mind  the  evidence  is  very  clear 
that  they  were  not  signed  by  him  or  any  one  else 
authorized  to  bind  the  company.  Mr.  Lambert,  as 
well  as  Mr.  Vore,  who  was  present  when  the  con- 
tract was  made  and  the  papers  signed,  both  so  tes- 
tify, and  witnesses  familiar  with  Mr.  Lambert's 
handwriting  testify  that  the  signature  is  not  in  his 
handwriting,  and  this  is  borne  out  not  only  by  the 
physical    evidence    of     the    signature     itself,    which 
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shows  on  its  face  to  have  been  first  written  in  pencil 
and  then  traced  in  ink,  but  by  a  comparison  with 
his  genuine  signature  in  evidence.  It  is  apparently 
an  attempt  by  some  one  to  manufacture  evidence  for 
this  case,  but  it  is  so  bunglingly  and  unskillfully 
done  as  to  carry  on  its  face  intrinsic  evidence  of 
its  fictitious  character.  This  disposes  of  all  the  ob- 
jections urged  to  the  validity  of  the  first  lien  of  the 
mill  company  for  two  hundred  and  forty-one  dollars 
and  forty  cents,  and  the  conclusion  of  the  trial 
court,  holding  the  lien  valid  for  the  sum  of  two 
hundred  and  twenty-five  dollars  and  sixty  cents,  is 
affirmed.  The  only  question  in  reference  to  the  lien 
of  the  fixture  company  for  one  hundred  and  five 
dollars  and  thirty  cents  is  one  of  fact,  and,  without 
stopping  to  detail  the  evidence,  we  think  it  clearly 
sufficient  to  support  the  findings  of  the  court  below 
sustaining  the  lien. 

4.  Three  objections  are  urged  to  the  lien  of  E. 
K.  Jones  and  Company:  First,  that  the  lien  notice 
is  fatally  defective  because  it  does  not  state  that 
the  materials  furnished  by  them  were  actually  used 
in  the  building;  second,  that  there  is  a  variance  be- 
tween the  amount  of  the  claim  as  stated  in  the 
notice  and  the  proof;  and,  third,  that  the  appellant 
is  entitled  to  a  credit  for  an  overpayment  made 
to  the  claimants  prior  to  the  furnishing  of  the 
material  for  which  the  lien  is  claimed.  The  notice 
states  that  the  material  for  which  the  lien  is 
claimed  was  furnished  by  the  claimants  to  be  used 
in  the  construction  of   the  building  liened,  and  the 
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proof  and  the  allegations  of  the  complaint  show  that 
they  were  in  fact  so  used.  This  we  think  is  suffi- 
cient under  the  law.  The  statute  gives  a  right  to 
a  lien  to  any  material  man  who  furnishes  material 
to  be  used  in  the  construction,  alteration,  or  repair 
of  a  building,  (Hill's  Code,  §  3669,)  but  in  order  to 
preserve  the  lien  the  claimant  is  required  to  file 
in  the  proper  office,  within  a  certain  time  after  he 
has  ceased  to  furnish  the  material,  a  claim  contain- 
ing the  name  of  the  person  to  whom  it  was  fur- 
nished, a  description  of  the  property  to  be  charged 
with  the  lien  sufficient  for  identification,  the  name 
of  the  owner  or  reputed  owner,  if  known,  and  a 
true  statement  of  his  demand  after  deducting  all 
just  credits  and  offsets:  Code,  §  3673.  The  notice 
complies  with  all  these  requirements,  and  to  hold 
that  it  should  contain  a  further  statement  that  the 
materials  furnished  were  actually  used  in  the  build- 
ing would  be  imposing  a  burden  upon  the  lien 
claimant  not  authorized  or  exacted  by  law.  When 
the  statement  contains  all  the  facts  required  by 
statute,  the  question  as  to  whether  the  claimant's 
demand  will  in  fact  support  the  lien  is  a  matter  of 
allegation  and  proof. 

5.  The  lien  notice  states  that  the  material  and 
labor  for  which  the  lien  is  claimed  "was  furnished 
between  the  twentieth  day  of  October  and  Decem- 
ber seventh,  eighteen  hundred  and  ninety-two," 
while  the  evidence  shows  that  a  portion  of  the 
material,  amounting  in  value  to  twelve  dollars  and 
forty-four   cents,   was    delivered    at   the   building   on 
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October  fourteenth,  although  not  charged  on  the 
books  of  the  lien  claimant  until  the  twenty-eighth 
of  that  month.  The  contention  for  the  appellant  is 
that  the  claimants  are  confined  in  their  proof  to  the 
dates  specified  in  the  lien  notice,  and  however  valid 
a  claim  they  may  have  against  the  appellant  for 
material  furnished  prior  thereto,  it  cannot  be  in- 
cluded in  the  lien.  But  in  our  opinion  the  vari- 
ance is  immaterial.  The  notice  does  not  undertake 
to  set  out  the  items  of  the  claimants'  demand,  but 
only  the  aggregate  amount  thereof,  after  deducting 
all  just  credits  and  offsets;  and  although  the  proof 
in  support  thereof  may  not  be  confined  strictly  to 
the  time  specified,  it  can  work  no  material  injury, 
and  can  affect  no  substantial  right  of  appellant:  2 
Jones  on  Liens,  §  1407. 

6.  She  also  claims  to  be  entitled  to  a  credit  for 
the  amount  of  an  overpayment  made  by  her  to  the 
claimants  on  material  furnished  by  them  prior  to 
the  delivery  of  the  material  for  which  the  lien  is 
sought.  Concerning  this  payment,  the  facts  are  that 
the  material  in  question  was  furnished  to  one 
Black,  who  was  the  original  contractor  for  a  certain 
portion  of  the  work  on  the  said  building,  and  on 
October  fifteenth,  eighteen  hundred  and  ninety-two, 
there  was  due  from  him  to  Jones  and  Company 
five  hundred  and  two  dollars  and  eighty-five  cents, 
less  a  credit  of  sixty-seven  dollars  and  fifty  cents 
for  materials  returned  and  not  used.  At  the  same 
time  Black  was  entitled  to  seven  hundred  and  fifty 
dollars  on  his  contract  with  appellant.     In  order  to 
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prevent  the  possibility  of  a  lien  against  her  building 
for  the  materials  furnished  by  Jones  and  Company 
to  Black,  the  appellant  insisted  that  not  only  the 
amount  actually  due  them  from  Black  should  be 
paid  by  her  from  the  seven  hundred  and  fifty  dol- 
lars due  him  but  that  she  should  pay  them  the  en- 
tire value  of  the  material  furnished,  although  part 
had  been  returned  not  used,  and  placed  to  Black's 
credit.  To  satisfy  her  it  was  thereupon  arranged 
between  Black  and  Jones  and  Company  that  she 
should  pay  to  the  latter  the  entire  amount  of  the 
credit  side  of  their  bill,  and  the  difference  between 
that  sum  and  the  amount  actually  due  from  Black 
should  be  by  them  paid  over  to  him,  which  was 
done  accordingly  and  the  remainder  of  the  seven 
hundred  and  fifty  dollars  paid  by  her  to  Black.  It 
is  for  this  overpayment  she  now  claims  credit,  but 
it  is  apparent  from  all  the  evidence  that  she  did 
not  pay  any  more  than  was  actually  due  Black,  and 
it  is  immaterial  to  her  what  disposition  Jones  and 
Company  and  Black  may  have  made  of  the  money 
between  themselves,  so  long  as  no  lien  is  claimed 
against  her  building  for  any  of  the  materials  in- 
cluded in  such  settlement.  She  was,  in  effect,  pay- 
ing a  debt  of  Black  with  his  money,  and  if  in  so 
doing  she  paid  more  than  was  actually  due,  the 
overpayment  belonged  to  Black,  and  not  to  her.  It 
follows  that  the  decree  of  the  court  below  allowing 
the  lien  of  Jones  and  Company  is  affirmed. 

7.     The  lien  of  William  0.  Allen  and  Brother  is 
for    labor    performed    in    moving,    raising,   lowering, 


•Apr.  1896.]  Allen  v.  Elwert.  441 

and  placing  appellant's  building  on  its  foundation, 
and  for  the  use  of  their  tools  and  appliances  in  go 
doing.  In  September,  eighteen  hundred  and  ninety- 
two,  she  employed  the  lien  claimants,  who  are  house- 
movers,  to  move  said  building,  which  she  contem- 
plated altering  and  repairing,  a  few  feet  to  the 
street  line,  and  to  raise  it  about  twelve  feet  so  that 
another  story  could  be  put  under  it.  For  this  work 
she  was  to  pay  them  one  hundred  and  ten  dollars. 
After  the  building  had  been  moved  and  raised  as 
required,  and  while  it  was  still  supported  by  the 
claimants'  appliances,  she  concluded  to  change  her 
plans,  and  requested  the  claimants  to  allow  the 
building  to  remain  in  its  then  condition  until  she 
cpuld  perfect  a  plan  of  the  proposed  changes.  It 
was  thereupon  agreed  that  the  original  contract 
should  be  abrogated,  and  that  the  claimants  should 
be  paid  a  reasonable  compensation  for  their  serv- 
ices, and  for  the  use  of  their  tools  and  appliances 
while  in  use  as  a  support  to  the  building.  A  short- 
time  afterwards,  the  appellant  ordered  the  building 
raised  an  additional  twelve  feet,  and  after  this  was 
done  had  it  lowered  about  nine  feet.  For  the  work 
and  labor  performed  in  thus  moving,  raising,  and 
lowering  the  building,  and  for  the  use  of  their  tools 
and  appliances,  the  claimants  filed  a  notice  of  lien 
for  nine  hundred  and  forty-three  dollars  and  two 
cents.  An  itemized  statement  of  their  demand  is 
contained  in  the  notice,  from  which  it  appears  that 
two  hundred  and  eight  dollars  and  eighty  cents 
thereof  is  for  work  and  labor,  eighteen  dollars  for 
hauling  and  transporting  their  tools  and  appliances 
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to  and  from  the'  building,  six  hundred  and  two 
dollars  and  twenty-two  cents  for  the  use  of  tools 
and  appliances,  and  the  sum  of  one  hundred  and 
thirty-two  dollars  made  up  of  charges  for  the  serv- 
ices of  their  foreman  and  use  of  tools  blended  to- 
gether. It  is  contended  for  the  appellant  that  the 
work  and  labor  performed  by  the  lien  claimants 
was  not  "  in  the  construction,  alteration,  or  repair  " 
of  a  building,  within  the  meaning  of  the  statute; 
and  in  support  of  this  contention  her  counsel  cites 
Traak  v.  Searle,  121  Mass.  229,  and  Stephens  v. 
Holmes,  64  111.  336,  in  which  it  was  held  that  the 
removal  of  a  house  from  one  place  to  another  was 
not  within  a  statute  which  gives  a  lien  for  labor 
performed  in  the  erection,  alteration,  or  repair  of  a 
building.  But  in  the  case  at  bar  the  services  per- 
formed by  the  lien  claimants  were  not  in  the  re- 
moval of  a  building  from  one  place  to  another,  but 
were  in  furtherance  of  a  general  plan  for  the  altera- 
tion and  repair  of  the  building,  and  it  seems  to  us 
were  performed  in  its  "alteration  and  repair"  as 
much  as  the  work  of  the  carpenter  in  putting  the 
story  under  the  building  after  it  was  raised,  or  of 
the  brick  mason  in  building  the  foundation  upon 
which  it  was  to  rest.  The  building  could  not  have 
been  altered  and  repaired  as  designed  by  the  owner 
without  the  services  performed  by  the  lien  claimantsr 
which  services  entered  into  and  became  a  part  of 
the  building  as  finally  completed.  If  the  appellant 
had  contracted  with  but  one  person  to  do  all  the 
work  necessary  in  the  alteration  and  repair  of  her 
building,  it  would  hardly  be  claimed  that  he  would 
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not  be  entitled  to  a  lien  for  the  work  and  labor 
performed  by  him,  although  a  part  thereof  may 
have  been  employed  in  moving  and  raising  the 
building.  Why,  then,  should  any  other  or  different 
rule  prevail  when  the  work  is  performed  by  differ- 
ent parties  under  separate  contracts,  so  long  as  it 
is  all  necessary  to  the  contemplated  alteration  or 
repair? 

8.  But  we  do  not  think  the  claimants  are  enti- 
tled to  a  lien  for  the  use  of  their  tools  or  appli- 
ances, or  for  hauling  or  transporting  the  same  to 
and  from  the  building,  for  the  reason  that  they  are 
in  no  sense  either  materials  furnished  to  be  used 
in  the  construction,  alteration,  or  repair  of  a  build- 
ing, or  labor  performed  thereon,  and  are  therefore 
not  within  either  the  letter  or  spirit  of  the  statute. 
The  mechanics'  lien  law  gives  to  laborers,  material 
men,  and  others  performing  labor  upon,  or  furnish- 
ing material,  or  transporting  or  hauling  material  of 
any  kind  to  be  used  in  the  construction,  alteration, 
or  repair  of,  a  building  or  other  structure,  a  special 
remedy,  the  scope  of  which  should  not  be  unneces- 
sarily enlarged  by  a  too  liberal  construction  of  the 
act  -When,  therefore,  material  is  furnished  for  a 
particular  building,  or  labor  performed  thereon,  as 
provided  in  the  statute,  the  building  is  lienable;  but 
when,  as  in  this  case,  the  claim  is  made  for  the 
use  of  certain  tools  and  appliances  belonging  to  the 
workmen,  and  used  by  them  merely  for  the  pur- 
pose of  facilitating  the  work,  they  are  not,  in  our 
opinion*   entitled   to  a   lien  tlierefor.     Such  a  claim 
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is  no  more  within  the  purview  of  the  statute  than 
would  be  one  for  the  use  of  the  tools  of  a  carpenter 
or  bricklayer  furnished  by  them  to  facilitate  their 
work.  If  a  lien  had  been  claimed  for  the  reasona- 
ble value  of  the  services  of  the  claimants  in  mov- 
ing, raising,  and  lowering  the  building,  the  value  of 
the  use  of  their  plant  could  perhaps  have  been  in- 
eluded  in  and  held  to  be  a  part  of  the  compensa- 
tion for  the  work  and  labor  performed,  but  no  such 
case  is  presented  by  this  record.  The  account 
stated  in  the  notice  contains  various  items  for  days' 
work  done  by  different  individuals  at  a  certain  com- 
pensation per  day,  and  in  addition  thereto  a  sepa- 
rate charge  for  the  use  of  the  tools  and  appliances, 
and  we  do  not  think  the  mechanics'  lien  law  can 
be  so  construed  as  to  support  a  separate  claim  of 
that  character  in  connection  with  one  for  work  and 
labor. 

9.  Nor  do  we  think  the  claimants  entitled  to  a 
lien  for  the  items  going  to  make  up  the  one  hun- 
dred and  thirty-two  dollars  charged  in  the  account 
for  the  services  of  their  foreman  and  use  of  tools, 
because  they  are  lumping  charges  in  which  are 
mingled  items  for  which  the  law  gives  no  lien. 
The  rule  seems  to  be  that  where  lienable  and  non- 
lienable  items  are  included  in  one  contract  for  a 
specific  sum,  or  are  made  -the  basis  of  a  lumping 
charge,  so  that  it  cannot  be  perceived  from  the  con- 
tract or  account  what  proportion  is  chargeable  to 
each,  the  benefit  of  the  mechanics'  hen  law  is  lost. 
In    such    cases    the   court  cannot,   by   extrinsic   evi- 
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dence,  apportion  the  amount  of  the  entire  charge  or 
contract  price  between  the  lienable  and  nonlienable 
items.  But  where  the  claimant's  demand,  made  in 
good  faith,  consists  of  several  different  items,  separ- 
ately charged,  some  of  which  are  by  law  a  lien 
upon  the  property,  and  others  do  not  come  within 
the  scope  of  the  statute,  he  may  enforce  his  lien  so 
far  as  given  by  law,  and  it  is  not  vitiated  because 
he  has  included  therein  nonlienable  items:  Dalles 
Lumbering  Company  v.  Wasco  Woolen  Manufacturing 
Company,  3  Or.  527;  Kezartee  v.  Marks,  15  Or.  529 
(16  Pac.  407);  Williams  v.  Toledo  Coal  Company,  25 
Or.  426  (36  Pac.  159,  42  Am.  St.  Rep.  799);  Har- 
risburg  Lumber  Company  v.  Washburn,  29  Or  150 
(44  Pac.  390);  Edgar  v.  Salisbury,  17  Mo.  271;  Nel- 
son v.  Withrow,  14  Mo.  App.  270;  Johnson  v.  Build- 
ing Company,  23  Mo.  App.  546;  Schulenberg  Lumber 
Company  v.  StrimpU,  33  Mo.  App.  154.  In  the 
present  case  the  one  hundred  and  thirty-two  dollars 
referred  to  consists  of  charges  for  service  of  foreman 
and  use  of  tools  eleven  days  at  twelve  dollars  per 
day.  How  much  of  this  is  for  service  of  foreman 
and  how  much  for  use  of  tools  does  not  appear, 
and  the  court  is  not  authorized  to  make  the  appor- 
tionment from  oral  evidence:  2  Jones  on  Liens, 
§  1323.  It  follows  that  Allen  and  Brother  are  en- 
titled to  a  lien  for  two  hundred  and  eight  dollars 
and  eighty  cents  for  labor  and  services  performed 
by  them,  but  not  for  the  use  of  their  tools  and  ap- 
pliances, nor  for  the  charge  made  for  the  services 
of  foreman  and  use  of  tools,  and  in  this  respect  the 
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decree  of  the  court   below  must  be  modified,  but  in 
all  other  respects  it  is  affirmed.  Modified. 


On   Motion  to  Recall  Mandate. 

10.  The  mandate  having  been  issued  directing 
the  sale  of  Mrs.  Elwert's  property  for  the  amount  of 
the  lienable  items,  and  also  directing  the  entry  of 
a  personal  judgment  against  her  for  the  value  of 
the  nonlienable  items,  there  was  filed  the  following 
motion  to  recall  mandate: 

To  the  Honorable  Judges  of  the  Supreme  Court  of 
the  State  of  Oregon:  Now  comes  the  defendant  and 
appellant,  Mrs.  J.  B.  Elwert,  by  her  attorneys  of 
record,  Watson,  Beekman  and  Watson,  and  re- 
spectfully moves  and  petitions  this  honorable  court 
for  an  order  recalling  the  mandate  heretofore  issued 
in  the  above  entitled  suit,  and  directing  the  same 
to  be  modified  so  as  to  provide  for  the  entry  of  a 
decree  in  favor  of  Andrew  Allen,  surviving  partner 
of  the  late  firm  of  William  O.  Allen  and  Brother, 
against  the  defendant  and  appellant,  Mrs.  J.  B.  El- 
wert, for  the  amount  held  to  be  a  lien  upon  the 
property  therein  described,  namely,  three  hundred 
and  seven  dollars  and  forty  cents,  and  not  for  one 
thousand  and  twenty  dollars  and  sixty  cents,  which 
is  the  combined  total  of  the  lienable  amount  and 
the  balance  of  the  claim  held  not  lienable  by  the 
opinion  of  the  court  herein. 

This  motion  and  petition  is  based  upon  the  fol- 
lowing grounds,  namely,  (1)  the  mandate  as  issued 
is  not  in  conformity  or  accordance  with  the  opinion 
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delivered  and  filed  in  this  suit,  which  simply  held 
that  William  0.  Allen  and  Brother  are  entitled  to  a 
lien  upon  the  property  described  to  the  amount  of 
two  hundred  and  eight  dollars  and  eighty  cents; 
(2)  this  court  has  no  jurisdiction,  the  suit  being  to 
foreclose  a  mechanics'  lien,  to  enter  a  decree  for 
any  sum  in  excess  of  that  found  to  be  a  lien  upon 
the  property  described;  (3)  the  claim  upon  which 
the  suit  is  based  is  a  quantum  meruit,  and  by  direct- 
ing a  personal  decree  against  the  appellant,  Mrs.  J. 
B.  Elwert,  for  a  sum  in  excess  of  that  held  to  be  a 
lien  upon  the  property  described,  this  court  de- 
prives appellant  of  her  constitutional  right  of  trial 
by  jury;  (4)  under  the  decision  of  this  honorable 
court  in  the  case  of  Ming  Yue  v.  Coos  Bay  Railroad 
Company,  24  Or.  392,  the  mandate  as  issued  is  un- 
authorized and  in  violation  of  appellant's  constitu- 
tional rights.  The  jurisdiction  in  law  and  equity  is 
distinct  and  independent.  The  cause  of  suit  herein 
was  a  mechanics'  lien.  Beyond  the  amount  of  the 
lien,  equity  has  no  jurisdiction  to  enforce  an  un- 
lienable  claim  against  appellant.  The  remedy  at 
law  is  ample  and  adequate,  and  the  appellant  is 
entitled  to  the  constitutional  right  of  trial  by  jury; 
(5)  the  opinion  filed  herein  makes  no  provision  for 
an  entry  of  a  decree  against  appellant  for  any  sum 
in  excess  of  that  held  to  be  a  lien  upon  the  prop- 
erty described.  No  notice  has  ever  been  given  to 
appellant  or  her  attorneys  that  a  personal  decree  for 
any  sum  in  excess  of  the  amount  of  the  lien  would 
be  asked  for,  and  appellant  had  no  knowledge  that 
such   decree  had  been  directed   in   the   mandate   is- 
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sued   herein  until  after  the   same  was   entered   and 
filed  in  the  court  below. 

In  support  of  the  motion  there  was  filed  the  fol- 
lowing brief  by  Mr.  Benjamin  B.  Beekman,  viz: 

This  court  has  held  that  Andrew  Allen  is  entitled 
to  a  lien  upon  certain  property  of  the  appellant  to 
the  extent  of  two  hundred  and  eight  dollars  and 
eighty  cents.  The  claim  as  set  out  in  the  notice  of 
lien  amounted  to  nine  hundred  and  forty-three  dol- 
lars and  two  cents.  The  amount  of  the  lien  allowed 
by  the  lower  court  was  eight  hundred  and  fifty-three 
dollars.  The  mandate  issued  in  this  suit,  after  de- 
claring a  lien  of  two  hundred  and  eight  dollars  and 
eighty  cents  upon  said  property  and  directing  a  sale 
thereof,  further  decrees  a  personal  judgment  against 
the  appellant  to  the  amount  of  one  thousand  and 
twenty  dollars  and  sixty  cents,  this  sum  being  made 
up  of  the  eight  hundred  and  fifty-three  dollars  and 
costs  taxed.  This  court,  in  its  decision  herein,  held 
that  of  the  eight  hundred  and  fifty-three  dollars  re- 
spondent Allen  was  entitled  to  a  lien  to  the  extent 
of  only  two  hundred  and  eight  dollars  and  eighty 
cents. 

The  contention  of  appellant  is  that  this  is  a  pro- 
ceeding or  suit  to  foreclose  a  mechanics'  lien,  and 
that  this  court  has  no  jurisdiction  to  enter  a  decree 
therein  for  any  greater  sum  than  that  found  to  be  a 
lien  upon  the  premises  sought  to  be  charged.  It  is 
submitted  that  the  limit  of  the  court's  jurisdiction 
is  to  determine  the  amount  of  the  lien,  and  direct  a 
sale  of  the  property  and  distribution  of  the  proceeds 
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thereof.  To  do  more  than  this  would  be  to  deprive 
appellant  of  her  constitutional  right  of  trial  by  jury 
as  to  any  additional  claim  founded  upon  an  implied 
promise  to  pay  the  reasonable  value  of  materials  al- 
leged to  have  been  furnished  and  labor  to  have  been 
performed.  The  opinion  rendered  herein  simply 
holds  that  respondent  Allen  is  entitled  to  a  lien 
to  the  extent  of  two  hundred  and  eight  dollars  and 
eighty  cents.  There  is  no  discussion  of  the  lia- 
bility of  appellant  for  any  other  or  greater  sum. 
It  would  seem  that  the  court  merely  contemplated 
a  decree  for  that  amount,  and  did  not  intend  that 
any  personal  judgment  should  be  entered  against 
the  appellant,  at  any  rate  for  any  sum  in  excess 
of  the  amount  of  the  lien  decree.  This  additional 
amount  is  based  upon  an  implied  promise.  It  can 
not  be  said  that  appellant  would  gain  nothing  by 
trial  by  jury  as  to  this  excess  of  lien  claim.  This 
right  is  guaranteed  by  the  constitution  and  appellant 
should  not  be  deprived  thereof  unless  the  cause  is 
clearly  within  the  jurisdiction  of  and  cognizable  by 
a  court  of  equity. 

In  Ming  Yue  v.  Coos  Bay  Railroad  Company, 
24  Or.  392,  this  court  defined  the  distinction  be- 
tween suits  in  equity  and  actions  at  law,  and  held 
that  a  complaint  for  the  foreclosure  of  a  mechanics' 
lien  which  did  not  state  a  cause  of  suit  could  not 
be  retained  and  treated  as  an  action  to  recover 
money.  In  that  case  there  was  no  cause  of  suit 
at  all  —  and  hence  equity  acquired  no  jurisdiction 
whatever.  In  this  case,  it  will  doubtless  be  con- 
tended that  equitable  jurisdiction  attached,  and  that 

29  Or.— 30. 


450  Allen  v.  Elwert.  [  29  Or. 

therefore,  having  acquired  jurisdiction,  equity  will 
retain  it  for  all  purposes.  Appellant  contends,  how- 
ever, that  equity's  jurisdiction  in  a  mechanics'  lien 
suit  is  governed  by  the  statutes  creating  and  pro- 
viding for  the  enforcement  of  the  lien  —  in  other 
Avords,  that  equity  has  no  jurisdiction  except  to 
foreclose  the  lien.  Our  statute  does  not  contem- 
plate a  personal  decree  —  the  statute  is  intended  to 
operate  and  apply  to  certain  property  which  may 
and  is  to  be  sold  on  execution  to  satisfy  a  given 
lien.  It  is  true  the  decree  may  operate  as  a  per- 
sonal decree  as  to  any  deficiency  which  may  re- 
main after  there  has  been  a  sale  of  the  property 
subject  to  the  lien,  and  it  fails  to  satisfy  the 
amount  due  on  the  lien:  Phillips  on  Mechanics' 
Liens  (3d  ed.),  §  447;  Hildebrandt  v.  Savage,  4  Wash. 
St.  524;  Green  v.  Sprague,  120  111.  419.  In  some 
states  a  personal  decree  is  allowed  for  the  amount  of 
the  lien  even  where  the  lien  itself  fails,  but  Ming 
Yue  v.  Coos  Bay  Railroad  Company,  24  Or.  392,  holds 
to  the  contrary  and  is  conclusive  on  that  point. 

In  the  Ming  Yue  case  the  lien  did  not  exist  — 
it  was  wholly  invalid.  In  this  case  it  does  not  exist 
—  it  is  invalid  as  to  any  amount  in  excess  of  two 
hundred  and  eight  dollars  and  eighty  cents.  All 
items  of  the  claim  above  the  two  hundred  and  eight 
dollars  and  eighty  cents  have  been  declared  by  the 
court  to  be  nonlienable.  The  jurisdiction  in  each 
case  is  to  foreclose  the  lien.  In  the  former  it  has 
nothing  to  operate  upon;  in  the  latter  it  ceases 
when  the  lien  has  been  declared  and  foreclosed.  As 
to    any   sum   in    excess    of    the   actual  lien   there   is 
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nothing  for  the  equitable  jurisdiction  to  operate 
upon.  In  other  words,  the  jurisdiction  of  the  court 
is  bounded  and  limited  by  the  foreclosure  of  the 
lien:  Phillips  on  Mechanics'  Liens  (3d  ed.),  §  447. 
The  statute  is  to  determine  the  manner  in  which 
the  judgment  is  to  operate,  and  there  can  be  no 
authority  to  enter  a  personal  decree  against  the 
owner  unless  the  statute  expressly  so  provides.  Our 
statute  (Hill's  Code,  §§  3669,  3670,)  provides  for  a 
lien  upon  the  structure  and  the  land  upon  which  it 
is  situated,  to  the  extent  of  the  owner's  interest — 
but  does  not  provide  for  any  personal  decree.  In 
section  3677,  Hill's  Code,  it  is  provided  that  each 
claimant  may  have  execution  for  any  balance  due 
him  after  distribution  made  as  directed  therein.  The 
statute  does  not  provide  even  for  a  personal  decree 
to  the  amount  of  the  lien — it  merely  causes  the 
decree  to  operate  as  a  personal  decree  as  to  any 
deficiency  after  distribution  of  the  proceeds  of  the 
sale  of  the  property.  The  statute  cannot  surely  be 
said  to  authorize  a  personal  decree  for  a  claim  — 
nonlienable  —  over  and  above  the  amount  of  the 
lien.  The  object  of  the  statute  is  simply  to  subject 
the  property  to  the  lien,  and  a  foreclosure  suit  gives 
no  jurisdiction  except  to  foreclose  the  lien  and  sub- 
ject the  property  to  its  satisfaction. 

Section  3677  also  provides  that  "the  proceedings 
upon  the  foreclosure  of  the  liens  created  by  this  act 
shall  be,  as  nearly  as  possible,  made  to  conform  to 
the  proceedings  of  a  foreclosure  of  a  mortgage  lien 
upon  real  property."  Now,  as  section  414  of  Hill's 
Code   provides   that  if    a   promissory   note   or   other 
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personal  obligation  for  the  payment  of  the  debt  ha 
been  given  by  the  mortgagor  a  recovery  of  the 
amount  may  also  be  decreed  in  personam,  it  may 
be  argued  that  a  personal  decree  is  therefore  author- 
ized. Section  3677  merely  provides  that  the  forms 
of  foreclosure  of  a  realty  mortgage  shall  be  followed 
as  nearly  as  possible,  it  does  not  extend  or  apply 
the  provisions  of  section  414  to  mechanics'  liens. 
Besides,  the  personal  decree  provided  for  by  section 
414  is  limited  exclusively  to  those  cases  where  a 
promissory  note  or  other  personal  obligation  has 
been  given  for  the  payment  of  the  debt.  It  does 
not  embrace  a  mere  implied  promise  to  pay:  Van 
Ogden  v.  Durham,  35  Cal.  141.  The  personal  de- 
cree for  the  amount  of  the  note  in  a  realty  fore- 
closure is  purely  statutory  and  is  not  otherwise 
authorized.  No  such  statutory  provision  exists  as  to 
mechanics'  liens.  If  it  be  contended  that  section 
414  covers  a  mechanics'  lien  of  and  by  itself,  the 
personal  decree  is  still  unauthorized,  for  there  is  in 
this  case  no  note  or  other  personal  obligation  for 
the  payment  of  the  debt.  The  claim  is  simply  in 
the  nature  of  assumpsit.  It  is  therefore  respectfully 
submitted  that,  as  the  nature  and  character  of  the 
decree  in  the  suit  of  foreclosure  of  a  mechanics1 
hen  is  to  be  determined  solely  by  the  statutes  cre- 
ating and  providing  for  the  enforcement  of  the  lien, 
and  as  our  statutes  make  no  provision  for  a  per- 
sonal decree,  (not  even  for  the  amount  of  the  lien 
itself,)  the  motion  to  recall  and  revise  the  mandate 
as  petitioned  for  should  be  granted,  and  such  cor- 
lection  and  revision  be  made. 
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Contra  there  was  filed  the  following  brief  by  Mr. 
George  H.  Durham: 

The  appellant  has  filed  a  motion  herein  to  recall 
the  mandate  of  this  court  which  had  been  entered 
of  record  in  the  Circuit  Court  of  the  State  of  Ore- 
gon for  Multnomah  County,  in  the  above  entitled 
suit,  upon  the  ground  that  the  supreme  court  had  no 
jurisdiction  to  render  a  judgment  or  decree  in  favor 
of  Allen  for  such  portions  of  his  account  involved 
in  said  suit  as  this  court  determined  were  not  lien- 
able.  Allen's  claim  covered  a  number  of  different 
items,  growing  out  of  and  composing  one  transac- 
tion. The  court  below  found  substantially  for  the 
amount  claimed  by  Allen,  but  this  court  determined 
that  he  was  entitled  to  a  lien  to  the  extent  of  two 
hundred  and  eight  dollars  and  eighty  cents,  and 
gave  him  a  judgment  for  the  remainder  of  his  claim 
as  found  by  the  court  below.  The  burden  of  coun- 
sel's contention  seems  to  be  that  a  mechanics'  lien 
is  purely  the  creature  of  statute,  and  that  an  equity 
court  in  enforcing  it  derives  its  jurisdiction  also 
from  the  statute,  and  that  therefore  it  can  do  no 
more  than  declare  the  amount  of  lien  and  direct  the 
sale  of  the  property  in  satisfaction  thereof.  It  is  ad- 
mitted that  the  lien  of  a  mechanic  or  material  man 
in  this  state  is  dependent  upon  the  statute,  but  we 
submit  that  the  vice  of  appellant's  argument  lies  in 
the  assumption  that  the  jurisdiction  of  an  equity 
court  to  enforce  or  foreclose  such  lien  is  also  purely 
statutory.  We  contend  that  such  jurisdiction  is  in- 
herent in  the  court  as  a  court  of  equity,  and  is  not 
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at  all  based  upon  the  statute  which  creates  the  lien; 
and  if  we  are  correct  in  this  proposition,  then  it 
follows  that  there  is  nothing  in  the  case  to  take  it 
out  of  the  ordinary  rule  governing  the  procedure 
and  jurisdiction  of  equity  courts. 

Counsel  quotes  to  some  extent  from  section  3677 
of  Hill's  Code.  This  section  declares  that  suits  to 
enforce  liens  created  by  this  act  shall  be  brought 
in  the  circuit  courts,  and  that  the  pleadings  and 
other  proceedings  shall  be  the  same  as  in  other 
cases.  We  submit  that  this  clause  confers  no  new 
jurisdiction  or  power  upon  the  circuit  courts,  but  is 
merely  declaratory,  in  so  far  as  it  directs  that  such 
suits  shall  be  brought  in  the  circuit  courts,  of  the 
law  as  it  already  existed  independent  of  the  statute. 
It  does,  however,  provide  that  the  practice  and 
"  other  proceedings  "  shall  be  the  same  as  in  other 
cases,  evidently  meaning  "as  in  other  equity  cases." 
The  same  section  proceeds  to  say  "that  in  all  suits 
#to  enforce  any  lien  created  by  this  act,  all  persons 
personally  liable  and  all  lienholders  whose  claims 
have  been  filed  for  record,  etc.,  and  all  other  per- 
sons interested  in  the  matter  in  controversy  or  in 
the  property  sought  to  be  charged  with  the  lien, 
may  be  made  parties."  It  further  provides  that  the 
proceedings  upon  the  foreclosure  of  the  liens  created 
by  this  act,  shall  conform  as  nearly  as  possible  to 
the  proceedings  of  the  foreclosure  of  a  mortgage 
lien  upon  real  property.  It  seems  to  us  that  this 
provision  of  the  statute  authorizing  all  persons  per- 
sonally liable  to  be  made  parties  must  be  con- 
sidered  to   mean   something,    must  have  some   pur- 
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pose,  and  we  take  it  that  that  purpose  is  found 
in  the  fact,  and  that  it  is  perfectly  competent  for  a 
court  of  equity,  having  obtained  jurisdiction  of  the 
subject  matter  of  a  suit  for  any  purpose,  to  pro- 
ceed to  a  final  determination  and  determine  all 
questions  involved  in  the  case.  If  it  had  been 
intended  by  the  legislature  to  limit  the  jurisdic- 
tion of  the  circuit  court,  it  would  not  have  been 
necessary  to  have  permitted  or  required  any  par- 
ties to  the  suit,  other  than  the  lien  claimants, 
the  contractor,  and  the  owners  of  the  property 
upon  which  it  was  sought  to  fasten  the  lien;  but 
the  statute  goes  beyond  that,  and  in  express  terms 
permits  all  persons  personally  liable  to  be  brought 
in,  and  unless  it  is  to  be  assumed  that  the  legis- 
lature intended  to  do  a  vain  and  nugatory  thing,  it 
must  be  assumed  that  the  reason  for  bringing  in 
all  persons  who  are  in  anywise  personally  liable 
was  that  there  might  be  a  full  and  complete  de- 
termination of  all  matters  involved  in  the  trans- 
action out  of  which  the  lien  arose. 

We  also  contend  that  the  provisions  of  section 
414,  Hill's  Code,  should  be  read  in  connection 
with  section  3677,  above  cited.  Counsel  for  appellant 
assumes  in  his  argument  that  any  personal  obli- 
gation contemplated  by  section  414  is  necessarily 
in  the  nature  of  a  promissory  note  or  obligation, 
evidenced  by  writing,  but  we  submit  that  this 
construction  is  too  narrow,  and  is  not  borne  out 
by  the  fair  interpretation  of  the  words  especially 
taken  in  connection  with  the  last  paragraph  of 
section    3677,    with    which    section    414    should    be 
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read.  It  seems  to  us  that  the  only  question  which 
is  fairly  under  consideration  here,  is  whether  it  is 
competent  for  an  equity  court,  having  jurisdiction  of 
the  subject  matter  of  the  suit,  and  of  the  parties,  to 
proceed  to  a  full  determination  of  all  the  questions 
involved  in  the  controversy,  and  this  independent 
of  any  statute.  It  is  a  familiar  doctrine  of  equity 
that  where  a  chancery  court  has  jurisdiction  of  a 
case  for  one  purpose,  which  purpose  is  clearly 
established  to  be  within  the  equity  jurisdiction,  it 
will  generally  retain  the  case  until  all  matters  in- 
volved are  disposed  of.  This  is  also  held  in  the 
case  of  Phipp8  v.  Kelly,  12  Or.  221.  In  the  case 
of  Lynch  v.  Metropolitan  Elevated  Railway  Company, 
129  N.  Y.  274,  (26  Am.  St.  Rep.  523,  and  note,) 
it  is  held  that  where  a  court  of  equity  has  juris- 
diction for  one  purpose,  it  may  retain  it  until  the 
entire  controversy  is  settled.  The  doctrine  of  this 
case  has  been  followed  in  Hayne  v.  Whitsett,  18 
Or.  454.  Now  in  this  case  the  plaintiff  presented 
in  his  complaint  a  case  of  equitable  cognizance; 
the  defendant  Allen,  also  a  lien  claimant,  set  forth 
his  cause  of  suit.  The  court  unquestionably  had 
jurisdiction  of  the  subject  matter  of  this  suit  and 
of  the  parties.  This  court  in  its  decree  complained 
of  by  appellant  found  that  a  number  of  items 
composing  the  claim  of  Allen  were  not  the  sub- 
jects of  a  lien  under  the  statute,  and  gave  him  a 
lien  for  only  two  hundred  and  eight  dollars  and 
eighty  cents,  but  did  find,  as  the  court  below  had 
found,  that  he  had  rendered  other  services  for 
which    this    court    said    he   was    not   entitled   to   a 
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lien,  amounting  to  several  hundred  dollars  in  addi- 
tion, and  gave  him  a  judgment  therefor.  The 
testimony  had  all  been  taken,  the  parties  had  had 
their  day  in  court,  and  it  is  a  familiar  proposition 
that  equity  abhors  a  multiplicity  of  suits. 

In  the  case  of  Russell  v.  Clark's  Executors  11  U.  S. 
(7  Cranch),  69,  the  United  States  Supreme  Court  an- 
nounced the  following  universal  rule:  "That  if  cer- 
tain facts  essential  to  the  merits  of  a  claim  purely 
legal  be  exclusively  within  the  knowledge  of  the 
party  against  whom  the  claim  is  asserted,  he  may 
be  required  in  a  court  of  chancery  to  disclose  those 
facts,  and  the  court  being  thus  rightfully  in  posses- 
sion of  the  case,  will  proceed  to  determine  the 
whole  matter  in  controversy.'  The  rule  has  been 
asserted  by  many  American  courts  in  very  general 
terms  that  whenever  a  court  of  equity  has  obtained 
jurisdiction  of  the  case  for  any  one  purpose,  it  may 
retain  such  cause  for  the  purpose  of  adjudicating 
upon  all  the  matters  involved  and  of  granting  com- 
plete relief.  Pomeroy  in  his  work  on  Equity  Ju- 
risprudence, says:  "This  power  which  the  equity 
courts  possess,  of  deciding  the  whole  matter  in  one 
judicial  proceeding,  and  of  thus  avoiding  a  repeti- 
tion or  circuity  of  legal  actions,  is  a  fruitful  source 
of  the  current  equitable  jurisdiction."  The  same 
author  in  the  close  of  section  138,  suggests  that  tiie 
statutes  of  many  of  the  states  have  enlarged  the 
original  and  inherent  jurisdiction  of  equity  courts 
rather  than  limit  them,  and  as  examples,  among 
others,  he  mentions  the  ordinary  equitable  suit  to 
enforce  mechanics'  liens.     From  a  general  review  of 
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the  equity  authorities,  as  well  as  a  fair  interpreta- 
tion of  our  statutes,  we  submit  that  the  court  had 
an  undoubted  right  to  determine  the  controversy  in 
this  case,  by  declaring  the  amount  of  respondent 
Allen'B  lien  in  the  first  instance  and  thereafter  giv" 
ing  him  judgment  for  the  amount  otherwise  due 
him,  against  the  party  personally  liable. 

Decided,  July  6,  1896. 

Per  Curiam.  After  considering  the  carefully 
prepared  briefs  presented  for  and  against  the  pres- 
ent motion,  we  are  agreed  that  the  motion  should 
be  granted.  The  principles  enunciated  in  Ming  Yiie 
v.  Coos  Bay  Railroad  Company,  24  Or.  392,  are  de- 
cisive of  this  question.  Mandate  Recalled. 


Decided  at  Pendleton,  July  18,  1890. 
NEUBERGER  v.  BOYCE. 

[46  Foe  906.] 

Skbtici  of  Notice  of  Appeal  —  Code,  g  531.—  8ervice  of  a  notice  of  ap- 
peal from  the  circuit  to  the  supreme  court  made  upon  a  record  at- 
torney of  the  adverse  party  in  the  county  where  the  trial  was  had 
is  good,  although  such  attorney  may  reside  in  another  county. 

From  Harney:  Morton  D.  Clifford,  Judge. 

This  is  a  suit  brought  in  the  Circuit  Court  for 
Harney  County  by  A.  Neuberger  and  pthers  to  set 
aside  a  general  assignment  for  the  benefit  of  credit- 
ors made  by  the  defendant  Boyce  to  his  codefendant 
Haines,  on  the  ground  that  the  same  is  fraudulent 
and  void  as  to  plaintiffs.  On  August  tenth,  eighteen 
hundred  and  ninety-three,  the  defendant  Boyce,  be- 
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ing  insolvent,  made  an  assignment  of  his  property 
for  the  benefit  of  creditors  to  the  defendant  Haines, 
who  qualified  and  took  possession  thereof  on  the 
fifteenth  of  the  month.  On  the  twenty-second  plain- 
tiffs commenced  their  actions  at  law  against  Boyce 
to  recover  nine  hundred  and  fifty-two  dollars  and 
ninety-two  cents  and  two  hundred  and  seventy-five 
dollars,  respectively,  and  caused  writs  of  attachment 
to  be  issued  and  placed  in  the  hands  of  the  sheriff 
of  Harney  County  for  service. 

The  officer  being  unable  to  find  any  property  be- 
longing to  Boyce  except  what  was  in  possession  of 
Haines  under  the  assignment,  seized  and  took  into 
his  possession  such  property  by  force,  and  trans- 
ported it  to  the  county  seat,  some  miles  distant, 
and  retained  possession  thereof  until  the  eighteenth 
day  of  December,  eighteen  hundred  and  ninety-three, 
when  Haines  regained  possession  in  an  action  for  its 
recovery.  In  the  mean  time  Haines  had  proceeded 
with  the  discharge  of  his  duties  as  assignee,  made 
an  invoice  and  filed  an  inventory,  corresponded  with 
the  creditors,  obtaining  from  them  all  except  the 
plaintiffs  a  statement  of  their  respective  claims,  and 
incurred  considerable  expense  in  so  doing.  On  Aug- 
ust twenty-fifth,  eighteen  hundred  and  ninety-three, 
three  days  after  the  issuance  of  said  writs  of  at- 
tachment, this  suit  was  commenced,  and  thereupon 
Haines  was  enjoined  from  "further  disposing  of  the 
property."  Haines  answered,  denying  the  allegations 
of  the  complaint,  and  alleging  that  the  assignment 
was  made  in  good  faith  for  the  purpose  of  making 
a  fair  and  equitable  distribution  of  Boyce's  property 
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among  his  creditors.  Upon  the  issues  thus  joined  a 
trial  was  had,  resulting  in  a  decree  declaring  the  as- 
signment fraudulent  and  void,  and  directing  Haines 
to  immediately  deliver  to  the  sheriff  of  Harney 
County  all  the  property  received  by  him  from 
Boyce,  or,  in  default  thereof,  that  the  plaintiffs  re- 
cover of  said  Haines  its  value,  found  and  ascer- 
tained to  be  two  thousand  one  hundred  and  thirty- 
six  dollars  and  sixteen  cents.  From  this  decree 
Haines  appeals  by  serving  in  Harney  County  a 
notice  thereof  on  C.  W.  Parrish,  respondents'  at- 
torney of  record,  who  resides  in  Grant  County. 

Reversed. 

For  appellants  there  was  a  brief  by  Messrs.  Fee, 
Carter,  Hailey  and  Austin,  with  an  oral  argument 
by  Mr.  James  A.  Fee. 

For  respondent  there  was  an  oral  argument  by 
Mr.  John  Bruce  Messick. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  plaintiffs  move  to  dismiss  the  appeal  on  the 
ground  that  service  of  notice  of  appeal  on  the  at- 
torney of  record  of  the  adverse  party  who  does  not 
reside  in  the  county  where  the  action  or  suit  was 
tried  is  void,  although  it  may  in  fact  be  made  in 
such  county.  It  has  repeatedly  been  held,  and  may 
now  be  regarded  as  settled,  that  under  section  531 
of  Hill's  Code  service  of  a  notice  of  appeal  may  be 
made  either  upon  a  party  or  his  attorney  of  record, 
even   if    the   attorney   resides   in    the    county   where 
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the  trial  was  had,  although  this  is  a  very  broad 
construction  of  the  statute,  which  would  seem  to  re- 
quire that  when  a  party  has  a  resident  attorney 
service  shall  be  made  upon  him,  and  not  otherwise: 
Butler  v.  Smith,  20  Or.  126  (25  Pac.  381).  But  we 
are  unwilling  to  carry  the  doctrine,  to  the  extent 
contended  for  by  the  plaintiffs  by  holding  that  the 
section  referred  to,  which  provides  that  when  a 
party  has  an  attorney  residing  in  a  county  where 
the  action  or  suit  is  pending  service  of  notices 
shall  be  made  upon  him,  and  not  the  party,  requires 
that  in  all  other  cases  such  service  shall  be  made 
upon  the  party,  and  not  the  attorney.  Such  a  doc- 
trine would  be  extremely  inconvenient,  often  defeat 
the  ends  of  justice,  and  would  be  a*  technical  con- 
struction of  the  statute,  unwarranted  either  by  the 
demands  of  justice  or  established  practice.  An  at- 
torney stands  for  and  represents  his  client,  and,  in 
the  absence  of  a  statute  providing  otherwise,  service 
of  notice  of  all  interlocutory  motions  or  proceedings 
arising  in  the  course  of  an  action  or  suit,  includ- 
ing notices  of  appeal,  may  be  made  upon  him  with 
like  effect  as  if  upon  the  party  himself:  2  Ency.  of 
Pleading  and  Practice,  222;  Wade  on  Notice,  §§  109 
and  1321;  Tripp  v.  Santa  Rosa  Street  Railway  Com- 
pany, 144  U.  S.  246  (12  Sup.  Ct.  655);  Tripp  v. 
DeBow,  5  How.  Pr.  114;  United  States  v.  Curry,  47 
U.  S.  (6  How.),  106;  Welton  v.  Garibardi,  6  Cal. 
245.  Indeed,  some  of  the  authorities  referred  to 
seem  to  indicate  that  such  service  must  be  made 
upon  the  attorney  alone,  but  the  better  rule  no 
doubt  is  that  it  may  be  made  upon  either  the  party 
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or  his  attorney.  Now,  the  only  change  or  modifica- 
tion of  this  rule  to  be  found  in  our  statute  is  the 
provision  of  section  531  of  the  Code,  that  if  the 
attorney  resides  in  the  county  where  the  action 
is  pending,  service  must  be  made  upon  him,  and 
not  otherwise.  But  it  does  not  provide  or  attempt 
to  provide  that  service  shall  not  be  made  in  such 
county  upon  a  nonresident  attorney,  and,  in  the 
absence  of  such  a  provision,  we  are  of  the  opinion 
that  service  of  a  notice  of  appeal  upon  the  attorney 
of  record,  made  in  the  county  where  the  trial  was 
had,  is  good  and  valid,  although  he  does  not  reside 
there;  and  the  motion  to  dismiss  must  be  overruled. 
Upon  the  merits  little  need  be  said.  Counsel 
for  plaintiffs  have  not  seen  fit  to  file  a  brief  on 
the  merits,  or  argue  the  case  orally,  but  neverthe- 
less we  have  carefully  examined  the  record;  and 
are  clear  that  the  decree  cannot  be  sustained, 
either  upon  the  law  or  facts.  There  is  not  a  scin- 
tilla of  evidence  showing  or  even  tending  to  show 
that  Haines  was  guilty  of  any  fraud  or  misconduct 
in  the  matter,  or  that  he  knew  or  had  reason  to 
suspect  that  Boyce  contemplated  a  fraudulent  as- 
signment, but,  on  the  contrary,  the  evidence  shows 
beyond  doubt  that  he  acted  in  the  utmost  good 
faith.  He  knew  nothing  about  Boyce's  financial 
condition,  or  that  he  contemplated  making  an  as- 
signment, until  a  day  or  two  before  it  was  made, 
when  Boyce,  at  the  suggestion  of  his  attorney,  re- 
quested him  to  act  as  assignee.  This  he  declined 
to  do  until  he  could  be  further  advised  in  the 
matter.     After  advising  himself  as  to  the  duties  and 
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responsibilities  of  an  assignee,  and  the  probable 
length  of  time  it  would  take  to  close  up  the  estate, 
he  consented  to  act,  the  assignment  was  made, 
and  all  the  property  of  Boyce,  so  far  as  he  knew 
or  had  reason  to  believe,  turned  over  to  him  to 
be  distributed  among  the  creditors  as  by  law  pro- 
vided. But,  notwithstanding  all  this,  the  decree 
of  the  court  below  is  against  him  personally  for 
the  full  value  of  the  property  assigned,  without 
either  allegation  or  evidence  to  sustain  it.  The 
suit,  although  originally  begun  as  a  creditor's  bill 
to  uncover  property  alleged  to  have  been  fraudu- 
lently transferred,  seems  during  its  progress  to 
have  been  transformed  by  some  legerdemain  into 
an  ordinary  action  of  replevin,  prosecuted  by  the 
plaintiffs  against  Haines  alone,  and  resulted  in  a 
judgment  against  him  in  favor  of  the  sheriff  of 
Harney  County  for  the  recovery  of  the  possession 
of  certain  personal  property,  or,  in  case  a  return 
thereof  could  not  be  had,  a  judgment  in  favor  of 
the  plaintiffs  in  this  suit  for  its  value,  being 
more  than  double  the  amount  of  their  demand 
against  Boyce.  It  is  but  just,  however,  to  the  court 
below  to  say  that  the  form  of  the  decree  as  entered 
was  never  contemplated  by  it.  Its  conclusion  from 
the  evidence  was  that  the  assignment  from  Boyce  to 
Haines  was  fraudulent  and  void  as  to  the  plaintiffs, 
and  should  be  set  aside  as  to  them,  and  the  prop- 
erty subjected  to  seizure  uiider  their  attachment. 
But  in  this  we  think  the  court  was  in  error.  The 
assignment  was  made  for  the  benefit  of  all  Boyce's 
creditors,  and  transferred  all  his  property  to  Haines, 
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whether  included  in  the  inventory  or  not,  (Satrin 
v.  Lebenbaum,  26  Or.  420,  38  Pac.  434,)  and  it  is 
difficult  to  perceive  how  it  can  be  declared  fraudu- 
lent as  to  general  creditors  when  it  will  operate 
to  distribute  his  property  equally  among  them  all. 
The  plaintiff  had  at  the  time  of  the  assignment 
no  superior  rights  or  equities  over  any  of  the 
other  creditors,  and  should  not  be  allowed  to 
absorb  the  estate  to  the  exclusion  of  others  equally 
meritorious  with  them  on  mere  suspicion  or  con- 
jecture as  to  the  motives  of  Boyce  in  making  the 
assignment,  or  because  of  his  misrepresentations 
as  to  his  financial  condition  on  the  faith  of  which 
they  extended  him  credit.  The  general  assignment 
law  is  intended  as  an  easy  and  convenient  way  by 
which  an  insolvent  debtor  may  make  an  equita- 
ble distribution  of  his  property  among  his  credit- 
ors, and  an  assignment  made  thereunder  should 
not  be  set  aside  as  fraudulent  unless  the  evidence 
clearly  shows  it  to  have  been  made  with  that  in- 
tent. The  decree  of  the  court  below  will  be  re- 
versed, and  the  complaint  dismissed. 

Reversed, 


I  29  464  Decided  at  Pevdurow  May  11,  189ft. 
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■  S _8<b|  STATE  EX   REL.  v.  STEVENS. 

[44  P»C.  898.] 

'  Pleading  ih  Quo  W a rbahto— Judicial  Notice.— A  complaint  in  an 
action  to  oust  a  person  from  an  office  her  right  to  which  depends 
upon  the  constitutionality  of  a  statute  need  not  set  out  the  statute 
nor  allege  its  unconstitutionality,  as  the  court  will  take  judicial 
knowledge  of  its  existence  and  provisions,  and  besides,  a  general  al- 
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legation  that  the  defendant  unlawfully  intrudes  into  and  usurps 
the  office  is  sufficient  to  call  upon  him  to  disclose  his  title. 

2.  Pleading— Quo  Warbanto— Code,  f  357.— Section  357  of  Hill's  Code, 

(providing  that  an  action  to  oust  from  a  public  office  any  person 
unlawfully  holding  the  same  may  be  maintained  in  the  name  of 
the  state,  upon  information  of  the  prosecuting  attorney  or  upon 
the  relation  of  a  private  party,)  is  sufficiently  complied  with  where 
the  complaint  in  an  action  by  the  state,  on  relation  of  a  private 
person,  is  signed  by  the  prosecuting  attorney  in  his  official  capacity: 
State  ex  rel.  v.  Lord,  23  Or.  498,  distinguished. 

3.  Judicial  Notice— Matters   Dehors  the  Record.— In  quo  warranto 

for  possession  of  a  public  office,  the  fact  that  the  relator,  since  the 
commencement  of  the  action,  has  abandoned  the  office  by  accepting 
another  cannot  be  urged  as  a  defense  on  appeal,  where  this  fact  ia 
not  shown  by  the  record. 

4.  Schools— Constitutional    Law— Eligibility  of  Women  to   Office. 

— The  office  of  county  superintendent  of  common  schools,  though 
not  mentioned  in  the  Oregon  constitution,  was  at  the  time  of  the 
adoption  of  that  instrument  and  is  now  a  county  office  within 
article  VI,  section  8  thereof,  providing  that  no  person  shall  be 
elected  or  appointed  to  a  county  office  who  shall  not  be  an  elector 
of  the  county;  and  the  act  of  eighteen  hundred  and  ninety- three* 
(Laws,  1893,  p.  62,)  making  women  eligible  to  educational  offices, 
is  unconstitutional,  as  applied  to  that  office,  since  only  male  citizens 
are  eligible  to  county  offices  under  article  II,  section  2  of  the  said 
constitution. 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 

This  is  an  action  commenced  in  the  name  of  the 
state,  by  the  district  attorney  of  the  sixth  judicial 
district,  upon  a  relation  of  J.  L.  Carter,  to  oust  Nel- 
lie M.  Stevens  from  the  office  of  county  superintend- 
ent of  common  schools  for  Union  County,  and  to  re- 
instate the  relator  therein.  The  complaint  avers 
in  substance,  that,  at  the  regular  state  and  county 
election,  in  June,  eighteen  hundred  and  ninety-four, 
the  defendant  was  a  candidate  for  the  office  of  county 
superintendent  of  common  schools  for  Union  County, 
and  received  a  plurality  of  all  the  votes  cast  there- 


r 


466  State  ex  rel.  v.  Stevens.  [29  Or- 

for,  and  thereafter  duly  received  her  certificate  of 
election;  that  at  the  time  of  her  election  .  she  was, 
and  still  is,  ineligible  to  hold  or  occupy  such  office 
for  the  reason  that  she  is  not  a  male  citizen  of  the 
United  States  or  of  this  state,  but  a  woman,  and  by 
reason  thereof  is  disqualified  to  hold  the  office;  that 
on  November  twenty-first,  eighteen  hundred  and 
ninety-four,  she  usurped  and  intruded  into  the  office, 
and  thereafter  held  and  still  unlawfully  holds  the 
same  contrary  to  law;  that  at  the  regular  election  in 
eighteen  hundred  and  ninety-two,  the  relator  was 
duly  elected  to  said  office,  and  in  July  following 
entered  upon  the  discharge  of  the  duties  thereof, 
and  thereby  became  and  was  entitled  to  hold  and 
occupy  the  same  until  a  successor  should  be  duly 
appointed  or  elected  in  the  manner  provided  by  law, 
but  that  in  November,  eighteen  hundred  and  ninety- 
four,  he  was  compelled  by  judgment  in  a  mandamus 
proceeding  to  surrender  the  possession  of  the  books, 
papers,  and  indicia  of  the  office  to  the  defendant, 
and  she  thereafter  unlawfully  usurped  and  intruded 
into  such  office,  and  now  unlawfully  holds  the  same. 
To  this  complaint  a  demurrer  was  filed  on  the 
ground  that  the  court  had  no  jurisdiction  of  the 
subject  matter,  and  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  being 
overruled,  the  defendant  refused  to  further  plead, 
whereupon  the  court  rendered  judgment  as  prayed 
for  in  the  complaint  and  the  defendant  appeals. 

Affirmed. 
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For  appellant  there  was  an  oral  argument  and  a 
brief  by  Messrs.  J.  F.  Baker  and  T.  H.  Crawford,  urg- 
ing the  following  points: 

The  complaint  is  not  in  the  nature  of  an  in- 
formation, nor  does  the  state  appear  by  any  one 
authorized  by  law  to  appear  for  it:  State  ex  rel.  v. 
Lord,  28  Or.  498  (43  Pac.  474);  Frey  v.  Michie,  36 
N.  W.  184;  Vrooman  v..  Michie,  36  N.  W.  749.  It  will 
be  seen  by  an  examination  of  this  complaint  that 
J.  L.  Carter  is  the  party  making  the  complaint  upon 
his  own  relation,  and  that  it  is  not  the  complaint 
of  the  district  attorney,  upon  the  relation  of  Carter, 
nor  is  the  same  an  information  by  the  district  at- 
torney. It  is  true  that  the  district  attorney  signs 
the  complaint,  but  that  alone  does  not  make  the 
same  his  complaint  or  information.  We  contend 
that  the  action  provided  for  by  section  357  of  HilPs 
Code  must  be  instituted  in  the  name  of  the  state 
by  the  proper  district  attorney,  either  upon  his 
own  information  or  upon  the  relation  of  some  pri- 
vate person  interested  therein,  and  that  the  same 
must  be  prosecuted  by  him,  and  that  the  complaint 
to  be  sufficient  must  disclose  this  upon  its  face. 
This  view  is  further  strengthened  by  the  provisions 
of  sections  361  and  362  of  Hill's  Code,  which  pro- 
vide that  "the  prosecuting  attorney  in  addition  to 
the  statement  of  the  cause  of  action,  may  also  sep- 
arately set  forth  in  the  complaint  the  name  of  the 
person  rightfully  entitled  to  the  office,  with  a  state- 
ment of  the  facts  constituting  his  right  thereto." 
It   would   seem   clear   from   these  provisions   of  the 
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Code  that  the  right  to  institute  the  proceeding,  or 
file  the  information  is  regarded  as  incident  to  the 
office  of  the  public  prosecutor,  and  in  this  respect 
the  statute  does  not  change  the  rule  of  the  com- 
mon law. 

All  the  questions  raised  by  this  complaint  were 
raised  by  the  pleadings  in  the  case  of  Stevens  v. 
Carter,  27  Or.  553,  in  the  mandamus  proceedings, 
and  were  there  decided.  The  court  having  decided 
in  that  case,  that  respondent  got  possession  of  the 
office  in  November,  eighteen  hundred  and  ninety- 
four,  properly,  and  that  the  fact  of  respondent  being 
a  woman,  would  not  authorize  the  court  in  declaring 
her  ineligible,  since  she  was  elected  under  the  stat- 
ute allowing  women  to  hold  certain  offices  like  the 
one  in  question,  it  is  necessary  in  this  case,  for  the 
relator  to  allege  the  facts  showing  the  authority 
under  which  respondent  claims,  to  wit,  the  statute 
referred  to,  and  allege  further  that  it  is  unconstitu- 
tional. The  law  must  be  challenged  directly  by  the 
party  seeking  to  test  its  validity.  The  statute  in 
question  being  a  general  one,  the  party  claiming 
under  it  need  not  allege  it  or  prove  it,  as  it  is  in 
the  knowledge  of  the  court:  People  v.  Mahany,  13 
Mich.  492. 

Relator  has  accepted  a  state  office  in  a  far  dis- 
tant county,  has  left  the  county  where  this  suit  was 
instituted,  and  cannot  have  any  further  interest 
herein.  Under  such  circumstances  the  case  ought 
to  be  dismissed:  State  v.  Boyd,  51  N.  W.  964;  State 
ex  rel.  v.  Lord,  28  Or.  498;  State  v.  Stein,  14  N.  W. 
481;    State  v.  Hamilton,  45  N.  W.  279;   McClary   on 
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Elections  (2d  ed.),  §  253;  Page  v.  Hardin,  8  B.  Mon. 
648.  And  this  court  ought  to  take  judicial  notice 
of  the  fact  that  relator  has  accepted  an  office  by  ap- 
pointment from  the  governor:  Code,  §  708,  subdi- 
visions 3  and  5. 

The  courts  will  take  judicial  notice  of  laws  passed 
by  the  legislature,  but  will  not  take  notice  of  their 
unconstitutionality,  nor  will  they  pass  upon  a  con- 
stitutional  question,  and  decide  a  statute  invalid, 
unless  a  decision  upon  that  very  point  is  made  an 
issue  and  becomes  necessary  to  the  determination  of 
the  cause,  and  is  in  fact  the  very  lis  mota:  Cooley 
on  Constitutional  Limitations,  163;  Chauvin  v.  Vali- 
ton,  7  Mont.  581.  Every  presumption  is  in  favor  of 
the  constitutionality  of  an  act  of  the  legislature,  and 
this  presumption  continues  until  the  constitutionality 
of  the  act  is  challenged  in  some  maimer  known  to 
the  law,  and  by  some  one  authorized  to  question  its 
validity:  Cooley  on  Constitutional  Limitations,  183; 
People  v.  Van  Gaskin,  5  Mont.  352;  Cline  v.  Green- 
wood, 10  Or.  230;  Cook  v.  Port  of  Portland,  20  Or. 
582  (13  L.  R.  A.  535);  Dean  v.  Willamette  Bridge 
Company,  22  Or.  167  (15  L.  R.  A.  614);  Crowley  v. 
State,  11  Or.  512. 

Nor  will  the  court  listen  to  an  objection  made 
to  the  constitutionality  of  an  act  by  a  party  whose 
rights  it  does  not  affect,  and  who  therefore  has  no 
interest  in  defeating  it:  Cooley  on  Constitutional  Lim- 
itations, 163;  Sinclair  v.  Jackson,  8  Cow.  543;  Smith  v. 
McCarthy,  56  Pa.  St.  359;  Antoni  v.  Wright,  22  Gratt. 
857;  Wellington  v.  Petitioner,  16  Pick.  96;  DeJarnette  v. 
Haynes,    23    Miss.    600;    Matter  of  Albany   Street,   11 
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Wend.  149;   Williams  v.  Carlton,  51  Me.  449;  State  v. 
Rich,  20  Miss.  393. 

For  respondent  there  was  an  oral  argument  by 
Messrs.  John  L.  Rand,  district  attorney,  and  /.  D. 
Slater,  with   a   brief  urging  these  points: 

Writs  of  quo  warranto  and  informations  in  the 
nature  of  quo  warranto  have  been  abolished  in 
this  state,  but  we  retain  the  substance  of  those 
writs:  Hill's  Code,  §  351;  State  v.  Douglas  County 
Road  Company,  10  Or.  198,  199.  The  remedy  is  a 
civil  action:  Hamlin  v.  Kassafer,  15  Or.  456-462; 
Hill's  Code,  §§  354,  355;  19  Am.  and  Eng.  Ency. 
of  Law,  680-682. 

Defendant  must  show  by  what  title  she  holds 
the  office:  Commonwealth  v.  Commercial  Bank,  28  Pa. 
St.  383;  State  v.  Tilma,  49  N.  W.  806;  State  v.  DaU, 
27  N.  W.  343;  Commonwealth  v.  Commercial  Bank, 
10  Ohio,  535.  The  complaint  states  not  only  the 
usurpation  of  defendant  but  also  the  right  of  re- 
lator to  the  office,  and  that  is  sufficient. 

Under  the  facts  set  out  in  the  complaint  the 
relator  was  holding  over  under  color  of  title,  and 
had  an  interest  in  the  office:  Constitution  of  Ore- 
gon, article,  XV,  §1;  Hamlin  v.  Kassafer,  15  Or. 
460;  State  v.  Simon,  20  Or.  277;  Stevens  v.  Carter, 
27  Or.  553. 

The  demurrer  admits  that  the  defendant  is  a 
woman,  and  the  only  question  to  be  settled  is 
that  of  eligibility.  The  court  will  take  judicial 
knowledge  of  the  law,  and    its  validity  or  invalidity 
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need  not  be  pleaded:  HilFs  Code,  §  707,  subdi- 
vision 3;  Dolph  v.  Barney,  5  Or.  192;  Currie  v. 
Southern  Pacific  Company,  21  Or.  566. 

No  one  but  a  male  citizen  of  the  state  can  le- 
gally hold  the  office  of  superintendent  of  schools: 
Constitution,  Art.  VI,  §§  2,  6,  7,  8.  Therefore 
woman  is  not  eligible  to  that  office:  In  re  Cancella- 
tion from  Registry  List,  35  N.  E.  1094:  Aherns  v. 
English,  29  N.  E.  678;  Plumer  v.  Yost,  33  N.  E.  191, 
192,  193;  In  re  Inspectors,   25   N.  Y.    Supp.   1063. 

The  office  of  superintendent  of  common  schools 
was  in  existence  at  the  time  of  the  adoption  of  the 
constitution,  and  remained  in  force  under  its  terms: 
Laws  of  1855,  458;  Constitution,  Art.  XVIII,  §  8. 
That  office  is  then  a  constitutional  office.  See  cases 
cited  supra. 

Per  Curiam.  1.  The  necessity  for  an  imme- 
diate decision  renders  it  impossible  for  us  to  do 
anything  more  than  indicate  very  briefly  our  con- 
clusions. It  is  claimed  that  the  complaint  is  de- 
fective because  it  does  not  in  terms  tender  an  issue 
upon  the  constitutionality  of  the  act  of  the  legisla- 
ture authorizing  women  to  hold  educational  offices: 
Laws,  1893,  62.  But  it  is  unnecessary  to  set  out 
the  statute  or  allege  its  unconstitutionality  in  a 
complaint,  for  the  court  will  take  judicial  knowl- 
edge of  its  existence  and  provisions;  and,  besides, 
in  a  proceeding  of  this  kind  a  general  allegation 
that  the  defendant  unlawfully  intrudes  into  and 
usurps  the  office  is  sufficient  to  call  upon  him  to 
disclose  and  set  up   his   title  thereto:   High  on  Ex- 
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traordinary  Remedies,  §  712.  The  ordinary  rule  in 
civil  actions  which  imposes  the  burden  upon  the 
plaintiff  to  allege  and  prove  his  title  does  not  apply 
in  a  quo  warranto  proceeding,  the  object  of  which  is 
to  require  the  occupant  of  a  public  office  to  show 
by  what  right  or  authority  he  holds  and  exercises 
the  same,  and  if  he  fails  to  show  a  complete  title 
to  it  judgment  must  go  against  him 

2.  It  is  next  claimed  that  the  complaint  is  in- 
sufficient because  it  does  not  allege  that  the  action 
was  instituted  by  the  district  attorney  in  his  official 
capacity,  but  this  objection  is  without  merit.  The 
action  is  brought  in  the  name  of  the  state,  upon 
the  relation  of  a  private  party  and  is  signed  by  the 
district  attorney  in  his  official  capacity,  and  this 
is  sufficient  to  comply  with  the  provisions  of  section 
357  of  Hill's  Code,*  authorizing  such  proceedings,  if, 
indeed,  the  action  could  not  be  maintained  under 
the  statute  in  the  name  of  the  state  by  a  private 
relator  without  the  consent  of  the  district  attorney. 
The  case  of  State  ex  rel  v.  Lord,  28  Or.  498,  (43 
Pac.  480,)  is  not  in  point.  It  was  there  held  that 
a  suit  in  equity  in  behalf  of  the  state  in  its  sover- 
eign capacity  for  an  injunction  could  only  be  in- 
stituted by  the  proper  law  officer  in  his  official 
capacity,  and  under  the  responsibility  of  his  office, 
and  it  must  so  appear  in  the  complaint,  but  this  is 
an  action  at  law  authorized  by  statute,  and  there- 
fore this  rule  has  no  application. 

*  Section  867,  Hill's  Code,  here  referred  to,  reads  as  follows:  "  An  action 
at  law  may  be  maintained  In  the  name  of  the  state,  upon  the  Information 
of  the  prosecuting  attorney,  or  upon  the  relation  of  a  private  paity 
against  the  party  offending,  In  the  following  cases:   •    •   V— Reporter. 
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3.  Next,  it  is  claimed  that,  since  the  com- 
mencement of  this  action  the  relator  has  removed 
from  Union  County,  and  abandoned  the  office  by 
accepting  an  incompatible  one,  but  this  does  not 
appear  from  the  record,  and  we  are  not  aware 
of  any  rule  of  law  which  authorizes  us  to  take 
judicial  knowledge  thereof  on  this  appeal.  If  such 
is  a  fact,  and  it  constitute  a  defense  to  these 
proceedings,  it  must  be  made  to  hereafter  so 
appear  in  some  appropriate  manner.  The  only 
question  for  us  to  now  determine  is  whether  upon 
the  facts  stated  in  the  complaint  the  judgment  of 
the  court  below  is  erroneous. 

4.  This  disposes  of  the  objections  made  to  the 
complaint,  and  the  only  remaining  question  is 
whether,  under  the  constitution  and  laws  of  the 
state,  a  woman  is  eligible  to  the  office  of  county 
superintendent  of  common  schools.  The  contention 
of  the  defendant  is  that  the  act  of  eighteen  hundred 
and  ninety -three  which  provides  that:  "Women  over 
the  age  of  twenty-one  years,  who  are  citizens  of  the 
United  States  and  of  this  state,  shall  be  eligible  to  an 
educational  office  within  this  state,"  (Laws,  1893,  p. 
62,)  authorizes  her  to  hold  the  office  in  question. 
But,  if  the  statute  was  so  intended,  it  is  plainly  in 
violation  of  the  provisions  of  the  constitution,  and  to 
that  extent  void.  Article  VI,  section  8  of  the  con- 
stitution provides  that  "  No  person  shall  be  elected 
or  appointed  to  a  county  office  who  shall  not  be 
an  elector  of  the  county";  and  article  II,  section  2, 
of   the    same    instrument    defines    an    elector    as  a 

29  Or.— 32. 
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male  citizen.  Hence  it  necessarily  follows  that  none 
but  male  citizens  can  be  elected  or  appointed  to 
county  offices.  Now  the  office  of  superintendent  of 
common  schools,  although  not  so  mentioned  in  the 
constitution,  was,  at  the  adoption  of  that  instru- 
ment, and  ever  since  has  been,  and  is  now,  plainly 
and  unmistakably  a  county  office.  It  is  so  named 
and  designated  in  both  the  territorial  and  state 
statutes  creating  the  office  and  defining  the  juris- 
diction and  duties  of  the  occupant  thereof.  The 
incumbent  is  nominated  and  elected  at  the  same 
time  and  in  the  same  manner  as  other  county 
officers.  His  jurisdiction  is  coextensive  with  the 
boundaries  of  his  county;  his  salary  is  fixed  and 
paid  by  the  county,  and  vacancies  in  the  office 
are  filled  by  appointment  of  the  county  court.  In 
short,  the  office  is  in  every  sense  a  county  office. 
It  therefore  follows,  that,  whatever  views  we  may 
entertain  as  to  the  propriety  of  the  constitutional 
provisions  prohibiting  women  from  holding  county 
offices,  we  have  no  alternative  but  to  declare  that 
under  the  provisions  of  that  instrument  as  it  now 
exists,  they  are  ineligible  to  the  office  in  question, 
and  that  the  act  of  eighteen  hundred  and  ninety- 
three,  so  far  as  it  conflicts  with  the  constitution, 
is  void.  The  judgment  of  the  court  below  is  therefor 
affirmed.  Affirmed. 


Nov.  1896.]         Henrichsen  v.  Smith. 
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[42  Fac.  486;  44  Pac.  496.] 

I.  Jurisdiction  of  Supreme  Goubt — Appeal — Code,  \  541. — The  supreme 
court  does  not  acquire  jurisdiction  to  hear  and  determine  an  appeal 
under  Hill's  Code,  \  6-.1.  unless  the  transcript  is  filed  by  the  second 
day  of  the  next  term  after  the  appeal  is  perfected,  or  within  such 
further  time  as  may  be  allowed  in  the  manner  provided  by  law. 

>.  Abandoned  Appeal— Rules  of  Supreme  Court.— Rale  14  of  the  su- 
preme court  authorizing  the  affirmance  of  a  judgment  on  an  aban- 
doned appeal  does  not  apply  to  a  judgment  which  has  been  set 
aside  after  an  appeal  has  been  initiated;  nor  does  it  give  the  su- 
preme court  jurisdiction  to  determine  any  question  involved  in  the 
case. 

o.  Appealable  Order —Jurisdiction  of  Goubt.— Where  notice  of  ap- 
peal was  served  and  filed,  the  bond  was  given,  and  an  order  ex- 
tending beyond  the  term  the  time  for  presenting  a  bill  of  excep- 
tions was  made  before  adjournment  of  the  term,  such  order  op- 
erated to  retain  jurisdiction  in  the  trial  court,  so  that  a  subsequent 
order  made  after  the  term  is  not  appealable  on  the  ground  that  it 
is  void:  Deering  v.  Quivey,  28  Or.  656,  cited  and  approved. 

4.  Power  of  Judge  to  Sign  Bill  of  Exceptions— New  Trial. —  Failure 

of  an  appellant  who  has  served  notice  of  appeal  with  an  undertak- 
ing therefor,  to  submit  his  bill  of  exceptions  within  the  time  limited 
by  the  trial  judge  after  the  expiration  of  the  term,  does  not  pre- 
•  vent  the  judge  from  thereafter  signing  the  bill  of  exceptions  or 
vacating  the  judgment:  Che  Qcng  v.  Stearnt,  16  Or.  219,  approved 
and  followed. 

5.  Death   of   Trial  Judge— Duty  of  Successor  to  Settle   and  Sign 

Bill— New  Trial.— A  judgment  is  properly  vacated  and  a  new 
trial  granted,  where  an  appeal  has  been  taken  therefrom  and  the 
.trial  judge  dies  before  signing  the  bill  of  exceptions  which  presents 
disputed  issues  of  fact,  and  the  judge  who  succeeds  him  in  office 
refuses  to  sign  the  bill  because  of  his  ignorance  of  the  facts. 

6.  Official  Reporter's  Notes— Bill  of  Exceptions.— Laws,  1889,  page 

144,  making  the  notes  of  the  official  stenographic  reporter,  when 
transcribed  and  certified  by  him,  merely  prh^a  facie  evidence  of  the 
facts  stated  therein,  does  not  require  the  successor  of  a  trial  judge 
who  died  after  having,  within  the  term,  extended  beyond  the  term 
the  time  for  presenting  the  bill  of  exceptions,  to  settle  and  sign  the 
bill  on  the  strength  of  such  notes,  if  the  facts  are  disputed.  It  is 
proper  in  such  case  to  grant  a  new  trial. 


From  Multnomah:  Henry  E.  McGinn,  Judge. 
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Decided  November  18,  1896. 

On   Motion   to   Afkirm. 

This  is  a  motion  under  Rule  14  to  affirm  a  judg- 
ment on  an  alleged  abandoned  appeal.  In  February, 
eighteen  hundred  and  ninety-five,  plaintiff  recovered 
a  judgment  against  the  defendant  in  the  Circuit 
Court  of  Multnomah  County,  before  the  late  Judge 
Hurley,  from  which  he  took  an  appeal  a  short 
time  afterwards,  by  serving  a  notice  thereof,  and 
filing  the  same  with  proof  of  service,  together  with 
an  undertaking  in  the  court  below,  and  in  due  time 
prepared  and  presented  to  the  trial  judge  his  bill  of 
exceptions  for  allowance,  but  before  the  same  could 
be  settled  the  judge  died,  whereupon  Judge  Mc- 
Ginn,—  successor  of  Judge  Hurley, —  before  the  time 
for  filing  the  transcript  had  expired,  set  the  judg- 
ment aside,  and  ordered  a  new  trial  upon  defend- 
ant's motion,  on  the  ground  that,  having  no  au- 
thority to  sign  a  bill  of  exceptions  in  a  case  tried 
before  his  predecessor,  the  defendant  would  be  de- 
prived of  the  right  of  appeal  if  his  motion  was  de- 
nied. The  appellant  therefore  proceeded  no  further 
with  his  appeal,  and  the  respondent  now  brings  into 
court  a  copy  of  the  judgment,  undertaking,  notice  of 
appeal,  and  proof  of  service  thereof,  and  moves  for 
an  affirmance  under  Rule  14.  Denied. 

For  the  motion  there  was  an  oral  argument  by 
Mr.  T.  Harris  Bartlett. 

Contra  there  was  an  oral  argument  by  Mr.  Roscoe 
R.  Giltner. 
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Per  Curiam.  1.  From  this  statement  it  will  be 
seen  that  the  question  sought  to  be  determined  in 
this  proceeding  is  the  validity  of  the  order  of  Judge 
McGinn  setting  aside  the  judgment  and  granting  a 
new  trial,  but  we  have  no  jurisdiction  to  determine 
that  question.  Under  the  statute  this  court  does 
not  acquire  jurisdiction  to  hear  and  determine  a 
cause  unless  the  transcript  is  filed  by  the  second 
day  of  the  ensuing  term  after  the  appeal  is  per- 
fected, or  within  such  further  time  as  may  be  al- 
lowed in  the  manner  provided  by  law:  Hill's  Code, 
§  541.  The  requirements  of  this  section  have  not 
been  complied  with,  and  hence  the  court  is  without 
jurisdiction. 

2.  In  case  of  an  abandoned  appeal,  it  has  been 
the  practice  since  Hadley  v.  Heatfierly,  2  Or.  117,  for 
respondent  to  bring  into  this  court  certain  portions 
of  the  record,  and  have  the  judgment  affirmed  pro 
forma,  and  out  of  this  practice  has  grown  what  is 
now  Rule  14,  but  it  has  never  been  supposed  that 
by  such  a  proceeding  it  acquired  jurisdiction  to 
hear  and  determine  the  cause  or  any  question  at 
issue  therein.  This  practice  simply  provides  a 
means  by  which  respondent  may  have  the  fact  that 
an  appeal  has  been  abandoned  made  a  matter  of 
record,  but  it  cannot  be  used  for  the  purpose  of  de- 
termining any  controverted  questions  in  the  case. 
By  the  order  of  Judge  McGinn,  which,  for  the  pur- 
pose of  the  case,  must  be  assumed  to  be  valid,  the 
judgment  from  which  the  appeal  was  taken  ceased 
to  exist,  and  the  defendant  was  not  required  to  file 
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a  transcript,  and  hence  the  rule  in  reference  tc 
abandoned  appeals  does  not  apply.  It  follows  that 
the  motion  must  be  denied,  and  it  is  so  ordered. 

Motion  to  Affirm  Denied. 

Decided  April  6,  1890. 

On   Motion  to   Dismiss  Appeal. 

This  is  a  motion  to  dismiss  an  appeal.  The  rec- 
ord discloses  that  on  March  fourth,  eighteen  hun- 
dred and  ninety-five,  the  defendants  attempted  to  ap- 
peal from  a  judgment  rendered  against  them  in 
favor  of  plaintiff,  by  serving  and  filing  a  notice  and 
undertaking  therefor;  that  on  May  fourth,  an  order 
having  been  first  made  extending  the  time  for  sub- 
mitting a  bill  of  exceptions,  the  term  of  court  at 
which  the  said  judgment  was  rendered  was  ad- 
journed sine  die;  that  on  May  twenty-second,  and 
two  days  after  the  expiration  of  the  time  limited 
therefor,  the  defendants  presented  to  the  late  Judge 
Hurley,  who  tried  the  action,  their  bill  of  excep- 
tions, whereupon  the  court  made  an  order  permit- 
ting the  plaintiff  to  suggest  corrections  or  make  ob- 
jections thereto;  that  on  July  twentieth,  and  after 
the  usual  order  had  been  made  continuing  to  the 
next  term  all  actions,  suits,  and  proceedings  then 
pending  in  said  court,  the  May  term  thereof  expired 
by  adjournment.  On  September  tenth  Judge  Hurley 
died,  without  having  signed  the  bill  of  exceptions, 
and  was  succeeded  in  the  office  by  Judge  Henry  E. 
McGinn,  who,  having  no  knowledge  of  the  history 
of  the  trial  except  such  as  was  obtainable  from  an 
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inspection  of  the  official  stenogrphic  reporter's  certi- 
fied report  thereof,  declined  to  sign  the  bill  of  ex- 
ceptions, and,  upon  motion  of  the  defendants,  set 
aside  the  judgment  and  granted  a  new  trial,  from 
which  last  order  the  plaintiff  appeals. 

Dismissed. 

For  the  motion  there  was  an   oral   argument   by 
Mr.  T.  Harris  Bartlett. 

Contra  there  was  an  oral  argument  by  Mr.  Roicoe 
R.  Giltner. 

Per  Curiam.  3.  The  defendants'  counsel,  in 
support  of  the  order,  contends  that  it  is  not  a  final 
judgment,  and  therefore  not  appealable;  while  the 
plaintiff's  counsel  insists  that,  the  term  of  court  at 
which  the  judgment  was  rendered  having  expired, 
the  order  permitting  the  defendants  to  thereafter 
submit  a  bill  of  exceptions  was  not  such  a  proceed- 
ing as  would  authorize  the  court  at  a  subsequent 
term  to  vacate  the  judgment,  and,  having  done  so, 
its  order  is  a  void  judgment,  to  correct  which  an 
appeal  will  lie.  The  question  presented  for  consid- 
eration involves  the  power  of  the  court  to  make  the 
order  complained  of,  for  it  must  be  concluded  that 
if  the  court  at  the  time  it  was  made  had  the  au- 
thority to  vacate  the  judgment  and  grant  a  new  trial, 
its  order  to  that  effect  did  not  terminate  the  action, 
and  is  not  appealable:  [Kearney  v.  Snodgrass,  12  Or. 
311  (7  Pac.  309);  McBride  v.  Northern  Pacific  Rail 
road  Company  19  Or.  64  (23  Pac.  814);  Beekman  v. 
Hamlin,  23  Or.  313  (10  L.  R.  A.  454,  31  Pac.  707);] 
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but,  if  the  court  had  lost  jurisdiction  of  the  judg- 
ment, it  was  without  power  to  set  it  aside,  and  its 
order  in  that  respect  is  a  void  judgment,  and  there- 
fore reviewable  on  appeal:  Trullenger  v.  Todd,  5  Or. 
36;  Hume  v.  Bowie,  148  U.  S.  245  (13  Sup.  Ct.  582); 
Deering  v.  Quivey,  26  Or.  556  (38  Pac.  710).  In 
Bronson  v.  Schulten,  104  U.  S.  410,  Mr.  Justice 
Miller,  in  discussing  the  power  of  a  court  at  a 
subsequent  term  to  vacate  its  judgments,  says  "That 
after  the  term  has  ended  all  final  judgments  and 
decrees  of  the  court  pass  beyond  its  control,  unless 
steps  be  taken  during  that  term,  by  motion  or 
otherwise,  to  set  aside,  modify,  or  correct  them." 
The  doctrine  announced  in  that  case  was  approved 
in  Deering  v.  Quivey,  26  Or.  556,  (38  Pac.  710,)  and 
has  become  the  rule  of  practice  in  this  state;  and 
the  only  inquiry  remaining  is  whether  the  court, 
by  the  order  permitting  the  defendants  at  a  subse- 
quent term  of  the  court  to  present  their  bill  of 
exceptions,  retained  jurisdiction  over  the  judgment 
The  service  of  the  notice  of  appeal,  and  filing  the 
same  with  an  undertaking  therefor,  manifest  an  h> 
tention  to  take  an  appeal,  and  the  order  extending 
the  time  beyond  the  term  must  be  considered  as  a 
step  taken  to  modify  or  correct  judgment,  and,  hav- 
ing been  made  before  the  adjournment  of  the  term, 
kept  the  cause  in  the  "breast  of  the  court,"  and 
jurisdiction  of  the  judgment  was  thereby  retained. 

4.  Nor  could  the  failure  of  the  defendants  to 
submit  their  bill  of  exceptions  within  the  time  lim- 
ited  defeat  the   right    to    vacate    the    judgment,    or 
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exhaust  the  power  of  the  judge  thereafter  to  sign 
the  bill  of  exceptions:  Che  Gong  v.  Steams,  16  Or. 
219  (17  Pac.  871).  Indeed,  counsel  for  the  plaintiff 
admits  in  the  argument  that  by  mandamus  the  judge 
could  have  been  compelled  to  settle  and  sign  it. 

5.     There  is  quite  a  conflict  of  judicial  authority 
as  to  the  proper  person  to  sign  a  bill  of  exceptions 
under  the  conditions  hereinbefore  stated:  3  Ency.  of 
Pleading  and  Practice,  455.     In  England  it  is  held 
that  if  a  party,  without  his  fault,  lost  the  benefit  of 
his  bill  of  exceptions  by  reason  of  the  death  of  the 
trial  judge,  the  judgment  should   be  set  aside  and  a 
new  trial  ordered:    Newton   v.  Boodle,  54  Eng.   Com, 
Law  Rep.  794.     So,  too,  in  Benett  v.  Steamboat  Com- 
pany, 81  Eng.  Com.  Law  Rep.   28,  it  was  held  that 
if  a  party,  by  reason  of  the  ill  health    of   the   trial 
judge,  was   unable  to   obtain  his  signature  to  a  bill 
of    exceptions,    a    new    trial    must    be    granted.     In 
Michigan,  prior  to  the  passage  of   the  statute  mak- 
ing   the    reporter's    extended     notes    evidence    from 
which  the    successor  of  the  trial  judge  may  sign  a 
bill  of  exceptions,  it  was  held  that  if  the  judge  who 
tried  the  action  died,  resigned,  or  his  term  of  office 
expired,  without   having    signed    the   bill,   the   judg- 
ment must   be   set   aside,  and   a   new   trial   ordered: 
Scribner   v.  Gay,  5   Mich.    511;    Tefft   v.    Windsor,   17 
Mich.    425;    People    v.    Judge    of   Superior    Court,    40 
Mich.  630;  Stebbins  v.  Field,  41  Mich.  373;  People  v. 
Judge,  41    Mich.    726    (49   N.  W.  925).     In   Indiana, 
however,  it  has  been  held  that  the  successor  of  the 
judge  who  tried  the   action  was    the    proper   person 

29  Or.— 33. 
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to  sign  the  bill  of  exceptions,  but  Judge  Elliot/ 
whose  learning  added  luster  to  the  court  of  that 
state,  in  his  work  on  Appellate  Procedure,  §  799, 
criticizes  the  decisions  to  that  effect  and  says:  "It 
is  difficult  for  us  to  escape  the  conclusion  that  the 
courts  are  right  which  hold  that  the  successor  of 
the  judge  who  tried  the  case  cannot  sign  a  bill  of 
•exceptions  where  there  is  a  disputed  question  of 
fact,  that  is,  a  dispute  as  to  what  the  bill  should 
contain,  and  that  the  proper  course  where  there  is 
no  judge  who  can  sign  is  to  award  a  new  trial." 

6.  A  mandamus  will  not  be  issued  to  compel 
the  successor  of  the  judge  who  tried  the  action  to 
sign  a  bill  of  exceptions,  in  the  absence  of  a  stat- 
ute making  the  extended  notes  and  certified  report 
of  the  official  reporter  conclusive  evidence  of  the 
facts  therein  settled:  Merrill  on  Mandamus,  §  194. 
The  act  creating  the  office  of  official  court  reporter 
in  this  state  provides  that  his  notes,  when  tran- 
scribed and  certified  to  by  him  as  being  correct, 
shall  be  deemed  prima  facie  so,  (Laws,  1889,  p. 
144,)  but  it  is  not  provided  that  such  report  shall 
be  sufficient  evidence  from  which  the  successor  of 
the  judge  who  tried  the  action  shall  settle  and  sign 
a  bill  of  exceptions.  The  exceptions,  when  signed, 
import  absolute  verity,  and,  in  the  absence  of  a  stat- 
ute declaring  the  report  and  certificate  of  the  official 
reporter  of  that  high  character,  it  would  be  difficult 
indeed,  in  case  of  a  disputed  issue  of  fact,  for  a 
judge  who  had  not  heard  or  given  attention  to  the 
trial  of   an  action   to   so   certify.     There  is    nothing 
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before  us  to  show  that  the  bill  of  exceptions  pre- 
sented a  disputed  issue  of  fact  to  be  settled  by  the 
judge,  but  it  must  be  presumed  that  such  was  the 
fact,  and  if  it  is  not  so,  the  action  of  the  court  in 
setting  aside  the  judgment  might  be  an  irregularity 
which  could  be  reviewed  upon  appeal  in  case  judg- 
ment should  subsequently  be  rendered  against  the 
plaintiffs.  It  follows  that  the  motion  is  allowed,  and 
the  appeal  dismissed.  Dismissed. 

Argued  February  27;   decided  April  27,  1896. 
OWENS  v.    SNELL. 

[44  Pac.  827.]  3p    ^ 

86    138 

1.  Negotiable  Instruments — Rights  of  Bona  Fide  Holders  —  Burden 

of  Proof  —  Presumption. —  The  production  of  a  promissory  note, 
regular  upon  its  face,  and  bearing  the  genuine  indorsement  of 
the  payee,  raises  a  disputable  presumption  that  the  note  was  given 
and  indorsed  for  a  sufficient  consideration,  and  was  indorsed  at  the 
time  and  place  of  its  execution,  ( Hill's  Code,  \  776,  subdivision  21, 
22,)  and  thus  establishes  a  prima  facie  case;  but  if  the  defendant 
can  make  something  of  a  showing  that  the  note  was  made  under 
duress,  or  is  tainted  with  fraud,  the  burden  of  proof  changes,  and 
the  indorsee  must  show  under  what  circumstances  and  for  what 
value  he  became  possessed  of  the  note:  Kenny  v.  Walker,  29  Or.  41, 
cited  and  approved.  It  then  becomes  a  question  for  the  jury 
whether  there  was  a  consideration  for  the  note,  and  whether  the 
indorsee  is  a  bona  fide  holder. 

2.  Province  of  Jury  — Bona  Fide  Holder  of  Note.— Where  plaintiffs 

own  testimony  as  to  the'  bona  fides  of  his  purchase  of  the  note 
was  conflicting,  and  in  some  respects  contradictory,  and  there  was 
proof  that  the  note  had  been  procured  by  fraud  of  the  payee,  it 
was  not  error  to  submit  to  the  jury  the  question  whether  plain- 
tiff was  in  fact  a  bona  fide  purchaser. 

3.  Evidence  Anticipating  the  Defense. — In  an  action  by  the  indorsee 

of  a  note,  where  plaintiff,  anticipating  the  testimony  of  the  de- 
fense, introduced  evidence  to  show  that  the  note  was  indorsed 
before  maturity  for  value,  it  was  competent  for  defendant  to 
show  that  the  note  was  procured  by  the  payee  by  false  and 
fraudulent   representations,  though    unable   to   charge  plaintiff  di- 
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recti y  with  knowledge  of  such  farad:  Kenny  y.  Walker,  29  Or.  41* 
cited  and  approved. 

4.  Directing   Vebdict.— Where  there  is  no  conflict   in  the  testimony 

and  no  dispute  as  to  the  facts,  the  court  may  properly  state  to 
the  jury  what  verdict  they  ought  to  return,  (Coffin  v.  Hutchinxm* 
22  Or.,  page  556,  cited,)  but  where  this  state  of  things  does  not 
exist,  the  questions  of  fact  involved  should  be  submitted  to  the 
jury. 

5.  Instbuctiok  Assuming  Disputed   Facts.— An  instruction   which  as- 

sumes disputed  facts  to  have  been  established  is  properly  refused. 

From  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  to  recover  upon  a  promissory 
note  executed  by  the  Snell,  Heitshu  and  Woodard 
corporation  to  one  Marcos  Morales,  and  by  him  in- 
dorsed to  the  plaintiff,  M.  Miller  Owens,  who  claims 
as  a  bona  fide  purchaser  for  value  before  maturity. 
The  defense  is  that  the  note  was  procured  by  the 
false,  fraudulent,  and  deceitful  representations  of 
Morales,  and  that  its  alleged  transfer  by  him  to 
plaintiff  was  colorable  only,  and  was  made  after 
maturity,  and  without  consideration,  and  that  plain- 
tiff is  not  the  owner  or  holder  thereof  for  value. 
The  plaintiff,  to  sustain  the  issues  upon  his  part, 
offered  the  note  indorsed  "Marcos  Morales,"  which 
was  received  in  evidence  without  objection.  He  then 
introduced  the  depositions  of  himself,  Morales,  and 
one  Flood,  the  latter's  bookkeeper,  all  which  were 
taken  in  Philadelphia,  Pennsylvania.  This  evidence 
tended  to  show  that  plaintiff  purchased  the  note 
March  eighth,  eighteen  hundred  and  ninety-three, 
at  a  discount  of  one  hundred  and  twenty  dollars  on 
its  face  value,  and  that  the  consideration  for  the 
purchase  was   the  cancellation  of   Morales'  indebted- 
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ness  to  plaintiff  for  rent  of  cigar  factory  of  one  hun- 
dred and  eighty-one  dollars  and  sixty-eight  cents; 
cigars,  three  hundred  and  twenty  dollars,  and  money 
loaned,  one  hundred  dollars,  and  in  addition  thereto 
plaintiff  gave  to  Morales  his  check  upon  the  Guar- 
anty Trust  and  Safe  Deposit  Company  for  the  sum 
of  one  thousand  two  hundred  and  seventy-eight  dol- 
lars and  thirty-two  cents,  which  it  is  claimed  Mo- 
rales deposited  in  his  own  bank,  and  obtained  credit 
for.  This  check,  marked  "Paid"  across  the  face, 
and  indorsed  "Marcos  Morales,"  was  also  offered  in 
evidence.  The  deposition  of  Morales,  anticipating 
the  defendant's  testimony,  denied  or  qualified  to 
some  extent  all  matters  set  up  by  way  of  defense. 

Plaintiff  having  rested,  the  defendant  offered  evi- 
dence, over  plaintiff's  objection,  tending  to  show 
that  Marcos  Morales  was  a  manufacturer  of  cigars, 
engaged  in  the  wholesale  trade,  having  his  factory 
and  place  of  business  in  Philadelphia,  Pennsylvania, 
and  had  dealt  somewhat  with  defendant  for  perhaps 
a  year  prior  to  the  alleged  transaction  out  of  which 
the  action  arose;  that  at  the  time  of  the  execution 
of  the  note  in  suit,  February  twenty-first,  eighteen 
hundred  and  ninety-three,  Morales  came  to  defend- 
ant's place  of  business  in  Portland,  Oregon,  and 
represented  that  he  had,  without  any  order  therefor, 
shipped  to  it  from  New  York  a  large  quantity  of 
cigars,  namely,  five  hundred  by  express  and  one 
hundred  thousand  by  freight,  and  presented  what 
purported  to  be  a  bill  of  lading  or  shipping  receipt 
for  twelve  cases  containing  one  hundred  thousand 
cigars;  and,  further,  represented  that  the  invoice  al- 
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ready  received  contained  a  correct  statement  of  the 
name  and  number;  that  they  were  "Havana  filler" 
cigars,  with  domestic  wrapper,  and  that  they  were 
all  of  good,  first-class  merchantable  quality;  that 
Morales  agreed  with  defendant  that  if  it  would  pur- 
chase said  lot  of  cigars  of  him  he  would  keep  con- 
stantly in  his  employ  a  traveling  salesman,  whose 
duty  it  should  be  to  place  said  cigars  with  the  trade, 
and  to  sell  other  goods  which  Morales  agreed  to 
supply,  as  needed,  through  its  house;  and,  further, 
that  Morales  would  pay  for  such  number  of  show 
cases,  not  exceeding  one  hundred,  as  it  might  order, 
to  be  placed  with  customers  for  the  purpose  of  set- 
ting out  and  showing  the  Morales'  cigars,  but  that 
defendant  would  repay  him  the  cost  thereof  within 
three  years;  that,  relying  upon  such  representations 
and  promises,  defendant  purchased  said  lot  of  cigars, 
and,  as  consideration  therefor,  paid  Morales  five 
hundred  dollars,  which  adjusted  also  a  former  ac- 
count existing  between  the  parties,  and  executed  to 
him  a  note  for  two  thousand  one  hundred  and  sixty- 
eight  dollars  and  sixty  cents,  payable  in  four  months, 
which  was  paid  at  maturity,  and  the  note  in  ques- 
tion for  two  thousand  dollars  payable  in  six  months. 
It  is  then  alleged  that  the  representations  of  Mo- 
rales were  false,  and  the  defendant  was  thereby  de- 
ceived and  induced  to  make  said  purchase;  that  the 
twelve  cases  named  in  the  bill  of  lading  contained 
not  to  exceed  fifty-eight  thousand  four  hundred  and 
twenty-five  cigars;  that  another  shipment  was  made 
some  six  weeks  or  two  months  later,  which  left  the 
number   still    short    some    seventeen    hundred;    that 
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they  were  not  what  are  called  "Havana  filler,"  but 
were  made  of  inferior  stock;  that  they  were  not  first- 
class  or  merchantable,  or  of  the  kinds  shown  on  the 
invoice;  that  there  was  but  a  small  percentage  of  the 
lot  salable,  and  of  the  quality  represented;  that  dur- 
ing the  season  a  large  proportion  of  those  placed 
among  the  customers  came  back  upon  its  hands,  and 
that  it  has  now  on  hand  about  three  thousand  dol- 
lars' worth,  rating  them  at  the  price  paid,  which  are 
unsalable,  and  which  it  offered,  prior  to  the  com- 
mencement of  the  action,  to  return  to  Morales  upon 
surrender  of  the  note;  that  Morales  failed  to  keep 
in  his  employ  a  salesman  for  placing  said  cigars 
with  the  trade,  and  failed  and  refused  to  pay  for 
the  show  cases  ordered  by  defendant. 

When  the  defendant  rested,  plaintiff  moved  the 
court  to  strike  out  the  evidence  offered  by  it,  basing 
the  motion  upon  the  ground  urged  against  its  ad- 
mission, that  knowledge  of  the  alleged  fraud  and 
deceit  had  not  been  brought  home  to  the  plaintiff 
prior  to  his  purchase  of  the  note  from  Morales, 
which  motion  was  also  overruled.  The  action  of 
the  court  in  this  regard  forms  the  basis  of  plain- 
tiff's principal  assignment  of  error.  The  same  ques- 
tion is  raised  both  by  the  instructions  given  and 
those  refused.  Some  other  questions  arise  upon  the 
record  which  will  be  noticed  in  the  opinion.  The 
verdict  and  judgment  being  for  defendant,  plaintiff 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Gearin, 
Silvestone,  Murphy  and  Brodie,  with  an  oral  argu- 
ment by  Mr.  George  A.  Brodie. 
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For  respondent  there  was  a  brief  by  Messrs.  Snow 
and  McCamant,  with  an  oral  argument  by  Mr.  Wal- 
lace McCamanL 

Opinion  by  Mr.  Justice  Wolvertoh. 

1.  It  is  contended  that  the  plaintiff  is  a  bona  fide 
holder  for  value  of  the  note  in  question,  acquired 
before  maturity,  and  that  he  can  be  affected  in  his 
title  thereto  and  right  of  recovery  only  by  showing 
that  he  had  notice  or  knowledge  of  any  fraud  which 
attended  its  inception  or  induced  its  execution  and 
delivery,  and  that  it  was  manifest  error,  prejudi- 
cial to  plaintiff,  to  permit  such  evidence  to  go  to 
the  jury  without  tracing  knowledge  of  the  fraud 
to  him;  in  other  words,  if  he  is  a  holder  without 
notice  of  the  fraud,  proof  of  such  fraud  alone  could 
not  affect  his  right  of  recovery,  and  hence  that 
such  evidence  was  irrelevant  and  incompetent.  The 
defense  interposed  is  that  plaintiff's  alleged  purchase 
is  colorable  only,  and  was  made  without  consider- 
ation, after  maturity,  and  therefore  that  plaintiff 
is  not  a  holder  for  value,  so  that  the  question  as 
touching  both  the  relevancy  and  competency  of  the 
testimony  complained  of  depends  upon  the  further 
questions  as  to  who  has  the  burden  of  proof,  and 
the  nature  of  the  testimony  required  to  support 
the  affirmative.  A  promissory  note,  regular  upon 
its  face,  and  bearing  the  genuine  indorsement  of 
the  payee,  raises  a  presumption,  disputable  in  its 
nature, — first,  that  it  was  given  and  indorsed  for 
a  sufficient  consideration;  and,  second,  that  the  in- 
dorsement was  made  at  the  time  and  place  of   the 
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execution  of  the  note,  arid  hence  before  maturity: 
Hill's  Code,  §  776,  subdivisions  21,  22.  So  that  the 
simple  introduction  of  a  promissory  note,  with  the 
indorsement  shown  to  be  genuine,  creates  a  prima 
facie  case  for  the  indorsee,  and  he  could  safely 
rest  without  more,  upon  the  presumption  thus 
created  in  his  favor  that  the  note  was  both  exe- 
cuted and  indorsed  for  a  valuable  consideration, 
and  at  this  stage  it  would  not  be  incumbent  upon 
such  holder  to  show  what  of  value  he  paid  for  the 
indorsement.  But  if  it  be  shown  on  the  part  of  the 
maker  that  the  note  was  made  under  duress,  or 
that  it  had  its  inception  in  fraud,  or  if  such  facts 
be  shown  as  will  raise  a  strong  suspicion  of  fraud, 
a  further  burden  will  thereby  be  cast  upon  the 
indorsee  to  show  under  what  circumstances  and  for 
what  value  he  became  the  holder;  that  is  to  say, 
he  must  then  show  that  he  acquired  the  paper 
bona  fide,  for  value,  in  the  usual  course  of  busi- 
ness, before  maturity,  and  under  such  circumstances 
as  to  create  no  presumption  that  he  had  knowledge 
of  the  facts  which  tend  to  impeach  its  validity:  2 
Greenleaf  on  Evidence  (15th  ed.),  §  172;  1  Daniel 
on  Negotiable  Instruments,  §  815;  Kenny  v.  Walker, 
29  Or.  41  (44  Pac.  501);  Nickerson  v.  Ruger,  76  N.  Y. 
282;  Kellogg  v.  Curtis,  69  Me.  212  (31  Am.  Rep. 
273);  Commissioners  v.  Clark,  94  U.  S.  285;  Smith  v. 
Livingstone,  111  Mass.  342. 

2.  It  is  sometimes  difficult  to  determine  what 
facts  and  circumstances,  when  shown,  will  be  deemed 
sufficient  to   devolve   this   burden   upon   the   holder, 
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but  we  think  that  under  the  authorities  sufficient 
has  been  shown  here  by  the  defendant  to  rebut  the 
presumptions  arising  from  plaintiff's  possession  of 
the  note,  and  to  require  a  showing  of  the  circum- 
stances under  which  he  purchased  it,  and  the  con- 
sideration paid  therefor.  See  Rogers  v.  Morton,  12 
Wend.  484;  Cummings  v.  Thompson,  18  Minn.  246; 
Conley  v.  Winsor,  41  Mich.  253  (2  N.  W.*  31);  Mc- 
Laren v.  Cochran,  44  Minn.  255  (46  N.  W.  408); 
Perkins   v.  Prout,  47   N.  H.  387    (93  Am.  Dec.  449). 

3.  Now,  the  plaintiff,  in  the  introduction  of  his 
proof,  went  farther  than  he  was  required  to  in 
order  to  establish  his  case  in  the  first  instance;  he 
not  only  introduced  the  note  with  proof  of  the  in- 
dorsement by  Morales,  but  he  showed  also  the  cir- 
cumstances surrounding  the  alleged  fact  of  his  pur- 
chase, which  appearing  fair  and  regular,  it  is  con- 
tended that  it  was  incompetent  for  defendant  to 
show  fraud  in  the  inception  of  the  note  without 
showing  that  plaintiff  had  knowledge  thereof.  But 
can  the  plaintiff,  by  anticipating  the  defense,  and 
voluntarily  assuming  the  burden  of  showing  good 
faith  in  his  acquirement  of  the  paper,  prevent  the 
defendant  from  introducing  proof  of  such  fraud, 
even  though  he  should  be  unable  to  charge  plain- 
tiff with  notice  or  knowledge  thereof  before  his  pur- 
chase? We  think  not.  The  assumption  of  such 
burden  by  plaintiff  did  not  admit  the  alleged  fraud, 
and  defendant  was  entitled  to  prove  it  as  a  sub- 
stantive defense,  to  rebut  the  presumption  which 
the    law    raises    in    favor    of    plaintiff's    holding    for 


Apr.  1896.]  Owens  v.  Snell.  491 

value  and  before  maturity,  and  to  cast  a  counter 
presumption  that  a  note  conceived  in  fraud  would 
be  quickly  transferred  to  another  to  be  sued  upon. 
See  Kenny  v.  Walker,  29  Or.  41  (44  Pac.  501.)  The 
court  below,  therefore,  properly  admitted  the  proof 
of  the  alleged  fraudulent  inception  of  the  note  in 
controversy. 

4.  Another  contention  is  that  the  court  should 
have  instructed  the  jury  to  find  a  verdict  for  plain- 
tiff upon  the  ground  that  the  testimony  of  himself, 
Morales,  and  Flood  showed  clearly  that  he  was  a 
bona  fide  purchaser  of  the  note  for  value,  before 
maturity,  and  without  notice  or  knowledge  of  the 
alleged  fraud,  and  that  there  was  no  evidence  con- 
tradicting the  same.  Strahan,  C.  J.,  in  Coffin  v. 
Hutchinson,  22  Or.  at  page  556,  (30  Pac.  424,)  says: 
"Wtten  there  is  no  conflict  in  the  evidence,  no  dis- 
pute as  to  the  facts,  there  is  nothing  to  submit  to 
the  jury,  and  the  question  is  one  of  law  to  be  de- 
cided by  the  court."  Assuming  that  the  question 
raised  is  involved  in  this  case,  the  attendant  facts 
do  not  seem  to  bring  it  within  this  rule.  While 
the  defendant  has  not  offered  any  testimony  which 
disputes  directly  that  offered  by  the  plaintiff  to 
show  the  bona  fides  of  his  purchase,  the  question  of 
fraud  attending  the  inception  of  the  note  was  sub- 
mitted to  the  jury,  and  if,  upon  this  question,  they 
found  the  defendant's  contention  to  be  true,  a  pre- 
sumption was  established  against  the  good  faith  of 
the  transfer;  and,  in  addition  to  this,  plaintiff's  tes- 
timony  was   in    itself    in    some    respects    conflicting 
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and  contradictory,  and  was  attended  with  circum- 
stances calculated  to  discredit  it,  so  that  it  cannot 
be  said  that  there  was  no  conflict  in  the  evidence, 
or  no  dispute  touching  the  facts,  and  hence  it  was 
perfectly  proper  for  the  court  to  submit  the  matter 
to  the  jury  for  their  determination. 

5.  Before  the  cause  was  submitted  the  plaintiff 
requested  an  instruction  as  follows,  namely,  "That 
the  defendant  having  received  said  cigars,  and  hav- 
ing retained  the  same  without  objection,  and  having 
paid  the  first  note  given  as  part  of  the  considera- 
tion for  the  purchase  of  said  cigars  on  or  about 
the  twenty-first  day  of  June,  eighteen  hundred  and 
ninety-three,  about  four  months  after  the  same  had 
been  executed,  and  having  made  no  objection  to  the 
payment  of  said  note  sued  on  in  this  action  at  the 
time  the  same  was  presented,  about  the  twenty-first 
day  of  August,  eighteen  hundred  and  ninety-three, 
six  months  from  the  date  of  said  note,  nor  having 
made  any  objection  to  said  note  until  the  eighth 
day  of  November,  eighteen  hundred  and  ninety- 
three,  nearly  nine  months  from  the  date  of  said 
note,  that  thereby  the  defendant  was  estopped  from 
setting  up  said  alleged  fraudulent  representations, 
or  objecting  to  the  payment  of  said  note,  for  the 
reason  that  said  acts  on  the  part  of  defendant 
amounted  to  a  ratification  of  said  contract,"  which 
request  for  said  instruction  was  refused  by  the 
court,  and  an  exception  was  then  and  there  duly 
allowed.  And  error  is  predicated  upon  the  action  of 
the   court    in    this    regard.     But    the    instruction    is 
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subject  to  the  vice  of  assuming  disputed  facts  to 
have  been  established,  and  was  therefore  rightly 
refused.  The  judgment  of  the  court  below  will  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  April  23,  1895;  decided  June  15,  1898. 
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1.  Appeal— Demurrer  is  aw  Answer— Code,  \  536.— Under  section  536,       j    ^""Tjjjjj 

Hill's  Code,  made  applicable  by  section  902  to  county  courts,  pro-  Ijg  526 
viding  that  any  party  to  a  judgment  other  than  one  given  by  con- 
fession, or  for  want  of  an  answer,  may  appeal  therefrom,  an  appeal 
lies  from  a  county  court  judgment  entered  on  demurrer,  for  a  de- 
murrer is  an  "answer"  under  that  section:  Kearna  v.  FoUaruby,  15 
Or.  596,  approved  and  followed. 

2.  Replevin  for  Verified  Claim  Against  an  Estate.— A  verified  claim 

against  a  decedent's  estate,  presented  by  the  assignee  thereof  to  the 
administrator  for  allowance,  may  be  recovered  by  a  replevin  action 
on  refusal  of  the  administrator  to  surrender  it  after  he  has  had  a 
reasonable  oportunity  to  examine  it 

3.  Decedent's  Estates— Presentation  of  Claim.— To  "present"  a  claim 

against  an  estate,  as  required  by  section  1131,  Hill's  Code,  means  to 
display  or  proffer  the  claim,  properly  verified,  and  to  leave  it  with 
the  executor  or  administrator  a  reasonable  length  of  time  to  enable 
him  to  determine  its  validity. 

From  Douglas:  J.  C.  Fullerton,  Judge. 

This  is  an  action  brought  by  W.  R.  Willis  against 
Asher  Marks,  in  the  County  Court  of  Douglas 
County,  to  recover  the  possession  of  a  certain  paper 
on  which  is  written  the  particulars  of  a  claim 
against  the  estate  of  S.  Marks  and  Company,  de- 
scribed in  the  complaint,  which,  omitting  formal 
parts,  is  as  follows:  "That  on  the  eighth  day  of 
January,  eighteen  hundred  and  ninety-four,  at  Rose- 
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burg,  Douglas  County,  Oregon,  the  plaintiff  was  the 
owner  and  in  possession  of,  and  was  then  and  ever 
since  has  been  entitled  to  the  immediate  and  exclu- 
sive possession  of,  the  following  described  personal 
property,  of  the  value  of  four  hundred  and  seventy- 
seven  dollars  and  fifty  cents,  to  wit,  a  verified  claim 
against  the  estate  of  S.  Marks  and  Company  of 
which  the  following  is  a  copy: — 

"Roseburq,  Oregon,  January  5,  1894. 
l(E8tate  of  S.  Marks  and  Company  to  8.  B.  Hendricks  : 

Db. 

"August  18,  1890. —  To  commission  on 
sale  of  real  estate  as  follows:  Donation 
land  claim  of  William  Huston;  also 
west  half  of  southeast  quarter  of  sec- 
tion seventeen;  north  half  of  northeast 
quarter,  north  half  of  northwest  quar- 
ter of  section  twenty,  township  twenty- 
eight  south,  range  five  west;  also  north- 
west quarter  of  northwest  quarter,  sec- 
tion twenty-one,  township  twenty-eight 
south,  range  five  west,  to  James  Mon- 
roe for— $9,400  00 

"Commission,  4  per  cent,  of  $4,900 $     376  00 

"Interest  on  $376  from  August   18,  1890, 

to  January  5,  1893,  at  8  per  cent 101  50 

$     477  50" 

Then  follows  the  verification.  The  complaint 
proceeds:  "That  the  defendant  claimed  to  be  the 
administrator  of   the  partnership  property   of  Marks 
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and  Company;  that  on  the  said  eighth  day  of  Janu- 
ary, eighteen  hundred  and  ninety-four,  the  plaintiff 
presented  said  verified  claim  to  the  defendant  for 
examination,  and  his  approval  or  rejection;  that  de- 
fendant took  said  claim  from  the  possession  of  the 
plaintiff  and  wrongfully  detains  the  same  from  the 
possession  of  the  plaintiff;  that  before  the  com- 
mencement of  this  action,  to  wit,  on  the  ninth  day 
of  April,  eighteen  hundred  and  ninety-four,  at  the 
city  of  Roseburg,  Oregon,  and  at  several  other 
times,  the  plaintiff  demanded  of  the  defendant  the 
possession  of  said  verified  claim;  that  the  defendant 
still  unlawfully  withholds  and  detains  said  claim 
from  the  possession  of  the  plaintiff,  to  his  damage 
in  the  sum  of  four  hundred  and  seventy -seven  dol- 
lars and  fifty  cents."  The  prayer  is  for  the  or- 
dinary judgment  in  such  cases.  A  general  demurrer 
to  this  complaint  having  been  overruled  by  the 
court,  and  defendant  failing  to  plead  further,  judg- 
ment was  entered  for  plaintiff.  From  this  judg- 
ment an  appeal  was  taken  to  the  circuit  court,  and 
being  there  reversed,  and  the  action  dismissed,  the 
plaintiff  appeals  to  this  court.  The  plaintiff  filed 
a  motion  in  the  circuit  court  to  dismiss  the  appeal 
from  the  county  court,  assigning  as  grounds  there- 
for that  the  judgment  was  given  for  want  of  an  an- 
swer, and  therefore  not  appealable.  Reversed. 

For  appellant  there  was   a  brief  and  an  oral  ar- 
gument by  Mr.    WiUiam  R.    Willis,  in  pro.  per. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  J.    W.  Hamilton. 
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Opinion  by  Mr.  Justice  Wolvbrton. 

1.  The  first  contention  of  plaintiff  is  that  the 
judgment  entered  in  the  county  court  was  given  for 
want  of  an  answer,  and  that  from  such  a  judgment 
no  appeal  lies.  This  contention  is  based  upon  the 
statute,  (section  536,  Hill's  Code,)  providing  that 
"any  party  to  a  judgment  or  decree  other  than  a 
judgment  or  decree  given  by  confession,  or  for  want 
of  an  answer  may  appeal  therefrom. "  By  section 
902,  Hill's  Code,  the  provisions  of  title  IV  of  chapter 
IV,  relating  to  appeals,  are  made  to  apply  to  judg- 
ments and  decrees  of  the  county  court  in  all  cases, 
except  decisions  given  or  made  in  the  transaction  of 
county  business.  Thus  it  will  be  seen  that  appeals 
from  the  county  to  the  circuit  court  are  taken  in  the 
same  manner  and  with  like  effect  as  appeals  from 
the  circuit  to  the  supreme  court.  Strahan,  J., 
in  Kearns  v.  Follansby,  15  Or.  596,  (16  Pac.  478,) 
said:  "It  is  the  constant  practice,  and  has  been 
since  the  adoption  of  the  Code,  to  appeal  to  this 
court*  from  the  ruling  of  the  lower  court  on  a 
demurrer.  And  it  has  never  been  suggested  here 
that  such  a  judgment  was  given  for  want  of  an  an- 
swer," thus  in  effect  holding  that  a  demurrer  is  an 
answer  within  the  meaning  of  the  Justice's  Code, 
(section  2117,  Hill's  Code,)  which  contains  substan- 
tially the  same  provision  as  section  536.  A  demur- 
rer is  an  answer,  in  so  far  as  it  questions  the  law 
of  the  case  upon  the  facts  stated.  An  answer  chal- 
lenges the  facts  themseLves,  and,  within  the  purview 
of  the  statute,  the  demurrer  is  as  effective  in  giving 


June,  1896.]  Willis  v.  Marks.  497 

the  right  of  appeal  as  an  answer.  So  that  the 
judgment  of  the  county  court  was  one  from  which 
an  appeal  was  properly  taken. 

2.  The  second  contention  is  that  the  claim 
which  is  the  subject  of  the  action  is  personal 
property,  and  that,  as  between  the  claimant  and  the 
administrator,  the  former  has  the  right  of  possession. 
The  claim  was  verified  by  the  original  claimant,  and 
assigned  to  plaintiff  prior  to  its  being  presented  to 
the  administrator  for  approval  or  rejection.  In  this 
form  it  is  certainly  such  evidence  of  indebtedness 
as  would  lend  to  it  the  character  of  property,  and 
we  think  is  the  subject  of  an  action  in  replevin. 
It  may  be  inferred  from  the  complaint,  although 
not  directly  alleged,  that  the  defendant  is,  and  was 
at  the  commencement  of  the  action,  administra- 
tor of  S.  Marks  and  Company,  and  this  much  was 
admitted  at  the  argument;  and  it  is  directly  al- 
leged that  the  claim  was  presented  to  him  for 
his  examination  and  approval  or  rejection.  It  was 
in  his  hands  more  than  three  months  before  its 
return  was  demanded,  and  more  than  five  months 
before  the  commencement  of  this  action;  certainly 
a  sufficient  length  of  time  for  him  to  have  passed 
upon  it,  and  placed  thereon  his  indorsement  as 
required  by  law.  Whether  or  not,  under  these  con- 
ditions, the  law  holds  it  to  have  been  approved  or 
rejected,  it  is  believed  the  statutory  provisions  con- 
template that  the  right  of  possession  shall  be  the 
same    in    either    case.     The    question    turns    upon 

29  Ob.— 34. 
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what  is  meant,  under   the    statute,   by   the   presen- 
tation of  a  claim  to  an  administrator  or  executor. 

The  following  provisions  of  Hill's  Code  embrace 
all  that  seems  to  have  any  bearing  on  the  subject: 
Section  1131.  "  Every  executor  or  administrator  shall, 
immediately  after  his  appointment,  publish  a  notice 
thereof  for  four  successive  weeks  and  oftener  if  the 
court  or  judge  shall  so  direct.  Such  notice  shall  re- 
quire all  persons  having  claims  against  the  estate  to 
present  them  with  the  proper  vouchers  within  six 
months  to  the  executor  or  administrator."  Section 
1132.  "A  claim  not  presented  within  six  months  is 
not  barred,  but  it  cannot  be  paid  until  the  claims 
presented  within  that  period  have  been  satisfied; 
and  if  the  claim  be  not  then  due,  or  if  it  be  con- 
tingent, it  shall  nevertheless  be  presented  as  any 
other  claim."  Section  1133.  "Every  claim  presented 
to  the  executor  or  administrator  shall  be  verified  by 
the  affidavit  of  the  claimant,  or  some  one  on  his 
behalf,  who  has  personal  knowledge  of  the  facts,  to 
the  effect  that  the  amount  claimed  is  justly  due, 
that  no  payments  have  been  made  thereon,  except 
as  stated,  and  that  there  is  no  just  counterclaim  to 
the  same  to  the  knowledge  of  the  affiant.  When  it 
appears  or  is  alleged  that  there  is  any  written  evi- 
dence of  such  claim,  the  same  may  be  demanded  by 
the  executor  or  administrator,  or  that  its  nonproduc- 
tion  be  accounted  for."  Section  1134.  "When  the 
claim  is  presented  to  the  executor  or  administrator 
as  prescribed  in  the  last  section,  if  he  shall  be  satis- 
fied that  the  claim  thus  presented  is  just,  he  shall 
indorse  upon  it  the  words  'Examined  and  Approved/ 
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with  the  date  thereof,  and  sign  the  same  officially, 
and  shall  pay  such  claim  in  due  course  of  admin- 
istration; but  if  he  shall  not  be  so  satisfied,  he 
shall  indorse  thereon  the  words  'Examined  and  Re- 
jected,' with  the  date  thereof,  and  sign  his  name 
officially.  Every  executor  or  administrator  shall 
keep  a  list  of  all  demands  legally  exhibited  against 
the  estate  of  the  testator  or  intestate,  and  shall, 
every  three  months,  file  with  the  county  court  a 
statement  of  all  such  claims  as  have  been  presented, 
and  whether  the  same  have  been  allowed  or  rejected 
by  him.  If  any  executor  or  administrator  shall  re- 
fuse to  allow  any  claim  or  demand  against  the  de- 
ceased after  the  same  may  have  been  exhibited  to 
him  in  accordance  with  the  provisions  of  this  act, 
said  claimant  may  present  his  claim  to  the  county 
court  for  allowance,  giving  the  executor  or  adminis- 
trator ten  days'  notice  of  such  application."  Section 
1136.  "A  claim  established  by  judgment  or  decree 
against  the  deceased  in  his  lifetime  need  not  be 
verified  by  affidavit,  but  it  is  sufficient  to  present  a 
certified  copy  of  the  judgment  docket  thereof  to  the 
executor  or  administrator  for  allowance  or  rejection, 
as  in  other  cases."  Section  1170.  "An  executor  or 
administrator  shall  within  six  months  from  the  date 
of  the  notice  of  appointment,  and  every  six  months 
thereafter,  render  an  account  verified  by  his  own 
oath,  and  file  the  same  with  the  clerk,  showing  the 
amount  of  money  received  and  expended  by  him, 
from  whom  received  and  to  whom  paid,  with  the 
proper  voucher  for  such  payments,  the  amount  of 
the  claims  presented  against  the  estate,  and  allowed 
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or  disallowed,  and  the  names  of  the  claimants  of 
each."  Section  1172.  "At  the  first  term  of  the  court 
after  the  filing  of  the  first  semiannual  account  and 
each  semiannual  account  thereafter,  the  court  shall 
ascertain  and  determine  if  the  estate  be  sufficient  to 
satisfy  the  claims  presented  and  allowed  within  the 
first  six  months  or  any  succeeding  period  of  six 
months  thereafter;  but  if  the  estate  be  insufficient 
for  that  purpose  it  shall  ascertain  what  per  centum 
of  such  claims  it  is  sufficient  to  satisfy,  and  order 
and  direct  accordingly. "  Section  1173.  "When  the 
estate  is  fully  settled  it  shall  be  the  duty  of  the 
executor  or  administrator  to  file  his  final  account, 
verified  by  his  own  oath,  which  shall  contain  a  de- 
tailed statement  of  the  amount  of  money  received 
and  expended  by  him,  from  whom  received  and  to 
whom  paid,  and  refer  to  the  vouchers  for  such  pay- 
ments." Section  1174.  "An  heir,  creditor,  or  other 
person  interested  in  the  estate  may,  on  or  before 
the  time  designated  for  hearing,  file  objections 
thereto,  or  to  any  particular  item,  specifying  the 
particulars  of  such  objection."  Section  1175.  "Upon 
the  hearing  the  court  shall  give  a  decree  allowing 
or  disallowing  the  final  account  in  whole  or  in  part, 
as  may  be  just  and  right."  Section  1190.  "When, 
upon  the  filing  of  a  semiannual  account,  an  order 
is  made  determining  and  prescribing  the  amount 
of  assets  applicable  to  the  claims  then  presented,  as 
provided  in  section  1172,  thereafter  the  executor  or 
administrator  is  personally  liable  to  each  creditor 
included  in  such  order  for  such  amount" 
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3.  To  these  several  sections  of  the  statute  we 
must  look  for  the  ascertainment  of  the  proper 
method  of  presenting  claims  against  the  estate  of  a 
deceased  person  to  an  executor  or  administrator, 
and  the  possessory  rights  fixed  by  the  act  of  pre- 
sentment As  touching  the  claims  themselves.  The 
word  "  present,"  in  its  ordinary  signification,  is  well 
understood,  and  the  same  may  be  said  of  the  word 
"exhibit."  They  and  their  derivatives  appear  to 
have  been  used  by  the  statute  as  synonymous.  The 
statutes  of  many  of  the  states  have  defined  explicitly 
what  shall  constitute  the  presentment  or  exhibition 
of  a  claim  to  the  executor  or  administrator,  or  to 
the  county  or  surrogate  court.  Under  such  statutes 
there  can  be  no  contention.  But  where  the  words 
or  terms  used  have  no  technical  meaning,  and  are 
not  specially  defined  by  statute,  they  must  be  given 
their  ordinary  signification,  unless  it  is  manifest 
from  the  different  provisions  construed  in  pari  ma- 
teria that  they  were  used  by  the  lawgiver  in  some 
other  sense.  This  can  only  be  ascertained  by  a 
consideration  of  the  objects  and  purposes  for  which 
the  statute  was  enacted.  The  claimant  is  required 
to  present  his  claim  with  the  proper  "voucher": 
Code,  §  1131.  The  voucher  referred  to  is  undoubt- 
edly the  affidavit  of  the  claimant  to  the  effect  that 
the  amount  claimed  is  justly  due,  etc.  So  that  the 
claim  and  the  voucher  go  together,  or  rather,  the 
voucher  must  go  with  the  claim,  in  order  to  consti- 
tute a  valid  presentation  of  the  same.  This  much 
is  clear.  If  it  should  appear  that  there  is  written 
evidence   of    the   claim,   the   administrator    may   de- 
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mand  this,  or  require  its  nonproduetLan  to  be  ac- 
counted for;  and  it  is  also  clear  that  he  has  no 
right  to  retain  such  evidence  of  the  claim  beyond 
such  reasonable  time  as  will  admit  of  lis  due  in- 
spection. If  aatis&ed  chat  the  claim  is  jiist.  he  mast 
indorse  upon  it  the  words  "Examined  and  Approved,"* 
with  the  date  thereof  and  sign  it  officially.  When 
thus  indorsed,  it  constitutes  a  demand  which  he 
must  pay  in  the  coarse  of  administration.  If  not 
satisfied,  he  must  indorse  it  '•Examined  and  Re- 
jected," with  date  and  official  signature  affixed.  It 
is  not  claimed  that  the  administrator  must  approve 
or  reject  the  claim  instanter,  upon  presentation;  and 
it  must  be  conceded  that  he  has  a  reasonable  time 
within  which  to  determine  as  to  whether  it  is  just 
or  not,  and  that  during  this  time  he  is  entitled  to 
the  possession  thereof.  Frequent  accountings  are 
required  of  him,  to  be  submitted  for  the  approval 
of  the  court.  At  any  of  these  accountings  the  court 
may  order  a  distribution  of  the  funds  on  hand  to 
be  made  among  the  creditors  whose  claims  have 
been  presented  and  approved,  and  the  entry  of  such 
order  per  $e  fixes  a  personal  liability  upon  the  ad- 
ministrator in  favor  of  the  claimant,  in  the  amount 
required  to  be  so  distributed  to  him.  Further  than 
this,  when  funds  of  the  estate  are  disbursed  the  ad- 
ministrator is  required  to  accompany  his  report  of 
such  disbursements  with  proper  vouchers.  For  the 
ordinary  expenses  incurred  in  the  settlement  of  the 
estate  a  receipt  from  the  party  to  whom  the  money 
ia  paid  showing  for  what  the  payment  was  made 
would   undoubtedly  constitute  a  proper  voucher,  but 
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the  receipt  alone  could  not  be  said  to  be  a  sufficient 
voucher  for  money  paid  out  on  a  claim  arising  out 
of  transactions  with  the  party  whose  estate  is  being 
settled,  as  the  court  may  not  approve  the  payment 
upon  the  receipt  alone,  while  it  could  and  would 
ordinarily  if  accompanied  by  the  verified  claim.  So 
that  it  would  seem  that  the  verified  claim  and  re- 
ceipt showing  the  payment,  whether  in  whole  or  in 
part,  would  together  constitute  a  proper  voucher  in 
such  a  case. 

Again,  the  administrator  is  not  required  to  pay 
any  such  claims  without  a  previous  order  of  the 
court,  (Hostel  v.  Moral,  19  Or.  p.  185,  23  Pac.  900,) 
and  the  court  is  undoubtedly  entitled  to  an  exam- 
ination of  the  verification  accompanying  the  claims, 
so  that  it  may  justify  its  order  directing  such  pay- 
ment to  be  made;  so  that,  without  the  right  to 
retain  possession,  it  will  be  directly  seen  the  ad- 
ministrator may,  in  many  instances,  be  put  to  great 
inconvenience  in  producing  these  vouchers  for  the 
inspection  of  the  court.  The  apparent  purposes  in 
requiring  the  presentation  of  claims  accompanied 
with  proper  vouchers  are:  First,  to  furnish  the 
administrator  with  pertinent  evidence  touching  their 
validity  and  justness,  by  means  of  which  he  may 
determine  for  himself  whether  they  ought  to  be 
paid  out  of  the  funds  of  the  estate;  and,  second, 
to  enable  him  to  justify  his  acts,  in  some  meas- 
ure at  least,  in  accounting  with  the  county  court. 
These  conditions  and  purposes,  considered  in  con- 
nection with  the  fact  that  the  administrator  is  an 
officer  of  the   court,  the   proper   discharge  of   whose 
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statutory  functions  depends  somewhat  upon  his. 
ability  to  furnish  the  court  with  vouchers  jtu' 
fying  his  official  acts,  present  strong  and  jogent 
reasons  for  believing  that  the  legislative  vffl  com- 
prehended an  absolute  delivery  of  such  claims 
with  a  final  surrender  of  the  right  of  the  posses- 
sion to  the  administrator.  Upon  the  other  hand, 
the  statutory  provisions  requiring  the  administra- 
tor to  "  keep  a  list  of  all  demands  legally  exhib- 
ited against  the  estate  of  the  testator  or  intestate", 
and  to  "  file  with  the  county  court  a  statement 
of  all  such  claims  as  have  been  presented,  and 
whether  the  same  have  been  allowed  or  rejected," 
without  any  express  direction  as  to  what  disposition 
shall  be  made  of  the  claims  themselves,  taken  in 
connection  with  the  provisions  made  in  the  same 
section  for  a  presentation  of  a  rejected  claim  by 
the  claimant  to  the  county  court  for  allowance,  and 
elsewhere  made,  entitling  him  to  sue  the  admin- 
.  istrator  upon  such  claim,  would  seem  to  indicate 
a  legislative  intention  that  the  claimant  should,  in 
due  course,  be  entitled  to  the  possession  of  the 
claim.  So  that  no  clear,  special  statutory  signifi- 
cation is  manifest  touching  the  disposition  of  such 
approved  or  rejected  claims  by  the  administrator; 
and,  such  being  the  case,  there  would  appear  to 
be  no  reason  for  attaching  to  the  terms  "present" 
or  "exhibit"  other  than  their  ordinary  signification. 
This  simply  means  a  display  or  a  profert  of  the 
claim,  accompanied  with  a  proper  voucher,  and  a 
reasonable  opportunity  to  the  administrator  to  ex- 
amine into  and  determine  for  himself  upon  the  just- 
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>n   his        ness  and  validity  of  the  demand.     Beyond   this  the 
jw  claimant  is  entitled  to  the  possession  of   the  claim. 

These  considerations  make  it  incumbent  upon  us 
to  reverse  the  judgment  of  the  court  below,  and  it 
is  so  ordered.  The  cause  will  be  remanded  for 
such  further  action  as  may  seem  pertinent,  not 
inconsistent  with  this  opinion.  Reversed. 


Decided  at  Pendleton,  July  18,  1896. 
O'CONNOR  v.  VAN   HOY. 
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parent  on  the  face  of  the  record,  or  must  be  made  to  appear  by  the  ^  *!S 
bill  of  exceptions,   to  secure  their  consideration  by  the  appellate  4  _-  -• 

court. 

2.  Form  or  Bill  or  Exceptions.— Code,  g  232.—  While  no  particular 
form  is  prescribed  for  an  exception  or  for  a  bill  of  exceptions,  it  is 
imperatively  necessary  that  the  exceptions  be  distinctly  stated  in 
the  bill,  and  that  about  each  exception  be  grouped  sufficient  facts 
to  show  the  nature  and  influence  of  the  ruling  complained  of:  State 
y.  Clements,  15  Or.  246,  cited  and  approved. 

8.  Defenses  Arising  After  Commencement  or  Action.— A  defense 
arising  after  commencement  of  an  action,  but  before  the  filing  of 
the  answer,  may  properly  be  set  forth  in  such  answer. 

From  Sherman:  W.  L.  Bradshaw,  Judge. 

Daniel  O'Connor  seeks  by  this  action  to  recover 
from  James  M.  Van  Hoy  and  others  possession  of 
certain  personal  property  consisting  of  one  Buffalo- 
Pitt  engine,  one  Buffalo-Pitt  separator,  and  one 
Jackson  self-feeder.  The  complaint  alleges,  in  sub- 
stance, the  execution  and  delivery  on  March  seven- 
teenth, eighteen  hundred  and  ninety-three,  of  a 
chattel    mortgage   in    Klikitat   County,  Washington, 
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upon  this  and  other  property  by  the  defendants  to 
one  I.  G.  Richards,  to  secure  a  note  of  even  date 
executed  by  them  to  Richards,  for  the  sum  of  three 
hundred  and  seventy-five  dollars,  and  to  indemnify 
and  save  him  harmless  from  the  payment  of  certain 
other  notes  amounting  to  nine  hundred  and  fifty 
dollars,  signed  by  him  for  their  accommodation;  the 
engine,  however,  being  subject  to  a  prior  mortgage 
to  secure  the  payment  of  about  eight  hundred 
dollars.  Subsequently,  Richards  sold  and  indorsed 
the  three-hundred-and-seventy-five-dollar  note  to  the 
plaintiff.  During  the  summer  of  eighteen  hundred 
and  ninety-four  the  defendants  removed  the  prop- 
erty into  this  state,  and  in  November,  eighteen 
hundred  and  ninety-four,  plaintiff  took  possession  of 
it  in  Sherman  County,  and,  after  advertising  it  a& 
required  by  the  terms  of  the  mortgage  and  the  laws 
of  this  state,  in  pursuance  of  the  notice,  offered  it 
for  sale  at  public  auction  on  the  fifth  day  of  De- 
cember, eighteen  hundred  and  ninety-four;  and  he, 
being  the  highest  and  best  bidder,  became  the  pur- 
chaser for  fifty  dollars,  and  thereby  foreclosed  the 
mortgage  as  to  said  property.  It  is  then  alleged 
that  plaintiff  is  the  owner  and  entitled  to  the  pos- 
session of  said  property,  and  that  on  or  about  June 
twenty-eighth,  eighteen  hundred  and  ninety-five,  de- 
fendants wrongfully  took  and  now  detain  the  same 
from  him. 

The  answer,  in  effect,  denies  all  the  material  alle- 
gations of  the  complaint,  except  the  execution  of 
the  note  and  mortgage.  It  affirmatively  alleges  an 
attempt  on  the  part  of  plaintiff  to  sell  said  property 
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while  in  the  possession  of  defendants,  at  which  at- 
tempted sale  he  assumed  to  be  the  purchaser,  and 
that  by  reason  thereof  the  sale  is  void;  that  on 
or  about  June  twenty-fifth,  eighteen  hundred  and 
ninety-five,  plaintiff  forcibly  took  possession  of  the 
property,  and  that  about  four  days  thereafter  the 
defendants,  finding  it  abandoned,  retook  it,  and  are 
the  rightful  owners  and  entitled  to  the  possession. 
The  defendants  set  up  two  further  and  separate  de- 
fenses. The  first  is  that  prior  to  the  commence- 
ment of  the  action  they  paid  to  Richards  the  full 
amount  of  said  three-hundred-and-seventy-five-dol- 
lar  note,  and  discharged  the  indebtedness  of  nine 
hundred  and  fifty  dollars  for  the  payment  of  which 
he  was  surety,  and  that  plaintiff  took  the  note  with 
knowledge  of  such  payment  and  discharge.  The 
second  is,  in  effect,  a  plea  of  former  adjudication 
touching  the  status  of  the  mortgage  set  up  in  the 
complaint  and  the  property  in  question,  as  affected 
by  such  mortgage,  by  the  Superior  Court  of  the 
State  of  Washington  for  Klickitat  County,  in  a  suit 
therein  pending,  wherein  the  defendants  herein 
were  plaintiffs,  and  the  plaintiff  herein  and  I.  C. 
Richards  were  defendants.  It  is  said  that  by  said 
suit  it  was  in  effect  determined  and  decreed,  the 
court  having  jurisdiction  of  the  cause  and  the  par- 
ties, that  the  plaintiffs  in  that  suit  were  the  owners 
of  the  property;  that  all  the  indebtedness  which  the* 
mortgage  had  been  given  to  secure  had  been  paid 
except  one  hundred  and  seventy-five  dollars,  and 
interest  at  ten  per  cent,  per  annum  from  March 
'seventeenth,  eighteen  hundred  and  ninety-three,  due 
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upon  the  three-hundred  and  seven ty-five-dollar  note; 
that  the  plaintiff  herein  was  the  sole  owner  of 
said  note,  and  that  he  had  by  virtue  of  said  mort- 
gage a  lien  upon  the  property  involved  in  this  ac- 
tion to  secure  the  payment  thereof.  The  suit  was 
commenced  June  tenth  and  determined  July  eighth, 
eighteen  hundred  and  ninety-five.  Thereafter,  on 
July  tenth,  eighteen  hundred  and  ninety-five,  the 
defendants  in  this  action  paid  to  plaintiff  the  sum 
of  two  hundred  and  sixteen  dollars  and  eight  cents, 
the  amount  due  upon  said  note  with  interest,  which 
lie  received  and  accepted,  and  thereupon  surren- 
dered the  note  and  canceled  said  mortgage,  and 
that  thereby  plaintiff  released  and  relinquished  all 
claim  upon  the  property.  The  reply  joins  issue 
upon  the  first  cause  of  defense  in  to  to,  practically 
admits  the  alleged  adjudication,  payment,  and  can- 
cellation of  the  mortgage  of  the  second  cause,  but 
denies  that  the  effect  was  a  release  or  relinquish- 
ment by  plaintiff  of  all  claim  upon  the  property 
sued  for,  and  alleges  that  at  the  time  of  the  alleged 
payment  and  surrender  of  the  note  and  cancellation 
of  the  mortgage,  this  action  had  been  commenced. 
The  parties  gave  evidence  at  the  trial  tending  to 
support  their  several  contentions.  The  verdict  and 
judgment  being  for  defendants,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  C.  J. 
Bright,  W.  B.  Presby,  and  Alfred  S.  Bennett,  with  an 
oral  argument  by  Mr.  Bright. 
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For  respondents  there  was  a  brief  by  Messrs.  J.  B. 
Hosford  and  Huntington  and  Wilson,  with  an  oral  ar- 
gument by  Mr.  Bela  8.  Huntington. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  first  question  made  is  touching  the  notice 
of  appeal.  It  is  contended  by  respondents  that  it 
does  not  specify  the  errors  relied  upon  with  such 
certainty  or  particularity  as  to  inform  them  or  the 
court  of  the  issues  to  be  tried  on  the  appeal.  The 
bill  of  exceptions  consists  of  what  purports  to  be  an 
extended  stenographic  report  of  the  trial  as  it  pro- 
ceeded from  first  to  last,  including  the  instructions 
to  the  jury,  which  is  certified  and  signed  by  the 
judge  of  the  court  below.  To  illustrate  the  assign- 
ments of  error  touching  the  introduction  of  evidence, 
we  give  the  following  from  the  notice  of  appeal: 
"  Plaintiff  specifies  the  following  errors  committed  at 
the  trial  of  said  cause,  to  which  exceptions  were 
allowed  and  upon  which  plaintiff  relies  upon  this 
appeal  to  wit":  "Upon  cross-examination  defendants7 
counsel  asked  said  witness  (Richards)  the  following 
questions,  to  wit,  '  I  understand  you  to  say,  Mr. 
Richards,  that  you  did  not  at  that  time  (March 
eighteenth,  eighteen  hundred  and  ninety-three,)  in 
the  presence  of  defendants  and  Mr.  Dunbar,  at  Dun- 
bar's office  in  Goldendale,  say  that  the  note  for 
three  hundred  and  seventy -five  dollars  was  in  The 
Dalles  as  collateral  security,  and  that  the  two  hun- 
dred dollars  would  be  credited  upon  it.'  Objected 
to;  irrelevant,  immaterial,  and  incompetent  and  not 
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proper  cross  examination.  Overruled.  'Didn't  you 
receive  from  defendants  in  May,  eighteen  hundred 
and  ninety-three,  a  note  for  about  one  hundred 
and  eighty  dollars?'  Same  objection;  same  ruling. 
'Didn't  you  receive  such  a  note  at  all?'  Same  ob- 
jection; same  ruling."  "Defendants  offered  copy  of 
mortgage  from  Van  Hoy  and  Johnson  to  I.  C.  Rich- 
ards, with  indorsements  thereon.  Objected  to  as 
irrelevant,,  immaterial,  incompetent,  and  not  prop- 
erly authenticated.  Overruled."  "Upon  redirect  ex- 
amination of  witness  (Van  Hoy),  defendants  offered 
in  evidence  copy  of  pleadings  and  decree  of  Superior 
Court  of  Klikitat  County.  Objected  to  as  immaterial 
and  irrelevant,  incompetent,  and  not  properly  au- 
thenticated. Overruled."  Upon  turning  to  the  bill 
of  exceptions  to  determine  upon  what  these  assign- 
ments of  error  are  based,  we  find  that  the  first 
question  is  nowhere  contained  therein,  the  next  is 
followed  by  the  words,  "  Same  objection;  overruled," 
and  to  the  third  there  appears  to  have  been  no  ob- 
jection made  in  any  form.  Referring  back  to  see 
what  was  meant  by  "same  objection,"  the  first  in- 
telligible form  we  find  is  "Objected  to  as  not  proper 
cross,"  and  this  the  court  sustained.  As  touching 
the  admission  of  the  copy  of  the  mortgage,  the  bill 
of  exceptions  shows  that  it  was  "objected  on  the 
grounds  that  it  is  incompetent,  irrelevant,  and  im- 
material," and  as  to  the  copy  of  pleadings  and  de- 
cree the  record  simply  shows  that  they  were  "ad- 
mitted over  objections  of  counsel."  What  the  ob- 
jections were  does  not  appear.  The  notice  of  appeal 
appears  to  have  been  framed  without  any  regard  to 
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the  proceedings  as  actually  recorded,  and  the  al- 
leged errors  do  not  appear  in  the  record  as  assigned 
in  the  notice.  Errors  at  the  trial  must  be  made  to 
appear  by  the  bill  of  exception,  unless  apparent 
from  the  record;  otherwise  they  cannot  be  the  sub- 
ject of  review  in  the  appellate  court. 

2.  But,  apart  from  this,  the  bill  of  exceptions 
does  not  present  any  questions  touching  the  intro- 
duction of  evidence  in  form  or  manner  so  as  to 
make  them  readily  available.  The  statute  provides 
that  "no  particular  form  of  exception  shall  be  re- 
quired," but  the  objection  should  be  stated  with  so 
much  of  the  evidence  or  other  matter  as  is  neces- 
sary to  explain  it  and  no  more:  Hill's  Code,  §  232. 
Mr.  Elliott,  in  his  Appellate  Procedure,  §  809,  says: 
"It  is  not  enough  to  state  exceptions  in  the  bill. 
The  facts  on  which  the  exceptions  are  based  are 
quite  as  important  as  the  exceptions.  Where  the 
facts  are  not  stated,  there  is  nothing  demanding 
consideration,  for  without  them  neither  the  char- 
acter nor  the  influence  of  the  ruling  can  be  ascer- 
tained or  determined."  See  Phcenix  Life  Insurance 
Company  v.  Raddin,  120  U.  S.  195  (7  Sup.  Ct.  500); 
Kelly  v.  Murphy,  70  Cal.  562  (12  Pac.  467).  And 
such  is  the  case  under  the  practice  in  this  state: 
State  v.  Clements,  15  Or.  246  (14  Pac.  410).  The 
objection  to  the  bill  of  exceptions  is  not  so  much 
that  the  facts  are  not  stated  in  the  record,  for  it 
purports  to  contain  all  the  facts  of  the  trial,  but 
that  they  are  not  so  grouped  and  stated  with  refer- 
ence to  the   exceptions   as   to   show  the  nature   and 
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influence  of  the  ruling  upon  which  error  is  alleged. 
By  reading  the  testimony  of  witnesses  seriatim,  and 
noting  the  introduction  of  exhibits,  etc.,  together 
with  the  objections,  rulings,  and  exceptions,  the 
court  might  be  able  to  predicate  a  pertinent  assign- 
ment of  error,  but  this  counsel  should  do.  This 
court  has  heretofore  in  like  instances  declined  to 
thus  ascertain  for  itself  the  questions  sought  to  be 
presented,  (Hamilton  v.  Gordon,  22  Or.  557,  30  Pac. 
495,)  and  we  decline  to  do  so  in  this  case  so  far 
as  the  rulings  upon  the  introduction  of  evidence 
are  concerned. 

However,  the  errors  relied  upon  in  the  giving 
and  refusal  of  instructions  to  the  jury  by  the  court 
are  stated  in  the  bill  of  exceptions  with  sufficient 
clearness  to  be  definitely  understood,  and  some  of 
these  we  will  examine.  The  decree  of  the  Superior 
Court  of  the  State  of  Washington  for  Klikitat 
County  having  determined  the  status  of  the  mort- 
gage in  question,  as  it  relates  to  the  identical  prop- 
erty here  claimed,  plaintiff  cannot  now  claim  owner- 
ship by  virtue  of  a  foreclosure  of  the  mortgage  and 
a  purchase  of  the  property  by  him,  thus  cutting  off 
defendants'  equity  of  redemption;  but  he  was,  after 
the  rendition  of  said  decree,  entitled  to  the  posses- 
sion of  said  property  under  the  mortgage,  by  its 
terms,  for  the  purpose  of  foreclosing  the  same  to 
satisfy  his  lien,  and  the  matter  so  stood  at  the  date 
of  the  filing  of  the  complaint  herein,  July  ninth, 
eighteen  hundred  and  ninety-five.  On  the  follow- 
ing day  the  defendants  paid  to  plaintiff's  attorney 
in    Klikitat   County    the    amount    of    the    note    with 
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interest,  and  secured  a  cancellation  and  release  of 
the  mortgage.  In  this  state  of  the  record  the  plain- 
tiff asked  and  the  court  refused  the  following  in- 
struction: "If  you  find  that  at  the  commencement 
of  this  action  there  was  anything  due  upon  said 
mortgage,  even  though  said  sale  might  have  been 
void  for  irregularities  or  want  of  notice,  the  plain- 
tiff would  still  be  entitled  to  the  possession  of  the 
property,  and  you  would  find  for  the  plaintiff."  And 
the  court  gave,  at  defendants*  instance,  over  objec- 
tions, the  following  instruction:  "If  you  believe  from 
the  evidence  that  after  the  decree  in  the  Superior 
Court  of  the  State  of  Washington  for  Klikitat 
County,  in  the  suit  wherein  Van  Hoy  and  Johnson 
were  plaintiffs  and  Richards  and  O'Connor  were  de- 
fendants, these  defendants  or  either  of  them  paid  to 
plaintiff  or  his  attorney  the  amount  found  by  said 
decree  to  be  due  upon  said  note  of  three  hundred 
and  seventy-five  dollars,  and  was  accepted  by  plain- 
tiff in  full  payment  and  discharge  of  said  note  and 
mortgage,  then  I  charge  you  that  said  payment  was 
a  redemption  of  said  mortgaged  property,  and  your 
verdict  must  be  for  defendants."  Other  instructions 
of  like  nature  were  given,  all  over  the  objections  of 
plaintiff,  but  these  are  sufficient  to  illustrate  the 
question  involved.  The  refusal  in  the  one  instance, 
and  giving  the  instruction  in  the  other,  was  not 
error.  The  action  was  for  the  recovery  of  specific 
property,  and  the  purpose  of  both  these  instructions 
was  to  take  the  verdict  of  the  jury  touching  the 
property.  As  we  have  seen,  the  plaintiff  is  wholly 
dependent  upon  the  mortgage   for  the  establishment 

29  Or.— 35. 
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of  his  right  to  the  possession,  and  cannot  recover 
under  any  claim  of  ownership  or  title  acquired  by 
the  alleged  foreclosure.  The  payment  of  the  mort- 
gage debt  and  cancellation  and  release  of  the  mort- 
gage operated  as  a  complete  satisfaction  of  plaintiffs 
demand,  and,  as  a  consequence,  his  lien  was  dis- 
charged, and  his  title  and  right  of  possession  to  the 
property  extinguished:  Cobbey  on  Replevin,  §  873; 
Butler  v.  Tufts,  13  Me.  306;  Shiver  v.  Johnston,  62 
Ala.  37;  Dryer  v.  Lewis,  57  Ala.  554;  Askew  v.  Steiner, 
76   Ala.   218;   and   Marcus   v.  Robinson,  76  Ala.  550. 

3.  The  payment  and  release,  however,  took  place 
after  the  commencement  of  this  action.  But  this  did 
not  preclude  the  defendants  from  availing  them- 
selves thereof  as  a  defense.  At  common  law  matter 
of  defense  arising  after  issue  joined  could  be  inter- 
posed by  a  plea  puis  darreign  continuance,  which 
took  the  place  of  all  former  pleas:  Stephen  on 
Pleading,  64.  The  facts  upon  which  the  defense 
herein  is  based  arose  before  issue  joined,  and  the 
defendants  were  right  in  so  pleading  them  in  bar  of 
the  action:  Sadler  v.  Fischer,  3  Ala.  200;  HfcDou- 
gald's  Administrator  v.  Rutherford,  30  Ala.  253;  Dryer 
v.  Lewis,  57  Ala.  554.  Under  ©ur  statute,  (Hill's 
Code,  §  107,)  the  parties  may  be  allowed,  on  mo- 
tion, to  make  a  supplemental  complaint,  answer,  or 
reply  alleging  facts  material  to  the  case  occurring 
after  the  former  complaint,  answer,  or  reply.  This 
provision  would  seem  to  be  a  substitute  for  the 
old  practice  of  interposing  a  plea  puis  darreign  con- 
tinuance,   but    it   does    not    reach    a   defense    arising 
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before  answer,  but  after  the  commencement  of  the 
action.  Under  these  pleadings,  with  the  introduc- 
tion of  evidence  tending  to  their  support,  as  was  the 
case  herein,  the  instruction  last  above  quoted  was 
proper,  because  if  payment  and  release  of  the  mort- 
gage took  place  as  alleged,  it  operates  as  an  ex- 
tinguishment of  plaintiff's  title,  and  hence  he  could 
not  recover  the  property.  For  the  same  reason  the 
instruction  asked  by  plaintiff  was  improper.  He  was 
perhaps,  entitled  to  costs  up  to  the  time  of  pay- 
ment and  cancellation  of  the  mortgage,  (Leavitt  v. 
School  District y  78  Me.  574,)  but  that  question  does 
not  seem  to  have  been  taken  at  the  trial,  and  is 
no^  here  for  our  determination.  No  error  appear* 
ing  by  the  record,  the  judgment  of  the  court  below 
must  be  affirmed.  Affirmed. 


Decided  at  Pendleton,  July  18,  1898. 
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Escrow.—  The  essential  feature  of  an  escrow  is  that  it  is  deposited  with     '  ' 

a  stranger  to  hold  until  the  performance  of  some  condition,  and  if 

it  is  delivered  without  compliance  with  that  condition  no  title  will 

thereby  be  conveyed  to  the  grantee. 

From  Grant:  Morton  D.  Clifford,  Judge. 

This  is  a  suit  by  A.  Tyler  against  James  Cate 
and  B.  F.  Grant  to  quiet  the  title  to  real  property, 
and  to  enjoin  a  trespass  thereon.  The  material 
facts  are  that  the  defendant  James  Cate,  claiming  to 
be    in    possession    under    the    mineral    laws    of    the 
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United  States  of  the  northwest  quarter  of  the  south- 
west quarter  of  section  thirty-five,  in  township  seven, 
south  of  range  thirty-five  and  one  half  east  of  the 
Willamette  Meridian,  in  Grant  County,  and  being 
the  owner  of  a  ditch  and  water  right  appurtenant 
thereto,  listed  the  same  for  sale  with  one  E.  S. 
McGomas,  a  real  estate  agent,  agreeing  to  take 
one  thousand  five  hundred  dollars  therefor,  one 
half  to  be  paid  at  the  time  of  sale,  and  the  re- 
mainder in  one  year  from  that  date,  with  interest 
thereon  at  ten  per  cent,  per  annum,  the  deferred 
payment  to  be  secured  by  a  mortgage  on  the  prop- 
erty. McComas,  by  representing  to  the  plaintiff  and 
one  D.  W.  Lichtenthaler  that  said  land  was  valua- 
ble for  its  placer  mines,  the  gold  from  which  could 
be  extracted  by  means  of  the  water  carried  in  the 
ditch,  and  that  the  property  could  be  purchased  for 
five  thousand  dollars,  at  which  price  it  would  prove 
a  profitable  investment,  induced  them  to  enter  into 
a  contract  with  him  to  organize  a  corporation  to  be 
known  as  the  Ganite  Gravel  Mining  and  Ditch 
Company,  of  which  Lichtenthaler  was  to  be  presi- 
dent, and  it  was  also  agreed  that  the  plaintiff 
should  examine  the  property,  and,  if  found  to  be  as 
represented,  he  was  authorized  to  purchase  it  at  the 
latter  figure.  In  pursuance  of  this  agreement,  Mc- 
Comas and  the  plaintiff  examined  the  property, 
and,  upon  the  latters  report  that  it  was  as  repre- 
sented, Lichtenthaler  sent  seven  hundred  and  fifty 
dollars  to  be  paid  to  the  defendant  on  account  of 
the  purchase.  On  July  fifth,  eighteen  hundred  and 
ninety-four,   the   defendant   Cate,   for    the    expressed 
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consideration  oi  five  thousand  dollars,  made  to 
Lichtenthaler  a  quitclaim  deed  of  said .  ditch  and 
water  right  and  all  his  interest  in  the  placer  mines 
lying  under  said  ditch,  and  on  the  twelfth  of  said 
month,  upon  the  representation  of  McComas  that 
said  corporation  would  be  duly  organized  in  about 
fifteen  days,  and  the  receipt  of  the  money  so  sent 
by  Lichtenthaler,  gave  the  deed  to  McComas,  with 
instructions  to  deliver  it  to  Lichtenthaler  when 
the  mortgage  to  secure  the  deferred  payment  had 
been  properly  executed  by  the  corporation.  Al- 
though the  defendants  received  only  seven  hundred 
and  fifty  dollars,  he  gave  McComas  a  receipt  ac- 
knowledging the  payment  of  three  thousand  dollars, 
and  McComas  and  the  plaintiff  gave  Cate  a  written 
memorandum,  agreeing  that  the  corporation,  when 
organized,  would  execute  its  several  notes,  amount- 
ing to  two  thousand  dollars,  and  secure  the  same 
by  a  mortgage  on  the  property,  and  the  defendant, 
by  a  written  memorandum,  assigned  to  McComas 
all  said  notes,  except  one  for  seven  hundred  and 
fifty  dollars.  Cate  thereupon  surrendered  to  Mc- 
Comas and  the  plaintiff  the  possession  of  the  prop- 
erty, which  they  held  until  August  twenty-seventh 
of  that  year,  when  Lichtenthaler,  being  informed 
that  McComas  was  to  receive  a  commission  of  three 
thousand  five  hundred  dollars  on  account  of  the 
sale,  and  having  examined  the  property,  and  being 
dissatisfied  therewith,  refused  to  organize  the  corpo- 
ration, whereupon  McComas,  by  a  written  order, 
appointed  Cate  superintendent  of  the  mines  and  in- 
structed   him    to    hold    possession    of    the    property 
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until  he  bad  received  the  balance  due  under  the 
agreement,  and  in  pursuance  thereof  the  defendant 
immediately  took  possession  of  the  same.  About 
November  thirtieth,  eighteen  hundred  and  ninety- 
four,  Cate  notified  the  plaintiff,  McComas,  and  Lich- 
tenthaler  that  he  had  rescinded  the  contract  of  sale, 
and  requested  the  return  of  his  deed,  but  they  neg- 
lected to  comply  therewith.  On  December  twenty- 
fourth,  eighteen  hundred  and  ninety-four,  McComas 
executed  to  the  plaintiff  a  quitclaim  deed  of  all  his 
interest  in  the  property,  and  on  May  twenty-first, 
eighteen  hundred  and  ninety-five,  Lichtenthaler  ex- 
ecuted to  the  plaintiff  a  similar  deed,  both  which 
were  duly  recorded  on  May  twenty -fourth,  eighteen 
hundred  and  ninety-five.  On  May  second  of  that 
year  the  defendant  Cate  gave  one  H.  J.  Grant  a 
bond  for  a  deed,  agreeing  to  convey  the  said  prop- 
erty on  or  before  November  first,  eighteen  hundred 
and  ninety-six,  upon  the  payment  of  four  thousand 
dollars,  and  in  pursuance  thereof  the  codefendant, 
B.  F.  Grant,  as  the  agent  of  the  obligee  therein, 
took  possession  of  the  premises,  and  has  been  ex- 
tracting the  mineral  therefrom. 

The  plaintiff  alleges  that  he  is  the  owner  and 
in  the  possession  and  entitled  to  the  sole  and  ex- 
clusive use  of  said  ditch  and  water  right,  and  also 
the  placer  mines  situated  in  sections  34,  35,  and 
36  in  said  township  and  range,  particularly  describ- 
ing the  same;  that  in  April,  eighteen  hundred  and 
ninety-five,  the  defendants  wrongfully  diverted  the 
waters  of  said  ditch,  and  appropriated  the  same  to 
their    own    use,   and   also    wrongfully   entered   upon 
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said  mining  ground,  and  dug  up  and  removed  the 
gold  and  other  mineral  contained  therein,  and 
prays  for  the  relief  hereinbefore  stated.  The  de- 
fendants, after  denying  the  material  allegations  of 
the  complaint,  allege,  in  substance,  that  the  title  to 
the  premises  never  passed  to  Lichtenthaler;  that 
time  was  of  the  essence  of  the  contract,  and  that, 
by  reason  of  the  failure  to  organize  the  corpora- 
tion, the  contract  to  sell  the  premises  had  become 
forfeited,  and  was,  upon  notice,  rescinded,  that  the 
deed  to  Lichtenthaler  and  his  deed  and  that  of 
McComas  to  the  plaintiff  were  clouds  upon  the  title; 
and  pray  that  the  said  deeds  may  be  annulled  and 
held  for  naught.  A  reply  having  put  in  issue  the 
allegations  of  new  matter  contained  in  the  answer, 
the  cause  was  referred  and  the  evidence  taken, 
from  which  the  court  found  the  facts  in  substance 
as  above  detailed,  and  decreed  a  cancellation  of 
the  deeds  upon  the  repayment  of  the  seven  hun- 
dred and  fifty  dollars  with  interest  thereon,  and  the 
further  payment  of  five  hundred  and  seventy  dollars, 
expended  by  the  plaintiff  in  making  permanent 
improvements  upon  the  premises,  and  that  neither 
party  should  recover  costs  or  disbursements,  from 
which  decree  the  plaintiff  appeals,  and  the  de- 
fendant Cate  also  appeals  from  that  part  of  it 
which  requires  the  return  of  the  money  received 
and  payment  for  improvements.  Modified. 

For  appellant  there  was  a  brief  and   an    oral   ar* 
gument  by  Mr.  Jasper  J.  Johnson. 
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For  respondents  there  was  a  brief  by  Messrs.  Will- 
iam Smith  and  Sam  White,  with  an  oral  argument 
by  Mr.  Smith. 

Opinion  by  Mr.  Justice  Moore. 

The  counsel  for  plaintiff  contend  that  the  title  to 
the  property  passed  by  the  delivery  of  the  deed  to 
Lichtenthaler,  whether  such  delivery  was  induced  by 
fraud  or  otherwise,  and  hence  such  deed  was  void- 
able only,  and  the  defendants,  not  having  tendered 
any  amount  to  the  plaintiff  as  a  prerequisite  to  the 
cancellation  of  the  deeds,  the  court  was  powerless  to 
grant  this  equitable  relief;  while  the  defendants' 
counsel  maintain  that  the  deed  to  Lichtenthaler  was 
deposited  with  McComas  to  be  delivered  upon  the 
performance  of  certain  conditions,  which  have  never 
been  fulfilled,  in  consequence  of  which  the  deed  is 
void,  and  no  title  passed  thereby;  and  that  time 
having  been  of  the  essence  of  the  agreement,  the 
defendant  had  the  right  to  declare  the  contract  for- 
feited, and  retain  the  amount  paid  thereunder,  to- 
gether with  all  the  improvements  made  upon  the 
premises.  The  important  question  for  consideration 
is  whether  the  title  passed  to  Lichtenthaler,  under 
whom  the  plaintiff  claims,  for,  if  it  was  transferred 
by  the  deed,  Cate  could  not  by  any  subsequent  act 
impair  the  validity  of  the  conveyance:  Tiedeman  on 
Real  Property,  §  812.  The  deed  in  question  was 
properly  executed  and  acknowledged,  and  the  trans- 
fer of  the  title  must  therefor  depend  upon  its  de- 
livery.    "While  no  specific  formalities  are  necessary 
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to  constitute  a  delivery,"  says  Bean,  C.  J.,  in  Allen 
v.  Ayer,  26  Or.  589  (39  Pac.  1),  "it  is  essential  that 
the  grantor  must  consent  either  expressly  or  im- 
pliedly that  the  deed  shall  pass  irrevocably  from  his 
control."  To  the  same  effect  see  also  the  opinion  of 
Lord,  C.  J.,  in  Fain  v.  Smith,  14  Or.  82  (12  Pac. 
365).  The  possession  of  a  duly  executed  deed  by 
the  grantee  raises  a  presumption  of  its  delivery, 
(Flint  v.  Phipps,  16  Or.  437,  19  Pac.  543,)  but  such 
inference  of  fact  is  not  conclusive,  and,  even  in  a 
court  of  law,  is  susceptible  of  explanation  or  rebut- 
tal: Southern  Life  Insurance  Company  v.  Cole,  4  Fla. 
359;  Kingsbury  v.  Burnside,  58  111.  324  (11  Am. 
Rep.  67).  A  deed  is  a  contract  which  derives  its 
binding  force  from  and  becomes  operative  by  the 
mutual  assent  of  the  parties  to  it,  and  hence  with- 
out the  acceptance  of  it  by  the  grantee  there  can  be 
no  delivery:  Wilsey  v.  Dennis,  44  Barb.  354;  Fonda 
v.  Sage,  46  Barb.  109;  Lessee  of  Mitchell  v.  Ryan,  3 
Ohio  St.  377;  Beardsley  v.  Hilson,  94  Ga.  50  (20 
S.  E.  272);  Moore  v.  Flynn,  25  N.  E.  844.  It  must 
be  admitted,  however,  that  a  volutary  delivery  of  a 
deed  to  the  cestui  que  trust,  or  even  to  a  person  hav- 
ing a  beneficial  interest  in  the  premises  conveyed, 
by  the  grantor,  with  intent  to  pass  {he  title  thereby, 
is  effectual  for  that  purpose,  without  any  formal  ac- 
ceptance by  the  nominal  grantee:  Jacques  v.  Metho- 
dist Episcopal  Church,  17  Johns.  549  (8  Am.  Dec. 
447);  Morrison  v.  Kelley,  22  111.  610  (74  Am.  Dec. 
169);  Holcombe  v.  Richards,  38  Minn.  38  (35  N.  W. 
714);  Richardson  v.  Clow,  8  111.  App.  91. 
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"A  delivery  of  a  deed  with  the  intention  of  pass- 
ing the  title  made  to  an  officer  of  a  corporation," 
says  Mr.  Devlin  in  his  work  on  Deeds,  §  316,  "is  a 
delivery  to  the  corporation  itself,  if  it  be  done  for 
the  use  and  benefit  of  the  corporation.  But  a  deed 
may  be  delivered  to  an  officer  of  a  corporation  to 
take  effect  as  an  escrow,  upoD  the  performance  of  a 
condition,  as  there  is  no  such  personal  identity  be- 
tween a  corporation  and  its  officers  as  will  prevent 
a  delivery  to  the  latter  as  an  escrow."  It  may  well 
be  doubted  if  Lichtenthaler  ever  accepted  the  deed 
made  to  him,  unless  the  execution  of  his  deed  to 
plaintiff  may  be  construed  as  such  acceptance,  for 
in  a  letter,  written  to  Cate  five  months  after  it  was 
deposited  with  McComas,  he  says  that  he  had  never 
seen  the  deed,  would  not  accept  it  if  tendered  him, 
and,  so  far  as  he  was  concerned,  if  the  deed  was  in 
existence,  Cate  could  treat  it  as  a  nullity.  But,  as- 
suming that  the  execution  of  his  deed  was  an  ac- 
ceptance of  the  Cate  deed,  the  question  of  delivery 
still  remains.  Upon  this  question  the  evidence  dis- 
closes that  Cate  did  not  intend  to  permit  the  deed 
to  pass  irrevocably  beyond  his  control  until  the 
condition  attached  to  its  deposit  had  been  fully  per- 
formed. McComas,  as  a  witness  for  the  plaintiff,  in 
speaking  of  the  grantor's  orders  in  relation  to  the 
final  disposition  of  the  deed,  given  at  the  time  it 
was  deposited  with  him,  says:  "The  instructions 
were  to  deliver  the  deed  when  the  mortgage  had 
been  properly  executed  for  th$  payment  due  in  one 
year."  This  instruction  would  render  the  instru- 
ment   an    escrow,    and    the    subsequent    conditions, 
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upon  the  performance  of  which  the  deposit  was 
predicated,  never  having  been  complied  with,  Mc- 
Comas  could  not,  by  delivering  the  deed  to  Litch- 
tenthaler,  render  the  conveyance  effectual  to  pass 
the  title,  unless  the  depositary  had  such  an  interest 
in  the  subject  matter  as  to  make  the  deposit  with 
him  equivalent  to  a  delivery  to  Lichtenthaler.  A 
deed  can  never  be  an  escrow  unless  it  is  delivered 
to  a  stranger  to  hold  until  the  condition  is  per- 
formed, and  then  to  be  delivered  to  the  grantee: 
Tiedeman  on  Real  Property,  §  815;  Gaston  v.  Portland, 
16  Or.  '255  (19  Pac.  127).  A  stranger,  within  the 
meaning  of  this  rule,  is  a  person  not  a  party  to 
the  deed,  (Devlin  on  Deeds,  §  312,)  and,  as  McComas' 
name  did  not  appear  in  the  deed,  it  follows  that 
he  was  not  a  party  thereto.  It  is  true  he  may  have 
had  some  equitable  interest  in  the  premises  by  rea- 
son of  the  commission  he  expected  to  make  upon 
the  contemplated  sale,  and  upon  failure  to  organize 
the  corporation  a  trust  might  possibly  have  resulted 
to  him,  had  the  title  been  in  Lichtenthaler.  Mc- 
Comas  was  employed  by  Cate  to  effect  a  sale  of  his 
property,  and,  by  reason  of  this  agency,  a  confi- 
dence existed  between  them;  and  to  conclude  that, 
because  a  private  interest  in  the  premises  might 
possibly  result  to  McComas,  he  was  therefore  not  a 
stranger  to  the  deed,  would  be  equivalent  to  hold- 
ing that  this  confidence  might  be  betrayed  with 
impunity.  If  such  a  rule  were  to  prevail,  it  would 
open  the  door  to  fraud;  for  then  one  might  be  in- 
duced to  deposit  with  his  supposed  friend  a  deed 
to   real  property,  made  to   another,   to   be   delivered 
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upon  the  performance  of  a  subsequent  condition, 
and,  without  the  fulfillment  of  such  condition,  the 
deed  could  be  delivered  to  the  grantee,  and  thereby 
pass  the  title,  because  the  person  whom  the  grantor 
trusted  may  have  been  the  real  purchaser,  and 
adopted  the  method  suggested  for  the  purpose  of 
acquiring  an  equitable  interest  in  the  premises,  that 
he  might  benefit  himself  by  the  transaction.  Let 
this  once  become  a  rule,  and  it  would  be  safe  to 
predict  that  no  deed  would  thereafter  be  deposited 
as  an  escrow.  Such  a  doctrine  can  never  be  sanc- 
tioned by  a  court  of  equity;  and  Cate  having  de- 
posited the  deed  with  McComas,  to  be  delivered  to 
Lichtenthaler  upon  the  execution  of  the  notes  and 
mortgage  by  the  corporation,  when  organized,  no 
title  to  the  land  could  pass  without  the  grantor's 
consent  until  the  condition  had  been  fully  per- 
formed: 'Everts  v.  Agnes,  4  Wis.  356  (64  Am.  Dec. 
314);  Dyson  v.  Bradshaw,  23  Cal.  528;  Devlin  on 
Deeds,  §  322. 

Counsel  for  plaintiff  cite  in  their  brief  and  seem 
to  rely  upon  the  case  of  Allen  v.  Ayer,  26  Or.  589, 
(39  Pac.  1,)  as  supporting  the  doctrine  that  a  deed 
fraudulently  obtained  by  the  grantee  is  not  void, 
but  voidable  merely,  and  passes  the  title.  Such  is 
the  law  in  some  cases,  for  if  the  grantor  be  induced 
by  fraud,  or  any  other  means,  to  voluntarily  deliver 
the  deed  to  the  grantee,  the  act  manifests  the 
assent  of  the  grantor  to  the  contract,  and  passes 
the  title;  and,  this  being  so,  an  innocent  purchaser 
from  the  grantee  for  a  valuable  consideration  would 
take  the  title  freed  from  any  equity  of  the  grantor, 
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but  this  rule  can  have  no  application  to  a  deed  de- 
posited as  an  escrow.  In  Everts  v.  Agnes,  4  Wis. 
356,  (64  Am.  Dec.  314,)  Smith,  J.,  in  commenting 
upon  this  question,  says:  "  It  would  seem  that  where 
a  deed  deposited  as  an  escrow  is  obtained  without 
performance  of  the  conditions,  by  operating  upon 
the  fears  or  credulity  of  the  depositary,  or  by  fraud- 
ulent collusion  with  him,  or  by  other  undue  means, 
it  bears  a  closer  analogy  in  principle  to  the  case  of 
a  forged  or  stolen  deed,  than  it  does  to  that  of  a 
fraud  practiced  directly  upon  the  grantor,  by  means 
of  which  he  is  induced  to  deliver  it.  In  the  latter 
case  the  legal  title  passes,  and  a  subsequent  bona 
fide  purchaser  is  protected.  In  the  former,  no  title 
passes  whatever,  and  a  subsequent  purchaser  is  not 
protected.  In  the  one  class  of  cases  there  is  the 
voluntary  assent  of  the  grantor;  in  the  other,  there 
is  no  assent  at  all."  A  deed  deposited  as  an  escrow 
is  nothing  more  than  a  mere  scroll  until  the  con- 
dition is  fully  performed  or  the  contingency  hap- 
pens upon  the  faith  of  which  it  was  deposited;  and, 
this  being  so,  no  delivery  of  the  scroll  prior  to  that 
time  without  the  grantor's  consent  could  give  life  to 
the  instrument,  or  convey  the  title  to  the  grantee 
or  purchaser  under  him:  Smith  v.  South  Royalton 
Bank,  32  Vt.  314  (76  Am.  Dec.  179);  Black  v.  Shreve, 
13  N.  J.  Eq.  455;  Berry  v.  Anderson,  22  Ind.  40;  Pat- 
rick  v.  McCormick,  10  Neb.  1  (4  N.  W.  312).  In 
Kelly  v.  People's  Transportation  Company,  3  Or.  189, 
it  is  held  that  the  grantor,  while  still  retaining  the 
purchase  money,  can  have  no  standing  in  a  court 
of    equity    upon    which    to   ask   to    have   a   voidable 
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deed  set  aside;  but,  if  this  be  a  rule  of  law,  it  can 
have  no  application  to  the  case  at  bar,  in  which 
the  deed  is  void.  The  deed  from  Cate  to  Lichten- 
thaler  being  void,  it  follows  that  the  plaintiff  took 
no  title  by  his  deeds  from  Lichtenthaler  and  Mc- 
Comas,  but,  these  deeds  having  been  recorded,  cre- 
ated a  cloud  upon  Cate's  title,  to  remove  which  the 
court  properly  decreed  their  cancellation. 

Equity  usually  treats  time  as  originally  of  the 
essence  of  the  contract,  when  the  agreement  shows 
that  the  parties  intended  that  it  should  be  so  re- 
garded: Waterman  on  Specific  Performance,  §  460; 
Pomeroy  on  Specific  Performance,  §  399.  Time  is 
also  considered  as  of  the  essence  of  the  contract 
where  the  character  of  the  property  renders  it  liable 
to  fluctuations  in  value,  and  this  rule  is  especially 
applicable  to  contracts  for  the  purchase  and  sale  of 
mining  properties:  Durant  v.  Comegys,  28  Pac.  425 
The  purchase  in  the  case  at  bar  was  to  be  consum- 
mated by  executing  the  notes  and  mortgage  in 
about  fifteen  days  from  the  time  the  deed  was  de- 
posited. The  character  of  the  property  was  such 
that  it  might  become  very  valuable  or  prove  abso- 
lutely worthless  as  a  mine,  and  if  time  were  not  of 
the  essence  of  the  contract,  the  plaintiff,  by  prospect- 
ing, might  discover  vast  mineral  wealth,  and,  if  so, 
comply  with  his  part  of  the  agreement;  or  demon- 
strate that  the  land  was  valueless  as  a  mine,  in 
which  case  he  could  abandon  the  contract  and  sur- 
render the  property,  and  thus  perchance  prevent  a 
sale  of  it  to  others  for  mining  purposes.  The 
reason  for  the  existence  of  the  rule  must  be  found 
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in  its  necessity,  and  in  all  contracts  for  the  sale  of 
real  property,  subject  to  great  fluctuations  in  value, 
time  must  of  necessity  be  an  element  of  the  agree- 
ment, and  hence,  the  plaintiff  having  failed  to  pro- 
cure the  notes  and  mortgage  according  to  agree- 
ment, the  defendant  had  a  right  to  rescind  the 
contract.  The  person  agreeing  to  sell  real  property 
is  not  in  all  cases,  upon  the  forfeiture  of  the  con- 
tract, entitled  to  retain  the  money  paid  thereon;  for 
where  the  value  of  the  property  remains  the  same, 
and  he  is  permitted  to  retain  both  payment  and 
realty,  great  injustice  might  be  done:  Settle  v.  Win- 
ters, 10  Pac.  216.  The  plaintiff,  on  July  twelfth, 
eighteen  hundred  and  ninety-five,  in  pursuance  of 
the  terms  of  the  contract,  tendered  to  Cate  seven 
hundred  and  fifty  dollars  and  interest  thereon  at 
ten  per  cent,  for  one  year,  and  if  time  in  this  re- 
spect was  of  the  essence  of  the  contract,  the  tender 
was  made  of  the  proper  amount  and  on  the  day  it 
became  due.  The  only  default  was  in  the  failure  of 
the  plaintiff  to  organize  the  corporation,  and  pro- 
cure from  it  and  deliver  to  Cate  the  notes  and 
mortgage,  by  reason  of  which  failure  the  deed 
never  became  operative.  Forfeiture  is  not  favored 
in  equity,  except  as  a  strict  right,  or  where  the  con- 
tract stipulates  therefor,  and  in  each  case  in  which 
the  question  is  involved  it  must  necessarily  be  de- 
termined by  the  particular  circumstances  governing 
it:  Waterman  on  Specific  Performance,  §  435.  The 
evidence  shows  that  the  property  has  enhanced  in 
value,  and  in  view  of  this  rule  we  think  the  lower 
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court  properly  decreed  a  repayment  and   remunera- 
tion for  improvements. 

The  deeds  being  void,  the  payments  to  be  made 
by  defendants  cannot  be  made  dependent  upon  their 
cancellation.  Plaintiff  having  paid  part  of  the  pur- 
chase price  in  pursuance  of  the  contract,  and  en- 
tered into  possession  of  the  property  upon  the  faith 
of  which  he  made  permanent  improvements  thereon, 
he  has  in  equity  a  lien  upon  said  property  to  secure 
the  amounts  so  awarded  to  him  by  the  trial  court, 
which  lien  will  be  foreclosed  by  the  decree  of  this 
court,  and  the  premises  ordered  sold  to  satisfy  the 
same.  It  follows  that  the  decree  must  be  modified 
so  as  to  decree  the  deeds  void,  and  the  existence 
and  foreclosure  of  said  lien,  and  in  all  other  re- 
spects affirmed,  the  defendants  to  recover  their  costs 

and  disbursements  in  this  court  only. 

Modified. 


Argued  March  2;  decided  September  21,  1896;  rehearing  denied. 
FIORE  v.  LADD. 

[46  Fac.  144.] 

1.  Pbkmatube   Actio* —-Waiver —-Abatement.—- The    objection   that    a 

suit  or  action  is  prematurely  brought  is  mere  matter  of  abatement, 
and  must  be  taken  advantage  of  by  demurrer  or  special  plea;  other- 
wise it  will  be  deemed  waived.* 

2.  Amendment   of   Verdict — Code,    J  217.— Under   Hill's    Code,    ?  217, 

which  provides  that  when  the  verdict  is  for  plaintiff  in  an  action  to 
recover  money  "  the  jury  shall  also  assess  the  amount  of  the  recov- 
ery," a  verdict  returned  by  a  jury  which  expresses  their  intention 
in  regard  to  the  amount  recovered  cannot  be  amended  by  the  court 
by  changing  the  amount  after  the  jury  has  been  discharged. 

•Bee  also  Elder  v.  Bourke,  27  Or.  863,  where  the  same  ruling  was  made.— 
Rxpobtbs. 
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From  Multnomah:  E.  D.  Shattuck,  Judge. 

This  action  was  commenced  on  the  eighth  day  of 
May,  eighteen  hundred  and  ninety-one,  by  Saverio 
Fiore  against  W.  S.  Ladd  and  W.  M.  Ladd,  bankers, 
doing  business  as  Ladd  and  Tilton  for  the  recovery 
of  the  sum  of  eight  hundred  dollars.  The  complaint 
avers,  in  substance,  that  on  the  thirteenth  of  April, 
eighteen  hundred  and  ninety-one,  plaintiff  deposited 
with  defendants  eight  hundred  dollars;  that  they 
thereupon  issued  to  him  a  certificate  of  deposit 
therefor  payable  in  three  months  on  return  of 
the  certificate;  that  on  the  same  day  defendants 
wrongfully  obtained  possession  of  said  certificate, 
and  wrongfully  paid  and  canceled  the  same;  that 
plaintiff  was  the  owner  thereof  at  the  time,  and 
never  indorsed  it  or  received  payment  therefor;  that 
on  April  twentieth  he  demanded  of  defendants  the 
said  sum  of  eight  hundred  dollars,  but  they  re- 
fused and  still  refused  to  pay  or  deliver  the  same 
or  any  part  thereof,  and  that  there  is  due  and 
owing  to  the  plaintiff  from  the  defendants  the  sum 
of  eight  hundred  dollars,  with  interest  from  the 
twentieth  of  April,  eighteen  hundred  and  ninety- 
one,  at  eight  per  cent,  per  annum,  for  which  judg- 
ment is  demanded.  The  answer  denies  the  material 
allegations  of  the  complaint,  except  the  receipt"  of 
the  money  and  plaintiff's  demand  therefor,  and  sets 
up,  as  a  further  and  separate  defense,  matter 
which  goes  to  the  merits,  but  which  for  the  pur- 
poses of  this  appeal  need  not  be  stated  here. 

The    judgment    now    appealed    from    is    the    third 

29  Or.— 33. 
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rendered  in  this  cause.  The  first  was  reversed  on 
defendants'  appeal,  and  a  new  trial  ordered:  22  Or. 
202  (29  Pac.  435).  The  second  was  in  favor  of 
defendants.  At  the  time  of  the  entry  of  judgment 
on  that  trial  the  death  of  W.  S.  Ladd  was  sug- 
gested by  the  surviving  defendant,  and  on  his  mo- 
tion W.  M.  Ladd,  Charles  E.  Ladd,  and  J.  Wesley 
Ladd  were  substituted  as  defendants  in  place  of  W. 
S.  Ladd  and  W.  M.  Ladd,  partners  as  Ladd  and 
Tilton,  and  the  action  afterwards  proceeded  against 
them.  Subsequently  the  plaintiff  appealed,  and,  the 
judgment  being  reversed,  a  new  trial  was  again  or- 
dered: 25  Or.  423  (36  Pac.  572).  Upon  such  trial, 
in  July,  eighteen  hundred  and  ninety-five,  the  jury 
rendered  a  verdict  as  follows,  omitting  title  and 
signature:  "We,  the  jury  in  the  above  action,  find 
for  plaintiff,  and  assess  his  damages  in  the  sum  of 
$1,070.00  eight  hundred  ($800)  dollars." 

The  defendants  filed  a  motion  for  a  new  trial, 
which  being  overruled,  they  moved  for  judgment 
notwithstanding  the  verdict,  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  motion  was  like- 
wise overruled,  and  on  motion  of  the  plaintiff  the 
verdict  was  amended  so  as  to  include  interest  from 
the  twentieth  of  April,  eighteen  hundred  and  ninety- 
one,  and  judgment  rendered  accordingly  against  W. 
M.  Ladd,  Charles  E.  Ladd  and  John  W.  Ladd,  sub- 
stituted as  defendants  in  place  of  W.  S.  Ladd  and 
William  M.  Ladd  as  Ladd  and  Tilton.  From  the 
judgment  thus  rendered  this  appeal  is  taken. 

Modified. 
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For  appellants  there  was  a  brief  by  Messrs.  Will- 
iams f  Wood  and  Linthicum,  with  oral  arguments  by 
Messrs.  George  H.  Williams  and  Stewart  B.  Linthi- 
cum. 

For  respondent  there  was  a  brief  by  Messrs.  Wat- 
son, Beehman  and  Watson,  and  U.  S.  Grant  Marquam, 
with   an   oral  argument   by  Mr.  Edward  B.    Watson. 

Opinion  by  Mr.   Justice   Bean. 

1.  It  is  first  contended  that  the  court  erred  in 
overruling  the  defendants'  motion  for  judgment  not- 
withstanding the  verdict,  and  in  entering  judgment 
in  favor  of  plaintiff,  for  the  reason  that  the  com- 
plaint on  its  face  shows  that  the  action  was  com- 
menced prior  to  the  maturity  of  the  certificate  of 
deposit  referred  to  and  set  out  in  the  complaint. 
Although  this  cause  has  been  three  times  tried  be- 
fore as  many  juries,  and  has  been  to  this  court 
twice  before  on  appeal,  the  objection  that  it  was 
prematurely  brought  was  never  raised  or  suggested 
in  any  way  until  after  the  verdict  above  referred 
to  was  rendered.  It  therefore,  in  our  opinion,  comes 
too  late.  The  objection  that  an  action  is  prema- 
turely brought  is  mere  matter  of  abatement,  and 
should  be  taken  by  demurrer  if  it  so  appears  upon 
the  face  of  the  complaint,  otherwise  by  answer  be- 
fore pleading  to  the  merits,  or  it  is  waived:  1  Ency. 
of  Pleading  and  Practice,  22,  32;  Carter  v.  Turner, 
2  Head,  52;  Moore  v.  Sargent,  112  Ind.  484  (14 
N.  E.  466);  Midland  Railway   Company  v.  SUvmson, 
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6  Ind.  App.   207   (33  N.   E.    254);  Collette  v.   Weed, 
68  Wis.  428  (32  N.  W.  753). 

2.  It  is  next  contended  that  the  court  erred  in 
amending  the  verdict  of  the  jury  by  adding  interest 
from  the  twentieth  of  April,  eighteen  hundred  and 
ninety-one.  The  answer  does  not  deny  that  the 
eight  hundred  dollars  in  question  was  §  deposited 
with  the  defendants,  or  that  plaintiff  demanded  its 
return  on  the  twentieth  of  April,  eighteen  hundred 
and  ninety-one,  but  puts  in  issue  only  its  ownership, 
so  that  under  the  pleading  plaintiff  was  entitled  to 
recover,  if  at  all,  the  entire  sum  and  interest  from 
the  date  of  the  demand.  The  court  could  therefore 
have  properly  instructed  the  jury  to  that  effect,  or 
refused  to  receive  a  verdict  less  favorable  to  the 
plaintiff;  but  it  did  neither,  and  the  jury  assessed 
the  amount  of  plaintiff's  damages  at  the  sum  of 
eight  hundred  dollars,  and  expressly  refused  to  al- 
low interest,  as  is  evident  from  the  verdict  itself. 
The  form  of  verdict  as  prepared  and  submitted  to 
the  jury  was  for  one  thousand  and  seventy  dollars, 
the  principal  sum  and  interest,  but  the  jury  delib- 
erately erased  that  amount,  and  of  their  own  mo- 
tion placed  the  sum  at  eight  hundred  dollars,  and 
rendered  their  verdict  accordingly.  This  verdict 
was  received  and  filed  without  objection,  and  the 
jury  discharged.  It  was  therefore  beyond  the  power 
of  the  court  to  add  to  or  take  from  the  amount  as 
found  by  them.  It  is  perhaps  within  the  power  of 
the  court  to  amend  a  verdict  so  as  to  make  it  con- 
form to  the  real  intention  of  the  jury,  but  certainly 
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a  judge  cannot,  in  the  exercise  of  such  power, 
usurp  the  functions  of  a  jury,  or  substitute  his  ver- 
dict or  judgment  for  theirs.  Our  statute  provides 
that  when  a  verdict  is  found  for  the  plaintiff  in  an 
action  to  recover  money  "the  jury  shall  also  assess 
the  amount  of  the  recovery":  Hill's  Code,  §  217. 
Under  this  section  it  is  not  only  the  province  but 
the  duty  of  a  jury  to  find  the  amount  of  the  re- 
covery, as  well  as  plaintiff's  right  to  recover,  and 
the  findings  upon  both  questions,  after  the  verdict 
is  received  and  the  jury  discharged,  are  binding 
upon  the  court,  unless  the  verdict  is  set  aside  in 
some  manner  provided  by  law.  When,  therefore,  a 
verdict  has  been  returned  by  a  jury  which  expresses 
their  intention,  and  they  have  been  discharged,  the 
court  is  powerless  to  amend  it,  however  erroneous 
it  may  be.  It  must  either  enter  a  judgment 
thereon,  or  set  it  aside  and  grant  a  new  trial:  2 
Thompson  on  Trials,  §  2642;  2  Elliott's  General 
Practice,  §  947;  Watson  v.  Damon,  54  Cal.  278; 
Mitchell  v.  Geisendorff,  44  Ind.  358;  Educational  Asso- 
ciation v.  Hitchcock,  4  Kan.  36;  Thompson  v.  Shea,  4 
McCrary,  93  (11  Fed.  847);  Helium  v.  Dickinson,  47 
Ark.  120  (14  S.  W.  477);  Parker  v.  Railway  Com- 
pany, 93  Mich.  607  (53  N.  W.  83);  Buck  v.  Little, 
24  Miss.  463.  This  case  affords  an  illustration  of 
the  importance  of  such  a  rule.  The  jury  were  able 
to  agree  on  a  verdict  for  eight  hundred  dollars, 
probably  as  a  compromise,  but  it  is  manifest  that 
they  were  unwilling  to  render  one  which  included 
interest,  but  by  the  act  of  the  court  in  amending 
the  verdict  this  purpose  and  intention  of  the  jury 
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has  been  wholly  disregarded,  and  they  have  been 
made  unwillingly  to  agree  to  a  verdict  which  they 
in  the  first  instance  expressly  refused  to  assent  to. 
What  the  result  of  the  trial  would  have  been  had 
the  court  instructed  the  jury  that  they  must  allow 
interest  in  case  they  found  in  favor  of  plaintiff  no 
one  can  tell,  and  therefore  the  verdict  as  rendered 
is  practically  the  act  of  the  court. 

It  is  next  contended  that  the  court  erred  in  over- 
ruling defendants'  motion  to  strike  out  the  testi- 
mony of  the  witness  Ferrara  concerning  a  conversa- 
tion he  had  with  some  person  at  the  desk  of  the 
defendants'  receiving  teller  about  the  deposit  of  the 
money  in  question,  shortly  after  its  payment  to  An- 
tone,  on  the  ground  that  the  testimony  was  incom- 
petent and  immaterial,  because  the  statements  were 
not  shown  to  have  been  made  by  Bates,  the  person 
with  whom  the  transaction  was  had.  This  is  the 
only  objection  to  the  admission  of  such  testimony 
made  in  the  court  below  or  presented  to  this  court, 
and  the  only  one  considered.  In  our  opinion  it  is 
not  well  taken.  The  evidence  shows  that  after  the 
money  had  been  paid  to  Antone  the  witness  went 
to  the  bank,  at  the  request  of  plaintiff,  to  see  about 
the  matter;  that  he  had  a  talk  with  W.  M.  Ladd, 
one  of  the  defendants,  who  said  he  knew  nothing 
about  it,  but  referred  witness  to  the  receiving  teller 
for  the  particulars;  that  he  went  to  the  receiving 
teller's  window,  and  had  the  conversation  in  ques- 
tion with  some  person  at  the  desk  of  that  officer, 
who  assumed  to  be  the  teller  of  the  bank,  and  to 
know  all  about  the  transaction,  and  who  related  his 
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version  of  it  to  the  witness.  Whether  this  person 
was  the  teller  with  whom  the  business  referred  to 
was  transacted,  if  material  at  all,  was  a  question  for 
the  jury,  and  the  evidence  was  competent  for  what- 
ever they  might  consider  it  worth,  although  the  wit- 
ness could  not  positively  identify  the  person  with 
whom  he  had  the  conversation  as  the  teller  of  the 
bank  who  received  the  money  and  issued  the  certifi- 
cate of  deposit. 

The  other  assignment  of  error  have  been  care- 
fully examined  and  we  have  been  unable  to  discover 
anything  therein  which  would  justify  a  reversal  of 
the  judgment.  The  judgment  will  therefor  be  mod- 
ified by  eliminating  therefrom  the  words  "from 
April  twentieth,  eighteen  hundred  and  ninety-one/' 
so  that  the  judgment  for  eight  hundred  dollars  shall 
bear  interest  only  from  the  date  of  its  rendition, 
and  as  thus  modified  the  judgment  is  affirmed, 
neither  party  to  recover  costs  in  this  court  on  the 
appeal,  provided  plaintiff  within  ten  days  signify  in 
writing  his  willingness  to  accept  of  such  a  judgment, 
otherwise  it  will  be  reversed  and  a  new  trial  ordered. 

Modified. 
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From  Multnomah:  E.  D.  Shattuck,  Judge. 

The  complaint  herein  contains  twenty-seven  sep- 
arate causes  of  action,  all  similarly  stated.  The  de- 
fense to  each  .of  said  causes  set  up  in  the  answer 
is  also  of  a  like  nature,  so  that  it  will  only  be  nec- 
essary to  an  understanding  of  the  case  to  summarize 
the  pleadings  of  a  single  cause.  By  the  complaint, 
in  the  one  selected,  it  is  set  forth,  in  effect,  that 
between  the  first  and  twenty-fourth  days  of  July, 
eighteen  hundred  and  ninety-four,  one  Joe  Barbara, 
at  the  special  instance  and  request  of  E.  S.  Larsen, 
performed  work,  labor,  and  services  on  his  (Lar- 
sen's)  contract  to  dig  and  construct  an  irrigating 
ditch  or  canal,  and  to  clear  certain  lands  in  Wasco 
County,  Oregon,  of  the  reasonable  value  of  ten  and 
fifty  hundredths  dollars,  no  part  of  which  sum  has 
been  paid  except  three  and  thirty-three  hundredths 
dollars,  leaving  a  balance  due  from  defendant  to 
Barhara  of  seven  and  seventeen  hundredths  dollars; 
that  before  the  bringing  of  this  action  the  last 
named  sum  and  claim  was  for  a  valuable  considera- 
tion duly  assigned  to  plaintiff  F.  A.  Daly.  The 
answer  consists  of  denials  only,  and  controverts  each 
and  every  allegation  of  the  complaint.  Trial  was 
had  before  the  court  without  a  jury,  which  made 
but  two  findings  of  fact.  The  first  is,  in  effect,  that 
the  assignment  of  four  of  the  claims  was  not  prop- 
erly evidenced,  hence  the  plaintiff  was  without  title 
thereto.  By  the  second  the  court  finds  "That  the 
following  claims  were  duly  issued  by  the  agents  of 
the  defendant,  and  properly  indorsed  and  transferred 
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to  the  plaintiff  by  the  parties  to  whom  they  were 
issued,  and  therefore  the  said  defendant  is  liable  for 
the  several  amounts  due  on  the  said  following 
claims,  to  wit: — 

"No.  Name.  Countersigned  by.  Amount. 

"5.    E.  8.  Burlingame J.  H.  Crawford $50  00 

"6.    E.  8.  Burlingame J.  H.  Crawford 60  00" 

Then  follows  fourteen  other  names  with  the  name 
of  the  person  by  whom  countersigned  and  the 
^amount  of  each  claim,  making  a  total  of  seven  hun- 
dred and  thirty-one  dollars  and  fifty-eight  cents. 
From  this  finding  the  court  deduces  the  following 
conclusion  of  law:  That  the  plaintiff  is  entitled  to  a 
judgment  against  the  defendant  for  the  sum  of 
seven  hundred  and  thirty-one  dollars  and  thirty- 
eight  cents,  and  for  costs  and  disbursements  of  the 
action.  Judgment  was  rendered  accordingly,  and  the 
defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  Milton 
W.  Smith  and  Walter  S.  Perry,  with  an  oral  argu- 
ment by  Mr.  Smith. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  George   W.  Hazen. 

Opinion  by  Mr.  Justice  Wolverton. 

There  is  but  one  question  in  the  case,  and  that 
is  do  the  findings  support  the  judgment?  We  think 
not.  The  several  causes  of  action  are  for  work  and 
labor  done  and  performed  at  the  instance  and  re- 
quest of   the  defendant,  and    the   statement  of   each 
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said  avenue,  as  desired,  whereupon  she  walked 
around  the  rear  end  of  the  car  upon  which  she 
had  been  riding,  started  across  the  street,  and  in 
attempting  to  cross  the  south  track  was  struck  and 
injured  by  a  car  going  east.  The  plaintiff's  version 
of  the  accident  is  as  follows:  "  I  got  into  the  car, 
and  went  until  they  stopped,  and  told  me  to  get 
out.  He  (the  conductor)  put  me  off  the  car.  I 
stepped  to  one  side  a  little.  He  (the  conductor) 
said:  'This  is  the  place  where  you  get  off,'  and  he 
put  me  off.  He  helped  me  down.  I  turned  myself 
around  to  look,  for  I  felt  like  I  was  turned  around; 
did  not  know  which  way  to  go.  Then  I  made  a 
few  steps  eastward  and  made  a  quick  pass,  right 
back  to  the  end  of  the  car, —  right  close  to  the  car. 
I  saw  nothing,  and  heard  no  bell.  I  looked  to  see, 
—  I  turned  around  to  see  where  I  was,  and  when 
I  saw  where,  I  was  going  to  go  up  south.  I  looked 
again  to  see  if  I  could  see  anything.  Seeing  noth- 
ing, I  thought  now  I  will  go  past  right  quick,  and 
when  I  passed  the  car  looked  as  if  it  was  an  arm's 
length  from  me,  the  one  that  hit  me.  I  had  never 
seen  it  before,  it  was  that  near  to  me.  Heard  no  bell 
or  any  warning  given  to  me  at  all;  heard  nothing. 
My  hearing  is  good.  If  there  had  been  a  bell  rung 
I  could  have  heard.  My  hearing  is  pretty  good. 
The  car  I  got  out  of  was  still  standing  there.  I 
waited  a  short  time,  and  it  still  stood  there,  and  I 
thought  then  I  will  go  past  behind  the  car.  I  don't 
remember  a  thing  that  happened  afterwards.  When 
I  saw  the  car  so  near  me,  I  think  I  made  an  effort 
to  get  out  of  the  way,  but  it  was  so  close  I  could 


./\ 


Sept.  1896.]     Smith  v.  City  Railway  Co.  541 

do  nothing.  Don't  know  how  the  car  struck  me." 
The  motorman  in  charge  of  the  latter  car  says  the 
first  time  he  saw  the  plaintiff  she  was  about  twenty- 
five  feet  away  from  the  car.  "She  stepped  from  be- 
hind the  west  bound  car  into  the  middle  of  the 
track  on  which  my  car  was  going.  She  stood  in 
the  middle  of  the  track  for  a  few  seconds,  and 
looked  very  much  bewildered  and  frightened.  She 
then  recovered  herself,  and  started  to  go  back;  but 
it  was  too  late."  On  trial  there  was  a  verdict  and 
judgment  for  the  plaintiff,  from  which  defendant 
appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  Dolphy 
Mallory,  Simon  and  Strahan,  with  an  oral  argument 
by  Mr.  Rufus  Mallory. 

For  respondent  there  was  a  brief  by  Messrs. 
Mitchell,  Tanner  and  Mitchell,  with  an  oral  argument 
by  Mr.  Albert  H.   Tanner. 

Opinion  by  Mr.  Justice  Bean. 

1.  The  plaintiff  claims  and  alleges  that  her  in- 
jury was  caused  by  the  negligence  of  defendant  in 
running  its  cars  at  a  dangerous  and  unlawful  rate 
of  speed,  in  not  giving  timely  signals  of  its  ap- 
proach to  the  street  crossings,  and  in  not  providing 
the  car  with  suitable  brakes.  The  defendant  denies 
these  allegations  of  negligence  on  its  part,  and  avers 
that  the  injury  was  caused  solely  by  the  plaintiff's 
own  negligence  in  attempting  to  cross  the  track 
without  looking  or  listening  for  the  approaching  car. 
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There  was  sufficient  evidence  to  go  to  the  jury  on 
the  question  of  defendant's  negligence,  and  the  prin- 
cipal question  on  this  appeal  is  the  alleged  error  of 
the  trial  court  in  refusing  to  instruct  the  jury  that 
"If  plaintiff  failed  to  look  to  see  if  a  car  was  ap- 
proaching before  she  attempted  to  cross  the  track, 
and  by  reason  of  such  failure  stepped  upon  the 
track,  and  was  struck  by  an  approaching  car,  which 
she  could  have  seen  and  avoided  by  looking,  then 
she  was  guilty  of  contributory  negligence,  and  can 
not  recover  in  this  action."  That  this  proposed  in- 
struction is  good  law,  under  the  facts  of  this  case, 
it  seems  to  us  can  admit  of  no  reasonable  question. 
Counsel  for  plaintiff  seek  to  justify  the  rulings  of 
the  trial  court  by  claiming  that  the  imperative  rule 
for  railway  crossings,  that  a  traveler  must  look  and 
listen,  is  not  applicable  as  a  hard  and  fast  rule  to 
crossings  of  street  car  tracks  in  the  public  streets 
of  a  city,  but  the  question  of  care  in  such  cases  is 
always  for  the  jury.  Upon  this  subject  there  is 
some  conflict  in  the  decisions,  but  the  doctrine 
which  seems  to  be  supported  by  authority  and  rea- 
son, at  least  with  reference  to  electric  and  cable 
railways,  is  that  "it  is  presumptively  negligent  on 
the  part  of  a  pedestrian  to  attempt  to  cross  the 
track  without  looking  or  listening,  when,  if  he  had 
looked  and  listened,  he  could  have  discovered  the 
approach  of  the  car  in  ample  time  to  avoid  in- 
jury ":  Booth  on  Street  Railway  Law,  §  312;  Fenton  v. 
Second  Avenue  Railroad  Company,  126  N.  Y.  625  (26 
N.  E.  967);  Meyer  v.  Lindell  Railway  Company,  6  Mo. 
App.    27;    Scott   v.    Third   Avenue   Railway  Company, 


Sept..  1896.]     Smith  v.  City  Railway  Co.  543 

16  N.  Y.  Supp.  350;  Davenport  v.  Brooklyn  City  Rail- 
way Company,  100  N.  Y.  632  (3  N.  E.  305);  Carson  v. 
Federal  Street  Railway  Company,  147  Pa.  St.  219  (23 
Atl.  369,  30  Am.  St.*  Rep.  727,  15  L.  R.  A.  257); 
Buzby  v.  Philadelphia  Traction  Company,  126  Pa.  St. 
559  (17  Atl.  895,  12  Am.  St.  Rep.  919);  Sheets  v. 
Connolly  Street  Railway  Company,  54  N.  J.  Law,  518 
(24  Atl.  483);  Schulte  v.  New  Orleans  Railway  Com- 
pany, 44  La.  Ann.  509  (10  So.  811). 

This  doctrine  is  but  an  application  of  the  uni- 
versal rule  which  requires  due  and  ordinary  care  in 
crossing  a  public  street  as  in  all  other  transactions 
of  life.  It  is  manifestly  dangerous  for  a  pedestrian 
about  to  cross  a  street  car  track  to  omit  to  exer- 
cise his  ordinary  senses,  and  a  failure  to  do  so 
is  everywhere  regarded  as  negligence  on  his  part. 
He  may  not  be  required  to  stop,  look,  and  listen 
before  crossing,  but  it  is  certainly  necessary  for 
him  to  look  where  he  is  going,  unless  there  is 
something  in  the  circumstances  of  the  case  or  in 
his  surroundings  which  will  excuse  him.  "  Even 
on  the  sidewalk,  specially  devoted  to  the  use  of 
foot  passengers,"  says  Mitchell.  J.,  "a  man  is 
bound  to  look  where  he  is  going,  and  this  duty  is 
still  more  imperative  when  he  is  about  to  cross 
the  middle  of  the  street,  where  horses,  wagons,  and 
cars  have  equal  rights  with  himself,  and  where  he 
is  bound  to  take  notice  of  such  other  rights,  and 
to  use  his  own  with  due  regard  thereto ":  Buzby  v. 
Philadelphia  Traction  Company,  126  Pa.  St.  559  (17 
Atl.  895,  12  Am.  St.  Rep.  919).  In  the  case  before 
us  there  was  nothing  in  the  facts  to  excuse  the  plain- 
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tiff  from  exercising  her  senses.  The  accident  oc- 
curred in  the  daytime,  at  a  place  where  the  view  of 
the  track  was  not  obstructed  for  a  space  of  three  or 
four  blocks,  except  where  the  car  from  which  she 
had  just  alighted  would  obstruct  the  vision,  and  if 
she  had  waited  until  the  car  moved  on,  she  would 
have  had  an  uninterrupted  view  of  this  space.  She 
did  not  do  so,  but  according  to  her  own  statement, 
passed  hurriedly  along  and  around  the  rear  end  of 
the  car,  across  the  space  between  the  two  tracks, 
from  which  the  approaching  car  could  readily  have 
been  seen,  and  on  to  the  track  immediately  in  front 
of  the  car.  If  she  did  all  this  without  looking  to 
see  where  she  was  going,  or  whether  a  car  was  ap- 
proaching, she  was  guilty  of  such  contributory  negli- 
gence as  will  in  our  opinion  bar  a  recovery,  and 
the  jury  should  have  been  so  instructed,  even  if  it 
be  conceded  that  it  may  not  be  negligence  in  all 
cases  for  a  pedestrian  to  attempt  to  cross  a  street 
car  track  without  looking  and  listening  for  approach- 
ing cars. 

2.  The  defendant  also  requested  the  court  to  in- 
struct the  jury  that  the  relation  of  passenger  and 
carrier  ended  when  the  plaintiff  had  safely  landed 
from  the  car,  and  thereafter  the  defendant  owed 
her  no  duty  other  or  different  from  that  which  it 
owed  to  any  other  pedestrian  on  the  street.  The 
court  refused  to  give  this  instruction,  and  charged 
the  jury  that,  as  a  general  rule,  "the  duty  of  the 
carrier  is  completed  when  he  takes  a  passenger  to 
the  point  of   destination  and  stops  a  sufficient  time 
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to  allow  him  to  alight  and  free  himself  from  the 
car  and  track  of  the  carrier,  and  until  such  rela- 
tion of  the  passenger  and  carrier  ceases  it  is  the 
duty  of  the  carrier  to  use  the  highest  degree  of  care 
and  diligence  to  protect  the  passenger  from  injury, 
and  to  land  him  safely  at  his  destination.  And 
if  you  find  from  the  evidence  that  the  plaintiff  had 
not  been  properly  landed  by  the  defendant,  and 
freed  from  the  car  or  track  upon  which  she  was 
a  passenger,  then  it  was  the  duty  of  the  employes 
of  the  defendant  upon  the  car  in  which  she  was  a 
passenger  to  use  all  reasonable  means  to  prevent 
the  car  coming  in  the  opposite  direction  from  run- 
ning upon  or  striking  her  or  doing  her  injury, 
and  if  they  neglected  their  duty  in  that  respect, 
and  the  injuries  of  plaintiff  were  occasioned  thereby, 
the  defendant  would  be  liable,  and  your  verdict 
should  be  for  the  plaintiff."  By  this  instruction  the 
jury  were  left  to  determine  as  a  matter  of  fact 
whether  the  relation  of  passenger  and  carrier  ex- 
isted at  the  time  of  the  accident,  although  the 
pleadings  and  evidence  both  show, —  and  about  this 
there  is  no  dispute, —  that  plaintiff  had  alighted  from 
the  car  in  a  place  of  safety,  and  had  started  on 
her  journey  across  the  street,  before  she  was  struck 
by  the  car  going  east.  Under  the  facts  thus  ad- 
mitted, she  was  clearly  not  a  passenger  when  the 
accident  occurred,  and  the  court  should  have  so 
instructed  the  jury.  The  relation  of  passenger  and 
carrier  ceased  when  she  alighted  from  the  car,  and 
thereafter  the  defendant  owed  her  no  other  or 
different   duty   than   it  owed    to   any    other  ordinary 

29  Or.— 37. 
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traveler:  Booth  on  Street  Railway  Law,  §  326;  Creamer 
v.  West  End  Street  Railway  Company,  156  Mass.  320 
(16  L.  R.  A..  490,  31  N.  E.  391,  32  Am.  St.  Rep. 
456);  Buzby  v.  Philadelphia  Traction  Company,  126  Pa. 
St.  559  (17  Atl.  895,  12  Am.  St.  Rep.  919).  A  pub- 
lic street  is  in  no  sense  an  approach  or  passenger 
station  for  the  condition  or  safety  of  which  a  street 
railway  company  is  responsible;  and  when  a  pas- 
senger steps  from  a  car  to  the  street  he  becomes  a 
mere  traveler  upon  the  highway,  and  the  company 
is  not  responsible  to  him  as  a  carrier  for  his  safety 
thereafter.  Under  the  pleadings  and  the  admitted 
facts,  the  plaintiff  had  ceased  to  be  a  passenger  be- 
fore the  accident  occurred,  and  the  case  presented 
is  that  of  an  ordinary  traveler  upon  the  highway. 
There  are  several  other  errors  assigned  in  the 
record,  but  it  is  thought  unnecessary  to  consider 
them  at  this  time,  as  a  new  trial  must  be  ordered. 

Reversed. 

Decided  November  9,  1896. 

On  Rehearing. 

Opinion  by  Mr.  Justice  Bean. 

Notwithstanding  any  evidence  which  may  have 
been  given  by  the  plaintiff  or  other  witnesses  tend- 
ing to  show  that  she  looked  for  an  approaching  car 
before  attempting  to  cross  the  track,  the  question 
as  to  whether  she  did  in  fact  do  so  was  for  the 
jury,  under  all  the  circumstances  of  the  case,  and 
the  court  was  not  justified  in  refusing  to  give  the  in- 
struction in  question  on  the  ground   that  there   was 
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no  evidence  upon  which  to  base  it.  The  case  of 
Texas  Pacific  Railway  Company  v.  Gentry,  163  U.  S. 
353,  is  not  at  all  in  point.  In  that  case  the  deceased, 
an  employe  of  the  defendant,  was  killed  in  crossing 
the  track  of  its  railroad  at  night  while  going  to  his 
work.  No  one  witnessed  the  accident,  and  the  court 
held  that  in  the  entire  absence  of  evidence  as  to 
the  deceased  having  or  not  having  looked  for  the 
approach  of  the  car  before  crossing  the  track,  the 
trial  court  was  justified  in  refusing  an  instruction 
to  the  effect  that  if  by  looking  and  listening  he 
could  have  known  of  the  approach  of  the  engine 
and  car  in  time  to  have  kept  off  the  track  and  pre- 
vented  the  accident,  and  failed  to  do  so,  the  jury 
must  find  for  the  defendant,  for  the  reason  that  in 
such  case  the  law  presumed  that  he  did  look  and 
listen.  In  this  case,  however,  there  were  numerous 
witnesses  who  saw  the  accident  and  testified  to  the 
circumstances  under  which  it  occurred,  and  hence 
there  was  no  room  for  indulging  in  the  presump- 
tion referred  to. 

Nor  do  we  think  the  instruction  in  question  was 
given  in  substance  by  the  court  in  its  general 
charge,  to  the  effect  that  if  the  accident  "was 
caused  by  the  carelessness  or  negligence  of  the 
plaintiff/'  or  if  she  did  not  "use  proper  care  and 
caution  to  ascertain  whether  a  car  was  approach- 
ing," before  attempting  to  cross  the  track  she  can 
not  recover.  The  instruction  as  given  contained 
nothing  more  than  the  featureless  generality  that 
plaintiff  must  exercise  ordinary  care  and  caution, 
leaving   the    jury   to   determine   what   would    satisfy 
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that  requirement,  while  the  instruction  asked  and 
refused  defines  precisely  what  would  be  want  of  or- 
dinary care  under  the  circumstances  of  this  case, 
and,  if  given,  would  have  furnished  the  jury  with  a 
criterion  by  which  to  determine  whether  plaintiff 
exercised  such  care  or  not. 

It  is  suggested  that  some  of  the  expressions  in 
the  opinion  in  reference  to  the  facts  will,  on  a  re- 
trial, be  greatly  prejudicial  to  the  plaintiff,  and  par- 
ticular reference  is  made  to  the  statement  therein 
that  the  accident  occurred  at  a  place  where  the  view 
of  the  track  was  unobstructed  for  a  space  of  three 
or  four  blocks,  except  where  the  car  from  which 
the  plaintiff  had  just  alighted  would  obstruct  the 
vision.  This  is  in  accordance  with  the  facts  as  we 
understand  the  record  before  us,  but  if  we  are  mis- 
taken in  that  respect,  no  harm  can  come  from  it  on 
another  trial,  which  must  be  had  on  the  evidence 
to  be  then  presented  and  not  as  given  on  the  first 
trial. 

Counsel  seems  also  to  think  that  the  court  in- 
tended to  criticize  the  plaintiff  for  not  waiting  until 
the  car  from  which  she  had  alighted  moved  on  be- 
fore attempting  to  cross  the  track,  but  in  this  he  is 
mistaken.  We  only  intended  to  state  the  facts  from 
the  record  as  we  understood  them,  and  to  hold  that 
if,  under  the  circumstances  of  the  case  as  thereby 
disclosed,  the  plaintiff  attempted  to  cross  the  track 
without  looking  to  see  whether  a  car  was  approach- 
ing, she  was  guilty  of  such  contributory  negligence 
as  would  bar  recovery.  The  petition  for  a  rehear- 
ing is  denied.  Rehearing  denied. 


Sept.  1896.]     Contkact  Co.  v.  Bridge  Co.  549 


Argued  March  10;  decided  September  21,  1896. 

AMERICAN    CONTRACT   COMPANY  v. 

BULLEN    BRIDGE    COMPANY.  
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1.  Written  Contract— Parol  Evidence.* — Where  the  written  memo      35  590 

randum  of  an  agreement  is  incomplete  or  ambiguous,  parol  evidence  JJ  &g| 
is  admissible  to  show  the  facts;  thus,  where  one  party  offered  in  ™^» 
writing  to  "  furnish  you  crushed  rock "  at  a  certain  place  and  price, 
and  the  written  answer  stated  ''your  proposal  to  furnish  us  with 
crashed  rock  is  accepted,"  the  writings  did  not  constitute  a  com- 
plete contract,  and  parol  evidence  should  have  been  allowed  to 
show  the  amount  of  rock  meant  by  plaintiff. 

2.  Measure  op    Damages  for   Breach    op   Contract. —  The  measure  of 

damages  for  breach  of  a  contract  to  accept  and  pay  for  certain  mate- 
rial is  the  difference  between  the  contract  price  and  what  it  would 
have  cost  the  party  contracting  to  furnish  it  to  perform  his  obliga- 
tion. 

3.  Pleading  —  Parol  Agreement. —  In  an  action  for  breach   of  a  con- 

tract, a  part  only  of  which  has  been  reduced  to  writing,  plaintiff 
should  allege  execution  of  a  parol  agreement. 

From    Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  by  the  American  Bridge  and 
Contract  Company  to  recover  from  the  Bullen  Bridge 
Company  and  J.  E.  Willard  damages  for  the  al- 
leged breach  of  a  contract.  The  plaintiff  alleges,  in 
substance,  that  the  defendants,  having  entered  into 
a  contract  with  the  Bridge  Commission  of  the  City 
of  Portland,  whereby  they  agreed  to  furnish  the 
necessary  material  and  construct  across  the  Wil- 
lamette River  at  that  city  a  bridge,  the  specifica- 
tions for  which  demanded  crushed  rock  for  the 
concrete  filling  to   be  used  in  the   piers  supporting 
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the  structure,  represented  to  the  plaintiff  that  it 
would  require  for  such  purpose  between  three  thou- 
sand five  hundred  and  four  thousand  cubic  yards  of 
crushed  rock,  and  applied  for  terms  upon  which  it 
would  furnish  the  same;  that  the  reasonable  value 
of  such  material  was  one  dollar  and  seventy-five 
cents  per  cubic  yard,  but  plaintiff,  in  consideration 
of  being  allowed  to  supply  the  quantity  required, 
proposed  to  furnish  the  same  on  scows  at  the 
bridge  site  at  one  dollar  and  thirty-five  cents  per 
cubic  yard,  to  be  measured  in  bulk  on  the  barge, 
allowing  twenty-four  hours  for  unloading  each  sixty 
cubic  yards  thereof,  which  offer  the  defendants  ac- 
cepted, with  the  proviso  that  the  material  should 
be  acceptable  to  the  engineer  in  charge  of  the  work; 
that  the  plaintiff  immediately  entered  upon  the  per- 
formance of  the  contract,  and  furnished  for  and  de- 
livered to  the  defendants  six  hundred  and  eighty- 
three  yards  of  such  material,  and  was  ready,  able, 
willing,  and  offered  to  furnish  the  balance  thereof, 
but  the  defendants  refused  to  receive  or  accept,  or 
to  allow  the  plaintiff  to  furnish  or  deliver,  any 
more  of  said  crushed  rock;  that  the  quantity  of 
crushed  rock  required  to  fill  said  piers  was  three 
thousand  five  hundred  yards,  and,  after  supplying 
the  amount  so  furnished,  there  remained  two  thou- 
sand eight  hundred  and  seventeen  cubic  yards, 
which,  by  reason  of  the  breach  of  the  contract,  the 
plaintiff  was  prevented  from  delivering.  It  is  also 
alleged  that  the  profit  which  could  have  been  made 
on  such  balance,  if  accepted,  was  sixty-five  cents  per 
cubic  yard,  and   that   by  reason   of   the   defendants* 
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refusal  to  accept  the  same,  plaintiff  suffered  a  loss 
of  one  thousand  (right  hundred  and  thirty-one  dol- 
lars and  five  cents,  for  which  it  demanded  judg- 
ment. 

The  defendants,  after  denying  the  material  alle- 
gations of  the  complaint,  allege,  in  substance,  that 
on  March  thirteenth,  eighteen  hundred  and  ninety- 
three,  the  said  plaintiff  submitted  to  them  a  propo- 
sition in  writing  in  substance  as  follows,  to  wit:  — 

"Portland,  Oregon,  March  13,  1893. 
"Bullen   Bridge    Company — The   undersigned   will 
furnish   you   crushed   rock  on   scows   at   bridge   site 
for  one  dollar  and  thirty-five  cents  per  cubic  yard, 
measured  in  bulk   on  barge,  and  allow  you  twenty- 
four  hours  for  unloading  each  sixty  cubic  yards. 
"Yours  truly, 
"American  Bridge  and  Contract  Company, 
"By  W.  S.  Chapman,  Secretary." 

They  allege  that  they  accepted  the  said  offer  on 
the  day  following  in  writing  as  follows,  to  wit: — 

"Portland,  Oregon,  March  14,  1893. 
"  The  American  Bridge  and  Contract  Company — 
Gentlemen:  Your  letter  of  the  thirteenth,  proposing 
to  furnish  us  crushed  rock  on  scows  at  bridge  site 
for  one  dollar  and  thirty-five  cents  per  cubic  yard, 
measured  in  bulk  on  barges,  and  allow  us  twenty- 
four  for  unloading  each  sixty  cubic  yards,  has  been 
received  and  the  proposal  is  hereby  accepted,  pro- 
viding,   however,   that    the    crushed    stone    is   to   be 
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acceptable  to  the  engineer  in  charge  of  bridge  con- 
struction. 

"Yours  truly, 

"The  Bullen  Bridge  Compaxt, 

"J.  E.  Willard,  Agent" 

It  is  then  averred  that  in  pursuance  of  the  said 
proposition  and  acceptance  thereof,  and  not  other- 
wise, the  plaintiff  furnished  six  hundred  and  eighty- 
three  cubic  yards  of  crushed  rock  as  in  the  com- 
plaint stated;  that  they  accepted  the  same,  and  paid 
said  plaintiff  therefor  at  the  rate  of  one  dollar  and 
thirty-five  cents  per  cubic  yard;  and  that  the  quan- 
tity so  received  and  paid  for  was  all  that  was  ac- 
ceptable to  the  engineer  of  the  said  bridge  commis- 
sion in  charge  of  the  construction  of  the  said  bridge. 

The  plaintiff,  replying,  admitted  the  making  and 
acceptance  of  said  offer,  but  denied  that  they  con- 
stituted the  contract  under  which  the  material  was 
delivered,  or  that  the  amount  paid  was  in  full  or 
any  satisfaction  of  the  rock  furnished  the  defend- 
ants, or  that  the  quantity  delivered  was  all  said 
rock  which  was  acceptable  to  said  engineer.  The 
issues  having  been  thus  joined,  the  court,  upon 
motion,  gave  judgment  upon  the  pleadings  in  favor 
of  defendants,  from. which  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  by  Messrs. 
Mitchell,  Tanner  and  Mitchell,  with  an  oral  argument 
bv   Mr.  Albert  H.   Tanner. 
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For  respondent  there  was  a  brief  by  Messrs. 
Dolph,  Mallory  and  Simon,  with  an  oral  argument 
by  Mr.  Rufus  Mallory. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  question  presented  for  consideration  by 
this  appeal  is  whether  the  offer  and  acceptance, 
under  the  allegations  of  the  pleadings,  constitute  the 
entire  contract  between  the  parties;  for  if  so,  no 
ambiguity  appearing  therein,  evidence  outside  the 
writings  would  be  inadmissible  to  explain  the  terms 
thereof.  "A  contract,"  says  Mr.  Chief  Justice  Mar- 
shall in  Sturges  v.  Crowninshield,  17  U.  S.  (4 
Wheat.),  197,  "is  an  agreement  in  which  a  party 
undertakes  to  do  or  not  to  do  a  particular  thing." 
Tested  by  this  definition,  it  will  be  observed  that  the 
offer  and  its  acceptance  do  not  constitute  an  under- 
taking on  the  part  of  either  party  to  do  anything, 
except  to  pay  and  accept  one  dollar  and  thirty-five 
cents  per  cubic  yard  for  crushed  rock;  for,  there  be- 
ing no  obligation  to  deliver  or  accept  any  given 
quantity  of  material,  upon  which  the  offer  to  pay 
and  accept  depended,  it  follows  that  there  was  no 
undertaking  to  do  anything,  and  hence  no  contract 
existed  between  the  parties,  if  it  must  depend  upon 
the  written  evidence  thereof.  But  the  plaintiff  de- 
livered and  the  defendants  accepted  six  hundred 
and  eighty-three  cubic  yards  of  crushed  rock,  thus 
clearly  showing  that  some  contract  existed  between 
them,  and,  this  being  so,  the  question  is  narrowed 
to  a   consideration   of   whether  evidence  aliunde  the 
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writings  is  admissible  to  prove  the  terms  of  such 
contract.  The  rule  of  law  is  settled  beyond  contro- 
versy that  parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  valid 
written  instrument  (1  Greenleaf  on  Evidence,  §  274); 
but  this  rule  does  not  apply  in  cases  where  a  part 
only  of  the  contract  was  reduced  to  writing:  1 
Greenleaf  on  Evidence,  §  284;  2  Parsons  on  Con- 
tracts, *553;  Wharton  on  Evidence,  §  1015.  In  Cobb 
v.  Wallace,  5  Cold.  539,  (48  Am.  Dec.  435),  the  de- 
fendants, in  order  to  transport  a  quantity  of  coal 
from  Howesville,  Kentucky,  to  Nashville,  Tennessee, 
hired  plaintiff's  barge,  agreeing  by  parol  to  return 
it  as  soon  as  the  voyage  could  be  made,  and  gave 
plaintiffs'  agent  a  written  memorandum  to  the  effect 
that  they  would  pay  three  dollars  per  day  for  its 
use  until  it  should  be  returned  in  good  order,  with- 
out stating  therein  when  this  should  be  done.  The 
defendants,  after  discharging  the  coal,  retained  the 
barge,  ai*d  used  it  in  transporting  wood,  and  when 
returning  it  to  plaintiff  it  was  seized  and  detained 
by  persons  in  the  military  service  of  the  United 
States.  In  an  action  to  recover  its  value  and  for 
the  hire  thereof,  the  trial  court  charged  the  jury, 
in  effect,  that  under  the  contract  the  defendants 
had  it  in  their  option  to  say  when  the  contract  was 
at  an  end,  but  so  long  as  they  paid  the  stipulated 
hire,  they  might  continue  to  use  it,  and  that  the 
contract  for  its  use  would  not  terminate  until  they 
so  elected.  The  court  in  reversing  the  judgment 
say:  "The  written  memorandum  in  this  case,  so 
far  as  it  includes  the  contract,  is  merely  an  agree- 
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ment  to  pay  for  the  hire  of  the  barge  at  a  certain 
rate,  until  she  should  be  returned  to  the  plaintiff. 
And  parol  evidence  of  the  circumstances  under 
which  and  the  purpose  for  which  it  was  hired,  and 
of  the  terms  of  the  previous  verbal  contract  as  to 
the  length  of  time  during  which  it  might  be  re- 
tained and  employed,  does  not  contradict  or  vary 
the  terms  of  the  written  instrument." 

In  Singer  Sewing  Machine  Company  v.  Holcomb, 
40  Iowa,  33,  it  was  held  that  parol  evidence  was 
admissible  to  prove  that,  upon  the  performance  of 
the  conditions  of  a  written  lease  of  a  sewing  ma- 
chine, which  provided  for  the  payment  within  a 
given  time  of  an  amount  equal  to  the  value  thereof, 
the  title  vested  in  the  lessee.  In  Keen  v.  Beckman, 
66  Iowa,  672,  (24  N.  W.  270,)  the  plaintiff  brought 
an  action  to  recover  a  balance  alleged  to  be  due 
upon  the  following  instrument  in  writing: — 

"$700.  Clayton,  Iowa,  June  1,  '82. 

"Received  of  Mrs.  C.  Keen  seven  hundred  dol- 
lars on  deposit,  in  currency. 

"(Signed):  Beckman  Brothers  and  Company." 

The  defendants,  answering,  alleged  that  they 
were  merchants,  and  that  the  money  for  which  the 
receipt  was  given  had  been  deposited  with  them  for 
the  accommodation  of  the  plaintiff,  in  pursuance  of 
an  oral  agreement  to  keep  it  in  their  safe  without 
compensation,  or  any  right  to  use  the  same;  that 
while  so  being  kept  their  safe  was  broken  open  by 
some   persons   unknown,   and    the   said   money   felo- 
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niously  carried  away,  without  any  fault  or  neglect 
on  their  part.  A  demurrer  to  this  answer,  upon  the 
ground  that  it  set  up  as  a  defense  a  parol  agree- 
ment altering  the  written  contract,  having  been  sus- 
tained, the  court,  in  reversing  the  judgment,  says: 
"It  is  a  familiar  rule  that  a  contract  may  be  partly 
reduced  to  writing,  and  partly  exist  by  verbal  agree- 
ment. In  such  a  case  the  whole  contract  may  be 
shown,  and  the  rule  that  a  written  contract  cannot 
be  varied  by  oral  evidence  is  not  violated  by  the 
introduction  of  such  evidence  showing  the  parts  of 
the  contract  not  reduced  to  writing."  So  too  in 
Peterson  v.  Chicago  Railway  Company,  80  Iowa,  92, 
(45  N.  W.  573,)  it  is  held  that  parol  testimony  is 
admissible  to  show  the  terms  of  an  agreement  evi- 
denced in  part  by  a  railroad  passenger  ticket  which 
does  not  import  a  completed  contract.  In  Steamboat 
Company  v.  Brown,  54  Pa.  St.  77,  it  was  held  that 
a  bill  of  lading  was  on  its  face  but  a  memorandum, 
and  not  in  form  a  contract  inter  partes,  and  that 
parol  evidence  was  admissible  to  interpret  the  terms 
of  the  contract,  so  as  to  qualify  the  tribunal  pass- 
ing upon  the  writing  to  interpret  it  according  to 
the  intent  of  the  parties.  In  Nisson  v.  Genesee  Gold 
Mining  Company,  104  N.  C.  309,  (10  S.  E.  512,)  it 
is  held  that,  where  it  is  found  as  a  fact  that  a  con- 
tract was  partly  in  writing  and  partly  oral,  parol 
testimony  is  admissible  to  prove  the  oral  part. 

"If  the  instrument,"  says  Dargan,  C.  J.,  in  West 
v.  Kelly's  Executors,  19  Ala.  353,  (54  Am.  Dec.  192,) 
"  is  perfect  and  complete,  that  is,  if  it  contains 
the  entire  contract,  then  the   rule  is   inflexible   that 
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parol  evidence  cannot  be  received  to  add  another 
term  to  the  written  instrument,  or  to  change  its 
legal  effect.  *  *  *  But  if  it  be  apparent  that 
the  instrument  in  writing  contains  but  a  part  of 
the  agreement  entered  into  by  the  parties,  then  parol 
proof  may  be  received  to  prove  the  entire  contract, 
otherwise  the  contract  could  not  be  brought  before 
the  court.  *  *  *  But  the  parts  of  the  agree- 
ment proposed  to  be  proved  by  parol  must  not  be 
inconsistent  with,  or  repugnant  to,  the  intention  of 
the  parties,  as  shown  by  the  written  instrument;  for, 
to  receive  parol  proof  of  a  part  not  reduced  to  writ- 
ing, which  is  directly  repugnant  to  the  intention  of 
the  parties,  as  expressed  in  the  written  instrument, 
would  at  once  annul  the  rule  that  parol  evidence 
cannot  be  received  to  contradict  or  vary  the 
terms  of  a  written  agreement."  In  Domestic  Sewing 
Machine  Company  v.  Anderson,  23  Minn.  57,  the  de- 
fendant gave  to  the  plaintiff  a  written  instrument 
acknowledging  the  receipt  of  a  sewing  machine, 
tools,  etc.,  which  were  to  be  returned  upon  demand, 
but  until  such  demand  was  made  the  defendant 
agreed  to  make  certain  payments,  and  to  take  good 
care  of  the  machine.  The  defendant  having,  upon 
demand,  refused  to  deliver  to  plaintiff  the  machine 
and  other  articles,  an  action  was  brought  to  recover 
the  same,  at  the  trial  of  which  it  was  claimed  by 
plaintiff  that  the  written  memorandum  constituted 
the  contract  between  the  parties,  and  was  the  ex- 
clusive evidence  of  their  rights  in  respect  to  the 
subject  matter;  but  it  was  held  that  the  defendant 
might  show  by  parol  evidence  the  nature  of  the  oral 
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agreement  of  which  the  written  memorandum  formed 
but  a  part.  "The  rule,"  says  Harrison,  J.  in  Sivers 
v.  Sivers,  97  Cal.  518,  32  Pac.  572,  "  which  excludes 
evidence  affecting  the  terms  of  a  written  instrument, 
does  not  apply  when  the  parties  have  not  incor- 
porated into  the  instrument  all  the  terms  of  their 
agreement,  and  when  the  evidence  offered  or  the 
agreement  sought  to  be  proved  is  not  inconsistent 
with  the  terms  embodied  in  the  instrument.  Evi- 
dence of  a  contemporaneous  oral  agreement  as  to 
any  matter  upon  which  the  instrument  is  silent, 
and  which  is  not  inconsistent  with  its  terms,  can 
not  be  said  to  contradict  or  vary  the  terms  of  the 
written  instrument." 

In  Church  v.  Proctor,  66  Fed.  240,  (13  C.  C.  A. 
426,)  the  parties  entered  into  a  written  agreement 
which,  so  far  as  it  relates  to  the  matter  in  dispute, 
is  as  follows: — 

"Tiverton,  R.  I.,  August  3,  1888. 
"We  agree  to  pay  Joseph  Church   and  Company 
for  what  menhaden  they  land  at  Still's  Wharf,  Tiv- 
erton, Rhode  Island,  one  dollar  per  barrel,  cash  on 
demand     *     *     *.  J.  0.  Proctor,  Jr." 

"Tiverton,  R.  I.,  August  3,  1888.  • 
"We  agree  to  furnish  menhaden  to  J.  O.  Proc- 
tor, Jr.,  alongside  Still's  Wharf,  Tiverton,  Rhode  Is- 
land, at  one  dollar  per  barrel,  from  now  until  he 
gets  through  slivering  for  the  year  eighteen  hun- 
dred and  eighty-eight. 

"Joseph  Church  and  Company.'1 
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In  an  action  to  recover  damages  for  an  alleged 
breach  of  the  agreement,  it  was  contended  in  the 
trial  court  that  the  written  contract  did  not  con- 
tain the  entire  oral  agreement  between  the  parties, 
and  evidence  was  introduced  tending  to  show  that 
Church  and  Company  had  agreed  to  deliver  at  least 
one  hundred  barrels  of  menhaden  on  each  day  dur- 
ing the  slivering  season  of  eighteen  hundred  and 
eighty-eight.  Mr.  Justice  Aldrich,  in  reviewing  the 
judgment  on  appeal,  says:  "We  think  the  writings, 
taken  together,  constitute  a  complete  legal  engage- 
ment, and  that  evidence  of  an  express  oral  agree- 
ment between  the  parties  at  an  earlier  day  was  in- 
competent, for  the  reason  that  it  reads  into  the 
written  contract  an  element  not  necessarily  a  part 
thereof.  It  seems  to  us  that  the  writings  constitute 
one  of  those  common  agreements  whereby  one  per- 
son agrees  to  supply  for  a  stated  price,  and  another 
person  agrees  to  buy,  all  the  articles  in  a  certain 
line  required  for  his  family's  use  or  for  his  busi- 
ness during  a  certain  period.  Such  a  contract  is 
not  indefinite,  for  the  reason  that  the  requirements 
of  the  family  or  business  may  be  approximately 
known,  and  the  quantities  are  to  be  determined  by 
the  reasonable  demands  of  such  family  or  business. 
By  the  terms  of  the  contract  expressed  in  writing, 
Church  and  Company  in  effect  agreed  to  deliver, 
and  Proctor  in  effect  agreed  to  receive,  such  quanti- 
ties of  menhaden  as  might  be  reasonably  required 
by  his  business,  to  be  delivered  and  received  dur- 
ing the  period  and  at  the  place  and  price  desig- 
nated  in   the   contract.     Proctor   was   not   bound   to 
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receive,  and  Church  and  Company  were*  not  bound 
to  deliver,  more  than  was  reasonably  required  by 
the  business  to  which  the  contract  had  reference. 
From  the  nature  of  the  subject  matter  to  which  the 
contract  related,  the  quantity  was  necessarily  uncer- 
tain. Proctor's  requirements  were  subject  to  the 
fluctuations  incident  to  the  season  and  the  demands 
of  the  market,  and  Church  and  Company's  catch  was 
subject  to  the  weather  and  other  elements  of  un- 
certainty incident  to  their  enterprise.  The  under- 
takings of  the  parties,  therefore,  like  all  contracts 
of  this  character,  were  subject  to  the  contingencies 
which  ordinarily  affect  catching  and  using  fresh 
fish.  Interpreting  the  writings,  therefore,  with  ref- 
erence to  the  subject  matter,  and  the  understood 
situations  of  the  parties,  the  contract  was  complete 
on  its  face,  in  the  sense,  of  course,  that  it  was  as 
complete  as  contracts  regulating  undertakings  of 
this  character  can  well  be  made.  The  meaning  was 
that  one  of  the  parties  should  receive  such  quanti- 
ties as  his  business  required,  and  the  obligation  of 
the  other  party  was  to  answer  such  requirements, 
but  in  no  event  to  exceed  their  catch,  as  their  un- 
dertaking was  subject  to  the  contingencies  ordina- 
rily incident  to  an  enterprise  of  the  character  of 
that  in  which  Church  and  Company  were  engaged. 
In  such  sense,  the  contract  was  a  complete  obliga- 
tion, and  evidence  of  a  prior  oral  agreement  to  de- 
liver daily  a  specific  quantity  of  fish  was  inconsist- 
ent with  its  meaning,  and  therefore  incompetent." 

If   the   offer   and   acceptance   in    the   case   at  bar 
constitute    a    complete    contract,    and    the    rule    an- 
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nounced  in  the  preceding  case  be  applicable  thereto, 
the  plaintiff  agreed  to  furnish  and  the  defendants 
to  accept  such  an  amount  of  crushed  rock  as  might 
be  necessary  to  complete  the  concrete  filling  of  the 
piers;  and,  as  an  issue  was  made  upon  the  quantity 
required  for  that  purpose,  the  court  erred  in  ren- 
dering judgment  on  the  pleadings.  But  if  the  writ- 
ings constitute  a  part  only  of  an  oral  agreement 
entered  into  between  the  parties,  parol  evidence  was 
admissible  to  prove  the  terms  and  conditions  of 
that  part  of  the  agreement  not  embraced  within  or 
in  conflict  with  the  offer  and  its  acceptance,  and 
hence  the  judgment  complained  of  was  erroneous. 
See  the  compilation  of  authorities  on  this  subject  in 
the  notes  to  Ferguson  v.  Rafferty,  6  L.  R.  A.  33. 

2.  A  party  to  a  contract  is  entitled  to  recover 
from  the  party  who  violates  it  an  amount  in  dam- 
ages equal  to  the  profits  he  would  have  made  by 
the  performance  of  the  agreement,  the  measure  of 
which  is  the  difference  between  the  contract  price 
agreed  upon  and  what  it  would  have  cost  the  party 
to  perform  his  obligation:  1  Sutherland  on  Damages 
(2d  ed.),  §  63;  Morrison  v.  Lovejoy,  6  Minn.  224; 
United  States  v.  Speed,  75  U.  S.  (8  Wall.),  77;  Hoy 
v.  GronobU,  34  Pa.  St.  9  (75  Am.  Dec.  628);  Master- 
son  v.  Mayor  of  Brooklyn,  7  Hill,  61  (42  Am.  Dec.  38). 

3.  When  a  contract  consists  of  an  oral  agree- 
ment, a  part  of  which  only  has  been  reduced  to 
writing,  it  is  proper  to  allege  in  the  complaint,  as  a 
basis    for   the   recovery   of    damages    resulting   from 
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its  breach,  the  execution  of  a  parol  agreement:  4 
Ency.  of  Pleading  and  Practice,  922;  Louisville  Rail- 
way Company  v.  Reynolds,  118  Ind.  170  (20  N.  E. 
711).  Having  complied  with  this  rule,  the  action 
cannot  be  defeated  by  setting  out  copies  of  that 
part  of  the  agreement  which  is  in  writing.  It  fol- 
lows that  the  judgment  is  reversed  and  the  cause 
remanded  for  trial.  Reversed. 


Argued  March  17;  decided  September  21,  1890. 
HARRIS  v.  HARSCH. 

[46  PfcC.  ML] 

I.  Obligation  of  Contbactb— Tax  Deed  as  Evidence. — Hill's  Code, 
1 2823,  making  a  tax  deed  only  prima  facie  evidence  of  title  in  the 
grantee,  when  by  a  former  statute  it  was  made  conclusive  of  the 
regularity  of  the  assessment  and  levy,  except  in  certain  cases,  re- 
lates only  to  a  matter  of  evidence,  and  does  not  impair  the  obliga- 
tion of  the  contract  between  the  state  and  a  purchaser  who  bought 
lands  at  tax  sale  before  its  passage,  but  received  the  deed  therefor 
afterwards:  Strode  v.  Washer,  17  Or.  50,  approved  and  followed. 

2.  Regularity  or  Assessment. —  Where  land  was  assessed' under  Deady 
and  Lane's  Code,  p.  750,  J  7,  which  authorizes  its  assessment,  when 
owned  by  one  person  and  occupied  by  another,  in  the  name  of 
either  owner  or  occupant,  the  introduction  of  a  tax  deed,  which  is 
prima  facie  evidence  of  the  regularity  of  the  assessment,  raises  a 
presumption  that  the  person  to  whom  it  was  assessed  was  either 
the  owner  or  occupant,  which,  however,  is  overcome  by  a  finding 
that  another  person  was  the  owner  and  in  the  actual  possession 
when  the  assessment  was  made;  and  the  assessment  in  that  case  is 
void. 

S.  Request  foe  Additional  Findings  bt  Court. — Where  a  question 
which  is  not  put  in  issue  by  the  pleadings  becomes  important  as 
bearing  on  the  issues  to  be  determined,  a  finding  thereon  by  the 
trial  court  should  be  requested,  and  an  exception  saved,  if  refused, 
else  the  failure  to  make  a  finding  cannot  be  reviewed  on  appeal: 
Moody  v.  Richards,  29  Or.  282,  cited  and  Approved. 

From  Multnomah:  Hartwell  Hurley,  Judge. 
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This  is  an  action  by  M.  M.  Harris  to  recover 
possession  of  lot  eight  and  the  north  half  of  lot 
seven,  block  112,  Stephens'  Addition  to  East  Port- 
land, Oregon.  Each  party  thereto  alleges  that  he  is 
the  owner  and  entitled  to  possession.  The  defend- 
ant, Charles  Harsch,  further  alleges  that  plaintiff's 
claim  to  said  premises  is  based  upon  an  alleged  tax 
sale,  and  that  said  sale  is  invalid.  Upon  filing  his 
answer,  he  paid  into  court  the  sum  of  ten  dollars 
and  fifty  cents,  the  supposed  amount  of  the  tax  paid 
by  plaintiff  as  purchaser  at  said  tax  sale,  includ- 
ing interest  and  cost  of  the  tax  certificate  and  deed. 
A  trial  being  had  without  the  intervention  of  a 
jury,  the  court  among  others  made  the  following 
findings:  — 

11 1.  That  between  the  sixth  day  of  April,  eighteen 
hundred  and  eighty-one,  and  the  nineteenth  day  of 
February,  eighteen  hundred  and  ninety-one,  Harriett 
Bennett  was  the  owner  in  fee  simple  of  lots  seven 
(7)  and  eight  (8)  in  block  numbered  one  hundred 
twelve  (112)  in  Stephens'  Addition  to  the  City  of 
East   Portland,  Multnomah  County,  Oregon. 

"  II.  That  for  the  state  and  county  taxes  for  the 
year  eighteen  hundred  and  eighty-one,  said  lots 
seven  and  eight  were  listed  and  assessed  by  the 
assessor  of  Multnomah  County,  Oregon,  for  the  pur- 
poses of  taxation  upon  the  assessment  roll  for  said 
year,  in  the  name  of  Erastus  Bennett;  and  said  lots 
were  not  separately  assessed,  but  were  assessed  to- 
gether at  the  sum  of  one  hundred  and  seventy-five 
dollars,  and   improvements   seventy-five   dollars,  and 
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no  separate  valuation  of  either  lot  was  made  in  said 
assessment. 

"III.  That  at  the  time  of  said  assessment  Har- 
riett Bennett  was  the  owner  and  in  the  actual  pos- 
session  of  said  lots  seven  and  eight." 

Other  findings  follow,  showing  tax  sale,  the  issu- 
ance of  a  certificate  and  deed  to  plaintiff,  the  ten- 
der into  court  by  defendant  of  the  amount  of  tax 
paid  by  plaintiff  with  interest,  etc.,  and  the  suc- 
cession of  defendant  to  the  title  of  Harriett  Ben- 
nett. As  a  conclusion  of  law  it  was  found  that  the 
tax  deed  was  void,  and  that  plaintiff  had  no  title 
or  interest  in  the  premises,  but  that  the  defendant 
was  the  owner  in  fee,  and  judgment  followed  for 
defendant.  The  case  was  heard  here  upon  the 
abstract,  which  purports  to  contain  all  the  evidence 
offered  or  admitted  at  the  trial  except  a  tax  deed 
and  a  certified  copy  of  the  assessment  roll  filed  as 
exhibits.  Affirmed. 

For  appellant  there  was  a  brief  signed  by  Wat- 
son, Beekman  and  Watson,  with  an  oral  argument  by 
Mr.  Edward  B.  Watson. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  William  Y.  Masters. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  Error  is  predicated  of  the  court's  deduction 
as  a  conclusion  of  law  from  findings  of  fact  two 
and  three,  that  the  assessment  of  lots  seven  and 
eight  as  a  single  parcel  and  in  the  name  of  Erastus 
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Bennett,  instead  of  Harriett  Bennett,  the  owner, 
rendered  the  tax  sale  and  deed  void.  At  the  out- 
set plaintiff  contends  that  the  tax  deed  is  conclusive 
of  the  regularity  of  the  assessment  and  levy,  ex- 
cept that  it  may  be  shown  there  was  (1)  fraud  in 
the  assessment,  and  (2)  that  no  part  of  the  tax  was 
levied  or  assessed  upon  the  property  sold;  and  in 
support  of  this  contention  cites  section  6  of  the  act 
of  December  eighteenth,  eighteen  hundred  and  sixty- 
five,  being  section  90,  pages  767  and  768,  Deady's 
Code.  This  statute  was  so  amended  February 
twenty-first,  eighteen  hundred  and  eighty-seven,  as 
to  make  a  tax  deed  only  prima  facie  evidence  of 
title  in  the  grantee :  Hill's  Code,  §  2823.  The  sale 
of  the  premises  was  made  the  twenty-third  of  June, 
eighteen  hundred  and  eighty-two,  for  delinquent 
taxes  of  eighteen  hundred  and  eighty-one,  and  the 
deed  thereto  July  sixteenth,  eighteen  hundred  and 
ninety.  Thus  it  appears  that  plaintiff's  purchase 
was  made  while  the  old  statute  was  in  force,  but 
the  deed  under  which  he  claims  was  not  executed 
until  after  the  amendment  had  taken  effect.  The 
point  is  made  that  plaintiff's  purchase  at  the  tax 
sale  constituted  a  contract  with  the  state,  and  that 
in  pursuance  thereof  his  title  is  protected  by  the 
conclusive  presumptions  incident  to  a  deed  exe- 
cuted under  the  act  of  eighteen  hundred  and  sixty- 
five,  and  that  effect  should  not  be  given  to  the  sub- 
sequent act  of  eighteen  hundred  and  eighty-seven,  as 
it  would  operate  as  an  impairment  of  such  contract, 
in  contravention  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  which  forbids 
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the  state  "to  deprive  any  person  of  property  without 
due  process  of  law."  But  the  point  is  directly  de- 
cided in  Strode  v.  Washer,  17  Or.  50,  (16  Pac.  926,) 
against  the  contention  upon  two  grounds:  First, 
that  the  statute  of  eighteen  hundred  and  sixty-five 
was  a  nullity,  because  the  legislature  was  without 
competent  power  to  make  a  tax  deed  conclusive  evi- 
dence of  the  performance  of  any  act,  or  of  the  ex- 
istence  of  any  fact,  essential  to  the  due  assessment 
of  property  and  the  levy  of  a  tax  thereon;  and,  sec- 
ond,  that  the  amendment  of  eighteen  hundred  and 
eighty-seven  does  not  impair  the  obligation  of  such 
contracts  as  arise  from  purchases  at  tax  sales  made 
prior  thereto,  but  simply  changes  the  rule  of  evi- 
dence touching  the  establishment  of  the  regularity 
of  the  assessment  and  levy. 

2.  This  question  disposed  of,  let  us  consider 
whether  the  conclusions  of  law  are  deducible  from 
the  findings  of  fact.  The  finding  that  Harriett  Ben- 
nett was  the  owner  and  in  the  actual  possession 
is  equivalent  to  a  finding  that  she  is  both  the 
owner  and  occupant:  Bouvier's  Law  Dictionary; 
Hussey  v.  Smith,  1  Utah,  129;  City  of  Bangor  v. 
Rowe,  57  Me.  439.  The  statute  in  force  at  the  time 
of  the  assessment  (section  7,  page  750,  Deady's 
Code,)  provided  that  "land  owned  by  one  person 
and  occupied  by  another  may  be  assessed  in  the 
name  of  the  owner  or  occupant."  It  is  claimed  for 
this  statute  that  where  the  wife  is  the  owner  of 
real  property,  and  the  husband  is  living  with  her, 
and  is  in  the  actual  possession  and  management  of 
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such  property,  it  is  sufficient  to  assess  it  in  the 
name  of  the  husband,  as  he  is  an  occupant.  And 
there  is  authority  in  support  of  the  proposition.  See 
Massing  v.  Ames,  37  Wis.  645,  and  Enos  v.  Bemis, 
61  Wis.  658.  But  the  question  does  not  arise  here. 
The  findings  show  that  the  lots  were  assessed  in  the 
name  of  Erastus  Bennett,  and  that  Harriett  Bennett 
was  the  owner,  and  in  effect  the  occupant  also;  but 
it  does  not  appear  therefrom  that  Erastus  and  Har- 
riett were  husband  and  wife,  nor  that  Erastus  was 
then  in  the  actual  possession  or  occupancy  as  well 
as  Harriett,  although  the  evidence  contained  in  the 
abstract  tends  strongly  and  perhaps  conclusively  to 
the  establishment  of  such  facts.  The  intendment  of 
section  2823  of  our  Code,  however,  raises  a  pre- 
sumption  with  the  execution  and  delivery  of  the 
deed  that  the  assessment  and  levy  were  duly  and 
regularly  made,  and  all  in  accordance  with  law. 
This  would  imply  that  the  property  was  listed  or 
assessed  either  in  the  name  of  the  owner  or  occu- 
pant, the  owner  being  known,  and  that  Erastus 
Bennett  possessed  one  or  the  other  of  these  needful 
qualifications.  The  court  has  found  that  Harriett 
Bennett  was  at  the  time  the  owner  in  fee,  which 
undeniably  precludes  the  idea  that  Erastus  Bennett 
held  in  the  same  capacity,  and  therefore  it  is  deter- 
mined that  he  was  not  the  owner.  The  presump- 
tion remains  that  he  Was  the  occupant,  and,  being 
shorn  of  its  alternative  aspect,  is  perhaps  strength- 
ened, at  least  Ls  bearing  is  definitely  located,  so 
that  it  must  be  regarded  as  carrying  with  it  the 
full   weight   of   prima  facie    establishment.     But   we 
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think  the  presumption  is  overcome  by  the  court's 
finding  that  Harriett  Bennett  was  in  the  actual  pos- 
session under  the  maxim  expre&sio  unius  exclusio  al- 
teriu8t  thus  excluding  the  idea  that  Erastus  was  the 
occupant.  This  renders  the  assessment  void,  as  it 
appears  not  to  have  been  made  in  the  name  of 
either  the  owner  or  occupant.  The  court's  conclu- 
sion of  law,  that  the  deed  is  void,  and  defendant 
the  owner  of  the  premises,  is  therefore  a  legitimate 
deduction  from  its  findings  of  fact,  and  it  can  make 
no  difference  that  the  court  may  have  regarded  the 
assessment  void  by  reason  of  the  two  lots  not  hav- 
ing been  separately  assessed.  Hence  it  is  unneces- 
sary to  discuss  the  latter  proposition  here. 

3.  Plaintiff  made  a  request  of  the  court  to  find 
that  he  was  the  owner,  and  entitled  to  possession. 
This  is  a  conclusion  of  law,  and  it  is  plain  that  if 
the  court's  conclusion  was  proper,  this  one  could  not 
be  approved.  In  order  to  present  the  question 
upon  the  record,  it  would  have  been  pertinent  to 
have  requested  the  court  to  find  that  Erastus  Ben- 
nett was  the  husband  of  Harriett,  and  was  also  in 
the  actual  possession  or  the  occupant  of  the  prem- 
ises, which,  if  refused,  an  exception  could  have 
been  saved,  and  the  action  of  the  court  in  this  re- 
gard assigned  as  error.  The  necessity  for  such  a 
finding  is  not  suggested  by  the  issues  made  by  the 
pleadings,  and,  if  deemed  essential  to  a  full  deter- 
mination of  the  cause  presented  by  the  testimony 
and  proofs  offered  and  admitted,  the  proper  prac- 
tice seems  to  be  to  request  the  court  to  make  such 
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findings  of  fact  as  are  deemed  important  for  a  pre- 
sentation of  the  questions  involved,  and  then  by- 
saving  exceptions  to  the  rulings  touching  them 
error  may  be  assigned  here,  otherwise  the  action  of 
the  court  below  is  not  reviewable  for  the  very  good 
reason  that  it  has  never  had  the  opportunity  of 
passing  upon  the  questions  mooted  here  for  the  first 
time:  Hicklin  v.  McClear,  18  Or.  at  page  137  (22 
Pac.  1057);  Noland  v.  Bull,  24  Or.  479  (33  Pac. 
983);  Umatilla  Irrigation  Company  v.  Barnhart,  22 
Or.  389  (30  Pac.  37);  Tatum  v.  Massie,  29  Or.  140, 
(44  Pac.  494);  Moody  v.  Richards,  29  Or.  282  (45 
Pac.  777).  Let  an  order  be  entered  affirming  the 
judgment  below.  Affirmed. 


Argued  July  1;  decided  October  19,  1896. 

LONG   CREEK   BUILDING   ASSOCIATION   v. 
STATE   INSURANCE  COMPANY. 

[40  Fao.  366.] 

1.  Service  op  Notice  of  Appeal— Code,  $  631.—  Under  section  531  of 

Hill's  Code,  providing  that  service  of  notice  of  appeal  may  be 
made  on  the  attorney  of  the  opposite  party  if  the  attorney  resides 
in  the  county  where  the  action  is  pending,  it  is  not  necessary  that 
such  service  should  be  made  within  the  county  in  which  such  at- 
torney resides,  but  it  may  be  made  anywhere  within  the  state. 

2.  Pleading   and    Proof—  Insurance   Actions.— The  general  rule  that 

the  proofs  must  follow  the  allegations,  applies  to  actions  on  insur- 
ance policies  as  well  as  to  other  actions,  and  in  an  action  on  a  fire 
policy  plaintiff  cannot  plead  that  he  furnished  the  required  proofs 
of  loss,  and  recover  on  evidence  that  such  requirement  had  been 
waived. 

8.  Scope  of  Agent's  Authority  a  Question  of  Law.— While  the  exist- 
ence of  an  agency  is  always  a  question  of  fact  to  be  ascertained  by 
a  jury,  what  may  lawfully  be  done  thereunder  is  a  question  of  law 
to  be  decided  by  the  court:  QUnn  v.  Savage,  14  Or.  5(37,  followed. 
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4.  Agency  — Supbeme  Court —Bill  or  Ezokptiohb. —  The  supreme  court 
cannot  declare  as  a  matter  of  law  the  authority  of  an  agent  antes 
the  bill  of  exceptions  contains  all  the  evidence  bearing  on  the  sub- 
ject. 

6.  Burden  of  Proof  to  Show  Agent' e  Authority. —  Where  a  note 
given  for  the  premium  due  upon  a  policy  of  insurance  is  made 
payable  at  the  home  office  of  the  company,  the  insured,  on  making 
payment  to  an  agent  not  in  possession  of  the  note,  assumes  the 
burden  of  proof  that  such  agent  had  authority,  express  or  implied, 
to  receive  the  money. 

6.  Authority  of  Agent.— The  mere  authority  of  the  agent  of  an  in- 

surance company  to  solicit  applications  for  insurance,  to  counter- 
sign and  deliver  policies,  and  to  receive  and  transmit  premiums, 
does  not  carry  with  it  authority  to  receive  payment  upon  a  pre- 
mium note  which,  by  its  terms,  is  payable  at  the  home  office  of 
the  company,  and  which  is  not  in  the  possession  of  the  agent  at 
the  time. 

7.  Payment  of  Premium.— Where  the  issue  was  whether  the  payment 

by  the  insured  of  a  premium  note  to  an  agent  who  had  not  pos- 
session thereof  was  payment  to  the  company,  it  appeared  that  the 
note,  by  its  terms,  was  payable  at  the  home  office;  that,  before 
the  note  came  due,  the  company  notified  plaintiff  of  the  fact,  and 
that  no  agent  or  other  person  had  authority  to  collect  it,  or  re- 
ceive payment  thereof,  unless  he  had  the  note  in  his  possession  at 
the  time.  Held,  that  it  was  error  to  charge  the  jury  that  such 
notice  was  not  binding  on  the  plaintiff,  unless  the  company 
showed  that  its  terms  had  been  accepted  by  the  plaintiff. 

From  Grant:  Morton  D.  Clifford,  Judge. 

This  is  an  action  by  the  Long  Creek  Building 
Association  on  an  insurance  policy  issued  by  the 
State  Insurance  Company  in  October,  eighteen  hun- 
dred and  ninety-four,  for  the  premium  of  which  the 
plaintiff  gave  its  promissory  note,  payable  on  or 
before  January  first,  eighteen  hundred  and  ninety- 
five,  at  the  home  office  of  the  defendant  company 
in  the  City  of  Salem.  Both  the  note  and  policy 
contained  a  provision  that  in  case  the  note  was  not 
paid  at  maturity  the  policy  should  be  null  and 
void,    and    the   company   relieved    from    liability  for 
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any  loss  happening  during  such  default  of  payment. 
The  policy  also  contained  the  stipulation  usual  in 
such  instruments  that  no  action  could  be  main- 
tained thereon  until  proof  of  loss  in  the  form  pre- 
scribed should  be  furnished  the  company  by  the 
assured.  The  plaintiff,  in  its  complaint,  alleged  the 
issuance  of  the  policy;  the  loss  on  January  fourth, 
eighteen  ninety-five,  of  the  building  covered  thereby, 
and  its  value;  and  that  "  on  the  first  day  of  Febru- 
ary, eighteen  hundred  and  ninety-five,  thereafter 
plaintiff  furnished  defendant  with  proof  of  said  loss 
and  interest,  and  otherwise  and  at  all  times  duly 
performed  all  the  conditions  of  the  policy  on  its 
part,  including  the  payment  of  the  premium  •  note 
according  to  the  tenor  thereof." 

The  defendant  denied  that  proof  of  loss  was  fur- 
nished as  alleged,  or  at  all,  and  for  a  defense  averred 
that  the  plaintiff  failed  and  neglected  to  pay  the 
premium  note  at  maturity,  and  by  reason  thereof 
the  policy  was  null  and  void  at  the  time  of  the  fire. 
The  reply  put  in  issue  the  new  matter  set  up  in 
the  answer,  and  alleged  that  the  amount ,  due  on 
the  premium  note  was  paid  December  twenty-ninth, 
eighteen  hundred  and  ninety-four,  to  one  Orin  L. 
Patterson,  the  local  agent  of  the  defendant  at  the 
place  where  the  insured  property  was  situated,  and 
that  he  was  duly  authorized  and  empowered  to  re- 
ceive the  same,  or,  if  not  so  authorized,  the  defend- 
ant afterwards,  with  knowledge  of  the  facts,  ratified 
and  approved  of  his  action  in  so  doing.  Upon  the 
issues   thus   joined   a   trial  was   had,   resulting   in  a 
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judgment  in   favor    of   plaintiff,   from  which  defend- 
ant appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  W.  T. 
Slater  and  Oeorge  G.  Bingham.,  and  an  oral  argu- 
ment by  Mr.   Slater. 

For  respondent  there  was  a  brief  signed  by  Messrs. 
Fee,  Carter,  Hailey,  and  Austin,  and  Thornton  Will- 
iams, with  an  oral  argument  by  Mr.  James  A.  Fee. 

Opinion  by  Mr.  Justice  Bean. 

1.  This  action  was  commenced  and  tried  in  Grant 
County,  and  the  notice  of  appeal  served  in  an  ad- 
joining county  upon  an  attorney  of  defendant  who 
resided  in  the  county  in  which  the  trial  was  had. 
The  plaintiff  moves  to  dismiss  the  appeal  on  the 
ground  that  service  of  a  notice  of  appeal  upon  an 
attorney  must  be  made  in  the  county  where  he  re- 
sides, but  we  do  not  so  read  the  statute.  Section 
531,  HilFs  Code,  as  construed  by  this  court,  author- 
izes the 'service  of  notices  of  appeal  upon  either  the 
party  or  his  attorney,  if  the  latter  resides  in  the 
comity  where  the  action  was  tried;  but  it  would  be 
a  strange  construction  of  the  statute  to  hold  that 
service  upon  an  attorney  could  be  made  only  in  the 
county  in  which  he  resides.  The  requirements  of 
the  statute  are,  in  our  opinion,  satisfied  if  the  service 
is  made  upon  the  resident  attorney,  whether  made 
in  or  out  of  his  home  county.  The  motion  to  dis- 
miss is  therefore  denied. 
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2.  The  next  question  we  are  called  upon  to  con- 
sider is  one  of  pleading  and  practice.  The  com- 
plaint avers  that  plaintiff  furnished  proof  of  loss  as 
required  by  the  policy,  but,  instead  of  attempting  to 
sustain  this  allegation  at  the  trial,  it  offered  and  was 
permitted,  over  defendant's  objection,  to  give  in  evi- 
dence facts  which  it  claimed,  and  the  court  ruled, 
tended  to  show  a  waiver  of  such  performance  by  de- 
fendant. This  was  error.  The  furnishing  of  proof 
of  loss  is  made  by  the  policy  a  condition  precedent 
to  plaintiff's  right  of  recovery.  It  was,  therefore, 
essential  to  the  sufficiency  of  the  complaint  that  it 
should  affirmatively  show  either  a  performance  of 
such  condition,  or  that  it  had  been  waived.  It 
averred'  performance,  and,  this  being  denied,  the 
proof  should  have  been  confined  to  the  issue  thus 
made.  The  rule  is  well  settled  that  a  plaintiff  can 
not  plead  performance  of  a  condition  precedent,  and 
recover  under  proof  of  a  waiver  of  such  perform- 
ance: See  4  Enclycopedia  of  Pleading  and  Practice, 
631,  for  authorities.  It  is  true  that  in  some  jurisdic- 
tions an  exception  to  this  rule  seems  to  have  been 
made  in  actions  on  insurance  policies,  (McCullough 
v.  Phoenix  Insurance  Company,  113  Mo.  606,  21  S.  W. 
207,)  but  it  does  not  commend  itself  to  us  as  founded 
upon  either  reason  or  authority:  2  Wood  on  Fire  In- 
surance, 1134;  Home  Insurance  Company  v.  Duke,  43 
Ind.  421;  Indiana  Insurance  Company  v.  Capehart, 
108  Ind.  270  (8  N.  E.  285);  Fayerweather  v.  Phoenix 
Insurance  Company,  118  N.  Y.  324  (6  L.  R.  A.  805, 
23  N.  E.  192);  Western  Home  Insurance  Company  v. 
Thorp,   48   Kan.    239    (28    Pac.    991);    McCormack    v. 
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North  British  Insurance  Company,  78  Cal.  468  (21 
Pac.  14);  Edgerly  v.  Farmers'  Insurance  Company,  43 
Iowa,  587.  A  condition  which  qualifies  or  defeats 
the  plaintiff's  claim,  being  a  condition  subsequent, 
may  be  safely  ignored  by  him  in  his  complaint,  be- 
cause it  is  a  matter  of  defense,  and  waived  unless 
pleaded  by  the  defendant;  but  he  is  required  to 
show  affirmatively  either  a  substantial  performance 
of  a  condition  precedent  to  his  right  of  action,  or 
that  such  performance  has  been  waived,  and  before 
he  can  do  either  he  must  plead  it.  Under  our  stat- 
ute it  is  not  necessary  to  state  the  facts  showing 
performance  as  at  common  law,  but  a  plaintiff  may 
plead  generally  that  he  has  duly  performed  all  the 
conditions  on  his  part  (HilFs  Code,  §  87);  but  this 
statute  in  no  way  changes  the  rules  of  evidence,  or 
permits  a  plaintiff  to  plead  performance  and  re- 
covery by  showing  a  waiver.  It  is  elementary  law 
that  the  proof  must  correspond  to  the  allegations, 
and  there  is  no  reason  why  this  rule,  found  by  long 
experience  to  be  necessary  to  the  orderly  adminis- 
tration of  justice,  should  not  apply  in  actions  on 
insurance  policies  as  in  all  other  cases.  It  imposes 
no  hardships  upon  the  plaintiff,  and  is  but  even- 
handed  justice  to  the  defendant.  A  waiver  of  a 
mere  defect  in  a  proof  of  loss  as  furnished  may, 
however,  be  shown  without  pleading  it,  because  an 
omission  to  notify  the  assured  of  such  a  defect 
promptly  and  specifically  estops  the  company  from 
claiming  that  the  proof  furnished  does  not  comply 
with  the  provisions  of  the  policy,  and  it  is  therefore 
deemed    to    be   due    proof   of    loss,  and   sustains   an 
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allegation  of  performance.  But  where  no  attempt 
whatever  is  made  to  comply  with  the  provisions  of 
the  policy  in  that  regard,  but  reliance  is  had  en- 
tirely upon  a  waiver  of  performance,  the  waiver 
must  be  pleaded   before  it  can  be  proved. 

3.  The  principal  question  of  fact  on  the  trial 
was  whether  the  promissory  note  had  been  paid  be- 
fore the  fire.  It  is  admitted  that  prior  to  that  time 
the  plaintiff  paid  the  amount  thereof  to  a  clerk  of. 
the  local  agent  or  solicitor  through  whom  the  in- 
surance was  effected,  but  who  was  not  in  possession 
of  the  note,  and  the  contention  for  the  defendant  is 
that  the  agent  had  no  authority  to  receive  such 
payment,  and  this  was  the  ,  important  question  for 
the  determination  of  the  court  and  jury.  Upon 
this  issue  the  court  charged  the  jury  that  "Insur- 
ance agents  act  mainly  in  soliciting  insurance,  re- 
ceiving and  forwarding  the  application  of  the  in- 
sured, delivering  the  policy  to  him,  and  receiving 
the  premiums.  Where  the  agent  can  take  pre- 
miums, he  can  use  his  discretion  as  to  the  mode; 
he  can  take  a  check,  and  notice  to  the  agent  of  a 
material  fact  is  notice  to  the  principal  whether 
communicated  or  not.  In  short,  the  agent  repre- 
sents his  principal,  and  his  acts  and  transactions 
had  with  him  are  the  acts  of  the  company  and 
transactions  had  with  the  company,  provided  said 
acts  and  transactions  be  within  the  scope  of  his 
authority.  So  that  you  must  find  first  whether  Pat- 
terson was  the  authorized  agent  of  the  company, 
and  you  must  find  it  like  any  other  fact,  from  the 
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evidence  and  under  the  same  rules;  and  if  you  find 
he  was,  then  you  must  find  in  the  same  way  if  the 
transactions  had  with  him  by  plaintiff  were  within 
the  scope  of  his  authority;  and  if  they  were,  then 
it  has  the  same  force  as  they  would  have,  had 
plaintiff  dealt  with  the  company  itself,  otherwise, 
not."  By  this  instruction,  as  well  as  throughout 
the  entire  charge  of  the  court,  it  was  left  to  the 
jury  to  determine  both  the  fact  of  Patterson's 
agency  and  whether  by  virtue  thereof  he  was  au- 
thorized to  receive  payment  of  the  promissory  note. 
This  wras  manifest  error.  While  the  existence  of  an 
agency  is  always  a  question  of  fact,  what  may  be 
lawfully  done  thereunder  is  a  question  of  law:  Glenn 
v.  Savage,  14  Or.  567  (13  Pac.  442).  Where  the  fact 
of  the  appointment  and  authority  of  an  agent  is 
not  in  controversy,  it  is  the  duty  of  the  court  to 
declare,  as  a  matter  of  law,  whether  or  not  it  em- 
powers him  to  perform  the  particular  act  in  ques- 
tion, but  where  there  is  a  dispute  as  to  the  appoint- 
ment or  authority  conferred  upon  an  agent  by  his 
principal,  the  jury  must  find  the  facts;  but  when 
they  have  done  so,  they  must  take  the  law  from  the 
court  as  to  whether  a  given  act  comes  within  the 
scope  of  the  agent's  authority.  In  this  case,  how- 
ever, the  court  erroneously  submitted  both  the  facts 
and  the  law  to  the  jury. 

4.  We  were  urgently  requested  at  the  argument 
to  decide  whether  Patterson  had  authority  to  re- 
ceive payment  of  the  note  in  question,  as  that 
seems  to  be  the  principal  matter  of  controversy  be- 
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tween  the  parties  to  this  litigation.  But  we  are 
precluded  from  doing  so,  because  no  such  question 
was  raised  or  passed  upon  by  the  court  below;  nor 
could  we,  if  it  had  been,  because  the  bill  of  ex- 
ception does  not  contain  or  purport  to  contain  all 
the  evidence  bearing  upon  his  authority. 

5.  The  fact  that  the  note  by  its  terms  is  paya- 
ble at  the  home  office  of  the  company  did  not  pre- 
clude it  from  receiving  payment  elsewhere  through 
an  authorized  agent,  but,  the  plaintiff  having  made 
such  payment  to  an  agent  not  in  possession  of  the 
note,  the  burden  of  proof  is  upon  it  to  show  that 
he  had  authority,  either  express  or  implied,  from 
the  company  to  receive  the  same:  Paris  v.  Moe,  60 
Ga.  90. 

6.  And  it  is  also  true  that  a  mere  authority  to 
receive  applications  for  insurance,  countersign  and 
deliver  policies,  and  receive  and  transmit  premiums 
is  insufficient  for  that  purpose:  Bouton  v.  American 
Mutual  Life  Insurance  Company ,  25  Conn.  542; 
Critchett  v.  American  Insurance  Company,  53  Iowa, 
404  (36  Am.  Rep.  230,  5  N.  W.  543).  When  such 
an  agent  delivers  the  policy,  receives  and  forwards 
the  premium  note  to  the  home  office,  his  power  of 
molding  or  changing  the  terms  of  the  contract  or 
receiving  payment  of  the  premium  ceases,  unless 
authority  to  do  so  is  expressly  delegated  or  sanc- 
tioned by  known  or  permitted  usage:  May  on  In- 
surance, §  138.  If,  therefore,  Patterson  had  no  au- 
thority from  the  company,  either  express  or  implied, 

29  Ob.— 39. 
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except  "to  solicit  and  receive  applications  for  insur- 
ance on  such  property  in  such  amounts  and  at 
such  rates  as  are  permitted  by  the  rules  and  in- 
structions furnished  by  said  company,  and  not 
otherwise,  to  receive  and  transmit  the  premiums 
therefor,"  we  tiiink  it  clear  that  the  payment  of  the 
premium  note  to  him  was  not  a  payment  to  the 
company,  unless  the  act  was  afterwards  ratified  and 
approved  by  it.  Whether  he  had  any  further  au- 
thority, or  whether  his  acts  were  ratified  and  ap- 
proved by  the  company,  are  questions  to  be  here- 
after determined. 

7.  The  defendant  gave  evidence  on  the  trial 
tending  to  show  that  about  a  month  before  the 
premium  note  became  due  it  notified  the  plaintiff 
in  writing  of  the  date  when  the  same  would  become 
due,  and  that  no  agent  or  other  person  had  author- 
ity to  collect  or  receive  payment  thereof  unless  he 
had  the  note  in  his  possession  at  the  time,  and 
that  any  payment  made  to  such  agent  or  person 
would  not  be  recognized  by  the  company.  But  the 
court  charged  the  jury  that  plaintiff  was  not  bound 
by  this  notice,  unless  the  defendant  proved  to  their 
satisfaction  that  its  terms  had  been  accepted  and 
acquiesced  in  by  the  plaintiff.  Upon  what  theory 
this  instruction  can  be  sustained  or  was  given  we 
are  at  a  loss  to  understand.  The  notice  in  no  way 
affected  the  terms  of  the  contract  between  the  plain- 
tiff and  defendant.  There  was  no  stipulation  therein 
that  plaintiff  should  be  permitted  to  pav  the  note 
to  some  agent  of  the  company  who  did  not  have  it 
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in  his  possession,  but  on  the  contrary  it  was  ex- 
pressly agreed  that  it  should  be  paid  at  the  home 
office.  This  being  so,  it  would  be  strange  indeed  if 
the  defendant  could  not  warn  the  plaintiff  against 
the  consequences  of  paying  it  to  some  agent  who 
did  not  have  it  in  his  possession,  or  that  it  could 
not  by  notice  to  the  maker  revoke  any  authority, 
real  or  apparent,  it  had  previously  given  to  the 
agent  to  receive  such  payment.  If  the  notice  in 
question  was  received  by  the  plaintiff  prior  to  the 
payment  to  Patterson,  it  is  clear  that  the  payment 
was  not  binding  on  the  company,  whatever  author- 
ity Patterson  may  have  had  prior  to  that  time.  It 
is  admitted  he  did  not  have  the  note  in  his  posses- 
sion, and  therefore,  according  to  the  terms  of  the 
notice,  had  no  authority  to  receive  payment  thereon. 
The  rule  does  not  prevail  that  once  an  agent  always 
an  agent,  as  seems  to  have  been  the  impression  of 
the  trial  court  as  indicated  by  the  instruction  re- 
ferred to.  Whether  Patterson  had  authority  to  re- 
ceive payment  of  the  promissory  note  we  do  not 
undertake  to  decide  at  this  time,  but  we  have  no 
hesitancy  in  saying  that  if  he  ever  had  such  au. 
thority  the  receipt  by  plaintiff  of  the  notice  referred 
to  would  certainly  be  in  effect  a  revocation  thereof. 
The  judgment  is  reversed  and  a  new  trial   ordered. 

Reversed. 
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Decided  November  9,  1898. 

STATE    EX   REL.   v.    SEARS.» 

CoNBTrnmowAL  Law — Obligation  of  Cowtbacts. — An  act  enlarging  the 
time  for  redeeming  real  property  sold  on  execution  is  unconstitu- 
tional as  applied  to  sales  on  mortgages  that  were  executed  prior  to 
the  passage  of  such  act,  as  in  such  case  there  would  be  an  im- 
pairing of  the  obligation  of  a  contract:  Laws,  1895,  p.  59;  United 
States  Constitution,  Art.  I,  \  10;  Oregon  Constitution,  Art.  1,  }2L 

From  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  a  mandamus  proceeding  by  the  State,  on 
the  relation  of  the  German  Savings  and  Loan  So- 
ciety, to  compel  the  sheriff  of  Multnomah  County  to 
execute  and  deliver  to  the  relator  a  deed  for  certain 
real  property  purchased  by  it  at  foreclosure  sale. 
The  facts  are  that  on  June  second,  eighteen  hun- 
dred and  ninety-one,  one  Charles  Rivears  executed 
and  delivered  to  the  relator  a  mortgage  on  the  real 
property  in  question,  to  secure  a  certain  debt. 
Thereafter,  Rivears  having  made  default,  the  mort- 
gage was  regularly  foreclosed,  and   the  premises  or- 

*The  question  here  decided  seems  to  have  arisen  about  the  same  time 
in  Kansas,  Oregon,  Idaho,  and  Montana.  The  first  decisions  came  from 
Kansas  in  the  cases  of  Walking  v.  Glenn,  55  Kan.  417  (31  L.  R.  A.  82,  40  Pac. 
316,)  and  Beverly  v.  Barnitz,  40  Pac.  325,  holding  unconstitutional  an  act 
practically  identical  with  the  one  passed  in  Oregon.  On  rehearing,  and 
after  Chief  Justice  Hobton  had  resigned,  the  decision  was  reversed:  Bev- 
erly v.  Barnitz,  55  Kan.  466  (31  L.  R.  A.  74,  42  Pac.  726).  Then  came  an 
opinion  by  the  supreme  court  of  Oregon  upholding  the  constitutionality 
of  an  act  extending  the  time  for  redeeming  real  property  sold  on  execu- 
tion (43  Pac  482);  and  then  followed  a  similar  decision  by  the  supreme 
court  of  Montana,  State  ex  rel.  v.  Qleim,  17  Mont.  17  (31  L.  R.  A.  721,  44  Pac. 
tf94).  The  Kansas  case  having  been  carried  to  the  supreme  court  of  the 
United  States,  was  reversed  and  the  act  declared  unconstitutional.  {Barnitz 
v.  Beverly,  163  U.  S.  118,)  whereupon  the  Montana  and  Oregon  cases  have 
been  reversed  upon  rehearings.  In  Wilder  v.  Campbell,  43  Pac.  677,  the 
supreme  court  of  Idaho  held  such  an  act  unconstitutional.  The  opinions 
In  the  cases  above  referred  to  present  an  exceptionally  t  nor  on  eh  and 
able  discussion  of  the  constitutional  question  involved.—  llEi'oitTKR. 
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dered  sold  to  satisfy  such  indebtedness.  The  sale 
having  been  duly  advertised,  the  property  was  sold 
to  the  relator  by  the  sheriff  of  Multnomah  County 
in  the  manner  provided  by  law,  and  such  sale  was 
regularly  confirmed  on  the  thirteenth  of  June, 
eighteen  hundred  and  ninety-five.  No  redemption 
having  been  made  within  the  time  provided  by  the 
law  as  it  existed  at  the  time  the  mortgage  was 
made,  the  relator  demanded  a  deed  from  the  sheriff, 
which  was  refused,  whereupon  this  proceeding  was 
commenced  to  compel  the  execution  thereof.  At  the 
time  the  mortgage  was  executed  the  statute  provided 
that  a  judgment  debtor,  or  his  successor  in  interest, 
might  at  any  time  within  four  months  after  the  con- 
firmation of  an  execution  sale  redeem  the  premises 
by  paying  the  amount  of  the  purchase  money  with 
interest  at  the  rate  of  ten  per  cent,  per  annum  from 
the  date  of  sale,  together  with  the  amount  of  any 
taxes  the  purchaser  may  have  paid  thereon.  But 
prior  to  the  sale  the  law  was  amended  extending 
the  time  for  redemption  to  one  year  after  the  con- 
firmation: Laws,  1895,  p.  59.  And  the  question  now 
here  is  whether  this  latter  act  was  intended  to  apply 
to  decretal  sales  on  mortgages  executed  prior  to  its 
becoming  operative,  and,  if  so,  whether  it  violates 
article  I,  section  10  of  the  constitution  of  the 
United  States,  which  ordains  that  "no  state  *  *  * 
shall  pass  any  law  *  *  *  impairing  the  obliga- 
tion of  contracts, "  and  article  I,  section  21  of  the 
Oregon  constitution,  providing  that  "no  *  *  *  law 
impairing  the  obligation  of  contracts  shall  ever    be 
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passed."     A   demurrer    to   the    alternative   writ   was 
sustained,  and  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  Milton 
W.  Smith  and  Walter  S.  Perry,  with  an  oral  argu- 
ment by  Mr.  Smith. 

For  respondent  there  was  a  brief  by  Messrs.  Stott, 
Boise,  and  Stout,  with  an  oral  argument  by  Mr. 
Raleigh  Stott. 

Per  Curiam.  On  the  twenty- seventh  of  January, 
eighteen  hundred  and  ninety-six,  an  opinion  re- 
ported in  43  Pacific  Reporter,  482,  was  filed  in  this 
case,  holding  that  the  act  of  the  legislature,  ap- 
proved February  twenty-third,  eighteen  hundred  and 
ninety-five,  (Laws,  1895,  p.  59,)  extending  the  time 
for  redemption  from  execution  sales  of  real  estate 
from  four  to  twelve  months  applied  to  foreclosure 
sales  under  mortgages  executed  prior  to  its  passage 
and  did  not  impair  the  obligation  of  the  mortgage 
contract.  Since  that  time,  however,  the  Supreme 
Court  of  the  United  States,  in  Bamitz  v.  Beverly, 
163  U.  S.  118,  on  writ  of  error  from  the  State  of 
Kansas,  has  held  that  a  state  statute  which  extends 
the  period  of  redemption  beyond  the  time  allowed 
at  the  date  of  the  execution  of  the  mortgage  cannot 
constitutionally  apply  to  a  sale  under  a  mortgage 
executed  prior  to  its  passage.  Within  the  doctrine 
of  that  case,  and  the  principle  therein  announced, 
our  decision  is  erroneous,  and,  as  the  question  is 
one  of  federal  cognizance,  we  are  of  course  bound 
to  follow  the  decision  of  the  highest  federal   court 
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The  judgment  heretofore  rendered  by  this  court 
must  therefore  be  annulled  and  set  aside,  and  the 
judgment  of  the  court  below  reversed,  and  the 
cause  remanded  with  directions  to  issue  the  peremp- 
tory writ  of  mandamus  as  prayed  for. 

Reversed. 


Argued  July  23;  decided  October  7,  1895;  rehearing  denied. 
NORTON   v.  ELWERT. 

[41Pac.826.]  f29~583 

34    572 

1.  Jurisdiction  of  Equity  to  Prevent  Irreparable  Injury.— Courts  of 

equity  have  power  to  interfere  by  injunction  to  prevent  an  injury  to 
laud,  even  when  the  defendant  is  in  possession  and  is  claiming  un-  ' 
der  an  adverse  and  undetermined  title,  if  the  threatened  injury  will 
cause  irreparable  damage,  by  which  is  meant  damage  that  cannot 
be  compensated  by  any  certain  pecuniary  standard:  Haines  v.  Hall, 
17  Or.  165,  cited;  Mendenhall  v.  Harrisburg  Water  Company,  27  Or. 
38,  approved.  If  the  legal  title  to  the  land  involved  is  in  issue, 
however,  and  the  equitable  jurisdiction  is  challenged,  the  injunction 
will  be  continued  only  until  the  legal  title  is  settled.* 

2.  Jurisdiction  of  Equity — Code,   §316. — The  common  law  action   of 

ejectment  and  trespass  to  try  title  and  recover  possession  of  land  hav- 
ing been  by  section  316,  Hill's  Code  of  Oregon,  united  with  the  old 
action  for  the  recovery  of  damages  caused  by  injury  to  the  estate 
while  it  was  detained,  there  seems  to  be  no  good  reason  why  a 
party  out  of  possession,  who  can  show  such  equitable  circumstances 
as  to  clearly  entitle  him  to  relief,  may  not  invoke  the  aid  of  a  court 
of  equity  and  be  restored  to  his  estate,  in  cases  where  the  title  is 
admitted  or  has  been  established  at  law. 

8.  Remedy  at  Law  — Equity— Mandatory  Injunction.— Where  a  brick 
wall  is  built  partly  projecting  on  the  land  of  another,  the  person  in- 
truded upon  is  entitled  to  the  aid  of  equity  to  secure  its  removal, 
for,  the  wall  being  difficult  to  remove,  there  is  no  plain  or  adequate 
remedy  at  law,  and  a  mandatory  injunction  should  be  issued  requir- 
ing the  offender  to  remove  the  structure  from  plaintifi's  property. 

From  Multnomah:  Loyal  B.  Stearns,  Judge. 

•  On  this  point  see  also  Bishop  v.  Baisley,  28  Or.  120.—  Reporter, 
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This  is  a  suit  by  Sarah  Norton  against  Mrs.  J.  B. 
Elwert  for  a  mandatory  injunction  to  compel  the 
removal  of  a  wall,  and  to  recover  damages  resulting 
from  its  erection,  involving  the  location  and  estab- 
lishment of  a  disputed  boundary  line  between  the 
lands  of  the  plaintiff  and  the  defendant.  The  facts 
are  that  the  plaintiff  is  the  owner  of  the  north 
forty-five  feet,  and  the  defendant  of  the  south  five 
feet  of  lot  three,  and  all  lot  four,  in  block  two  hun- 
dred and  eighteen,  situated  at  the  northwest  cor- 
ner of  Yamhill  and  West  Park  Streets,  in  the 
City  of  Portland.  In  eighteen  hundred  and  ninety- 
one  the  plaintiff  built  a  two-story  frame  house, 
which  cost  about  twelve  thousand  dollars,  upon  her 
part  of  the  lot,  and  in  the  following  year  the  de- 
fendant commenced  to  repair  and  construct  three 
buildings  upon  her  adjoining  land,  and  upon  the 
plaintiff's  failure,  after  notice,  to  remove  from  her 
building  certain  projections  which  it  was  claimed 
extended  over  the  boundary  line,  removed  the  water 
table,  window  sills  and  caps,  cornice,  rafters,  sheath- 
ing and  shingles  from  a  large  part  of  the  south 
side  thereof,  with  a  view  to  the  erection  of  a  brick 
wall  against  it,  along  the  supposed  boundary  line. 
This  suit  was  commenced  October  tenth,  eighteen 
hundred  and  ninety-two,  by  filing  a  complaint, 
wherein  the  plaintiff  alleges  that  the  defendant,  on 
the  preceding  day,  commenced  the  erection  of  a 
house,  partly  on  her  own  ground,  but  that  the 
north  wall  thereof  was,  for  a  distance  of  about  fifty 
feet,  being  constructed  from  one  and  one  half  to 
two   inches   upon  plaintiff's  premises;   that  the  wall 
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did  not  then  extend  the  entire  length  of  her  house, 
but  that  the  defendant  threatened  to  so  extend  it 
as  to  exclude  the  light,  and  to  remove  the  projec- 
tions of  her  building  which  then  remained,  and 
that  if  the  threat  should  be  executed  she  would 
sustain  irreparable  injury;  that  she  has  no  adequate 
remedy  at  law;  and  prays  for  a  temporary  restain- 
ing  order  which  she  asks  might,  at  the  hearing,  be 
made  mandatory,  requiring  the  defendant  to  remove 
the  wall  from  her  premises  and  for  five  thousand 
dollars  damages.  The  defendant  having  denied  the 
material  allegations  of  the  complaint,  the  cause  was 
referred  and  the  evidence  taken,  from  which  the 
referee  found  that  the  wall  at  the  northeast  corner 
of  defendants  building  extends  upon  the  plaintiff's 
premises,  at  and  below  the  surface  of  the  ground, 
one  half  inch,  and  at  a  point  six  feet  above  the 
surface,  one  and  one  half  inches,  which  extension 
continues  upward  to  the  top  and  westward  about 
sixty  feet  to  a  point  from  which  it  begins  to  recede, 
and  at  the  northwest  corner  is  one  half  inch  south 
of  the  boundary,  and,  as  conclusions  of  law,  that 
plaintiff  was  entitled  to  a  decree  for  one  thousand 
seven  hundred  and  fifty  dollars,  and  a  mandatory 
injunction  compelling  the  defendant  to  remove  the 
wall;  and  the  court  having  approved  these  findings, 
rendered  a  decree  in  accordance  therewith,  from 
which  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  signed  by  Messrs. 
Edward  Mendenhall,  Watson,  Beekman  and  Watson, 
and  Elbert  J.  Mendenhall,  with  an  oral  argument  by 
Messrs.   Edward   B.    Watson  and  Edward   Mendenhall. 
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For  respondent  there  was  a  brief  signed  by 
Messrs.  Whalley,  Strahan  and  Pipes,  with  an  oral 
argument  by  Mr.  John  W.   Whailey. 

Opinion  by  Mr.  Justice  Moore. 

1.  It  is  contended  that,  the  defendant  having 
erected  the  wall  upon  and  being  in  possession  of 
the  locus  in  quo,  a  court  of  equity  should  not  grant 
a  mandatory  injunction  to  compel  the  removal  of 
the  structure  until  the  legal  title  to  the  premises 
occupied  by  it  shall  have  been  determined  in  an 
action  at  law,  and  that  to  grant  the  relief  prayed 
for  would  be  to  substitute  a  suit  in  equity  for  an 
action  in  ejectment,  thus  depriving  her  of  the  con- 
stitutional right  to  a  trial  by  jury.  It  is  a  familiar 
principle,  which  has  existed  since  the  origin  of  a 
court  of  chancery,  that  equity  will  not  interpose  its 
jurisdiction  to  try  an  issue  where  the  party  has  a 
plain,  adequate,  and  complete  remedy  at  law;  and, 
since  the  legal  title  to  and  possession  of  land  can 
ordinarily  be  tried  and  recovered  in  a  action  at  law, 
a  court  of  equity  will  not,  in  the  absence  of  fraud, 
mistake,  or  some  other  intervening  equity,  try  the 
legal  title  to  or,  unless  as  an  auxiliary  relief,  restore 
the  possession  of  land,  except  in  cases  of  disputed 
boundaries,  partition  and  the  assignment  of  dower, 
and  in  these  only  where  the  issue  and  relief  are  in- 
cidents to  the  principal  objects  of  the  suit:  Pom- 
eroy's  Equity  Jurisprudence,  §  177.  While  courts  of 
equity  originally  declined  to  restrain  waste  or  tres- 
pass, they  now  frequently  interpose,  and  by  tem- 
porary  injunction   prevent   an   injury  to   land,  even 
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where  the  right  thereto  is  in  dispute,  and  the  de- 
fendant is  in  possession  claiming  by  an  adverse 
title,  if  the  threatened  injury  will  be  productive 
of  irreparable  damage  (2  Waterman  on  Trespass, 
§  1128;  Bracken  v.  Preston,  1  Pinney,  584  (44  Am. 
Dec.  412);  Long  v.  Kasebeer,  28  Kan.  226;  Webster  v. 
Cooke,  23  Kan.  637);  and  an  injury  is  irreparable 
if  of  such  a  nature  that  it  cannot  be  adequately 
compensated  in  damages,  or  cannot  be  measured 
by  any  certain  pecuniary  standard:  Wilson  v.  City  of 
Mineral  Point,  39  Wis.  160.  The  right  of  a  court  of 
equity,  in  cases  of  irreparable  injury,  to  interpose, 
and  by  temporary  injunction  preserve  the  status  quo, 
and  restrain  a  trespass  upon  land,  the  right  to  which 
is  in  dispute,  until  the  title  can  be  determined  in 
an  action  at  law,  is  no  longer  seriously  controverted 
(Clayton  v.  Shoemaker,  67  Md.  216  (9  Atl.  635);  Wil- 
son v.  Rockwell,  29  Fed.  674;  Erhardt  v.  Boaro,  113 
U.  S.  537  (5  Sup.  Ct.  565);  1  Spelling  on  Extraor- 
dinary Relief,  §  367);  and  the  refusal  of  a  court  to 
award  a  preliminary  injunction  in  such  cases  would, 
in  effect,  be  a  denial  of  justice:  Wilson  v.  City  of 
Mineral  Point,  39  Wis.  160.  The  right  to  grant  a 
preliminary  injunction  under  such  circumstances 
being  conceded,  the  rule,  nevertheless,  seems  univer- 
sal that  where  the  legal  title  to  the  locus  in  quo  is 
put  in  issue,  and  the  jurisdiction  of  a  court  of 
equity  is  challenged,  an  injunction  to  restrain  a 
trespass,  though  temporarily  granted,  will  not  be 
made  perpetual  until  the  legal  title  to  the  disputed 
premises  has  been  tried  in  an  action  at  law  (1  High 
on    Injunction,    §  701;    10    Am.    and    Eng.    Ency.    of 
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Law,  799);  so  that,  before  an  injunction  will  be 
made  perpetual  the  following  conditions  must  co- 
exist,— first,  the  plaintiff's  title  must  be  admitted  or 
established  at  law;  and,  second,  the  injury  com- 
plained of  must  be  irreparable  in  its  nature,  or  pro- 
ductive of  a  multiplicity  of  actions  against  different 
parties  asserting  the  same  right:  1  High  on  Injunc- 
tion, §  701;  2  Beach  on  Injunction,  §  1142;  1  Spell- 
ing on  Extraordinary  Relief,  §  368;  Hatcher  v.  Hamp- 
ton, 7  Ga.  50;  Thorn  v.  Sweeney,  12  New  251;  Poyer  v. 
Village  of  Des  Plaines,  123  111.  Ill  (5  Am.  St.  Rep. 
494,  13  N.  E.  819). 

In  Echelkamp  v.  Schradcr,  45  Mo.  505,  the  plain- 
tiff and  defendant  were  owners  of  adjoining  tracts 
of  land,  upon  which  was  erected  a  double  house 
containing  a  partition  which  was  supposed  to  be  on 
the  line  between  their  several  estates,  but,  by  a  care- 
ful survey,  it  was  discovered  that  the  boundary  ex- 
tended across  the  plaintiff's  section  of  the  house 
about  three  feet  from  the  partition.  The  defendant, 
desiring  to  remove  the  portion  of  the  house  upon 
his  land,  commenced  to  saw  through  the  plaintiff's 
part  on  the  line  of  the  new  survey,  to  prevent 
which  he  was  enjoined  at  the  suit  of  the  plaintiff, 
who  had  for  about  seventeen  years  occupied  to  the 
partition  the  section  so  claimed  by  him.  The  pre- 
liminary injunction  which  had  been  issued  having 
been  made  perpetual,  the  defendant  appealed,  and 
the  court,  in  reversing  the  decree,  said:  "It  is 
usual  in  cases  like  this,  where  the  title  comes  in 
controversy,  to  grant  a  temporary  injunction  to 
await   the  event   of    an   action   at   law   to    be   prose- 
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cuted  by  the  plaintiff.  But  here  the  plaintiff  is  in 
actual  possession,  and  has  been  for  many  years,  and 
is  therefore  not  in  a  position,  nor  has  he  any  oc- 
casion to  sue.  The  defendant  is  the  proper  party 
to  bring  an  action,  and  test  the  rights  of  the  re- 
spective parties  at  law.  If  he  neglects  to  do  this  in 
a  reasonable  time,  he  will  have  no  just  grounds  of 
complaint  if  the  injunction  is  made  perpetual  against 
him  in  consequence  of  his  own  negligence.,,  In  the 
case  last  cited  there  was  no  conflict  in  relation  to 
the  boundary,  but  the  plaintiff  having  been  in 
possession  for  about  seventeen  years  of  that  part  of 
the  house  which  extended  to  the  partition,  the 
legal  title  thereto  was  in  doubt,  and  hence  it  was 
proper  to  deny  the  perpetual  injunction  until  the 
legal  right  could  be  tried  in  an  action  at  law.  In 
the  case  of  Haines  v.  Hall,  17  Or.  165,  (3  L.  It.  A. 
609,  20  Pac.  831,)  the  defendant  attempted  to  drive 
logs  in  a  stream  flowing  through  the  plaintiff's  prem- 
ises, but  the  quantity  of  water  therein  being  insuf- 
ficient for  that  purpose,  the  logs  cut  away  the  plain- 
tiff's land,  thereby  producing  irreparable  injury,  to 
prevent  a  recurrence  of  which  the  plaintiff  com- 
menced a  suit  to  restrain  the  trespass  and  for  dam- 
ages. The  issue  made  by  the  pleadings  was  the 
navigability  of  the  stream,  and  it  appearing  that  the 
plaintiff,  in  an  action  against  another  party  who 
asserted  the  same  right,  had  recovered  damages  re- 
sulting from  a  similar  trespass,  (Haines  v.  Welch,  14 
Or.  319,  12  Pac.  502,)  it  was  held  by  the  majority 
of  the  court  that  equity  would  grant  the  relief 
prayed  for,  but  Strahan,   J.,  in   a  dissenting  opin- 
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ion,  held  that  in  the  case  of  Haines  v.  Welch,  the 
navigability  of  the  stream  in  question  was  not 
adjudicated,  and  since  that  was  not  the  issue  in 
the  case  of  Haines  v.  Hall  then  pending,  equity 
should  not  award  a  perpetual  injunction  until  the 
legal  right  had  been  tried  in  an  action  at  law. 
The  case  of  Mendenhall  v.  Harrisburg  Water  Com- 
pany, 27  Or.  38,  (39  Pac.  399,)  was  a  suit  to  enjoin 
the  defendant  from  trespassing  upon  the  plaintiff's 
premises,  and  involved  a  question  of  the  width 
and  boundaries  of  its  right  of  way  across  the  plain- 
tiff's land.  The  lower  court,  after  the  evidence  was 
taken  subject  to  objection,  having  denied  a  motion 
for  leave  to  amend  the  answer,  so  as  to  allege  an 
adverse  user,  and  no  question  of  title  beLig  in 
issue,  and  the  defendant  having  threatened  the 
destruction  of  the  plaintiff's  estate  in  the  manner 
in  which  it  was  enjoyed,  held  that  equity  would 
assume  jurisdiction  and  grant  final  relief.  To  en- 
title a  party  to  relief  by  permanent  injunction  to 
prevent  a  trespass  upon  land,  he  must  ordinarily 
allege  and  prove,  in  addition  to  the  establishment 
or  admission  of  his  legal  title,  that  he  is  in  the 
actual  possession  as  well  as  entitled  to  the  posses- 
sion of  the  locus  in  quo:  2  Beach  on  Injunctions, 
§  1142;  1  Spelling  on  Extraordinary  Relief,  §  364, 
and  cases  cited. 

2.  At  the  common  law  the  owner  of  an  estate 
in  land  from  which  he  had  been  ousted  could  not 
maintain  an  action  to  recover  mesne  profits,  for  the 
reason  the  tenant  had  need  of  them  to  enable  him 
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to  perform  the  feudal  services:  3  Blackstone's  Com- 
mentaries, *187.  In  an  action  of  ejectment  the 
damages  recoverable  were  nominal,  but  after  the 
possession  of  the  land  had  been  restored,  the  plain- 
tiff, in  a  subsequent  action  of  trespass,  might  re- 
cover the  mesne  profits  from  the  person  who  had 
unlawfully'  received  them  (3  Blackstone's  Commen- 
taries, *205);  and  to  maintain  an  action  of  trespass 
it  was  necessary  for  the  plaintiff  to  allege  and  prove 
that  he  had  an  interest  in  the  soil,  and  was  in 
actual  possession  by  entry,  before  he  could  recover 
damages;  but  in  the  case  of  disseisin  he  might 
maintain  an  action  against  the  disseisor  for  the  in- 
jury done  by  the  disseisin  itself,  but  he  could  not 
recover  any  damages  for  an  injury  done  after  the 
disseisin  until  he  had  gained  possession  by  reentry, 
and  then  he  might  recover  the  immediate  damage 
done:  3  Blackstone's  Commentaries,  *210.  In  Men- 
denhall  v.  Harrisburg  Water  Company,  27  Or.  38, 
(39  Pac.  399,)  the  plaintiff  being  the  owner  of  the 
fee,  was  constructively  in  possession  of  the  locus  in 
quo,  subject  to  the  defendant's  right  to  occupy  the 
easement,  and,  the  possession  of  each  being  lawful, 
the  question  of  plaintiff's  ouster  was  not  in  issue. 
So,  too,  in  Haines  v.  Hall,  17  Or.  165,  (2  L.  R.  A. 
609,  20  Pac.  831,)  the  defendant's  possession  of  the 
stream  was  founded  upon  its  assumed  navigability, 
and  in  no  way  interfered  with  the  plaintiff's  owner- 
ship of  the  fee  and  right  of  possession,  which  was 
subject  only  to  the  paramount  easement,  and  hence 
the  exclusive  possession  of  the  defendant  was  not 
there  in   issue.     The   common    law   action   of   eject- 
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ment  and  trespass  to  try  the  title  and  to  recover 
the  possession  of  land,  and  for  the  recovery  of 
mesne  profits  as  well  as  damages  resulting  from  in- 
juries to  the  estate,  have  been  united  by  the  stat- 
utory action  at  law  for  the  recovery  of  possession 
of  real  property  with  damages  for  withholding  the 
same:  1  Hill's  Code,  §  316;  Goldsmith  v.  Smith,  10 
Sawy.  294  (21  Fed.  611);  Wythe  v.  Myers,  3  Sawy. 
595  (Fed.  Cas.  No.  18,119).  These  common  law  ac- 
tions having  been  thus  united,  we  can  perceive  no 
just  reason,  in  cases  where  the  title  is  admitted  or 
has  been  established  at  law,  why  a  party  out  of 
possession,  when  he  shows  such  equitable  circum- 
stances as  to  clearly  entitle  him  to  relief,  may  not 
invoke  the  aid  of  a  court  of  equity,  and  be  restored 
to  his  estate;  and,  though  it  must  be  admitted  that 
equity  will  generally  refuse  to  permanently  enjoin  a 
trespass  where  the  defendant  is  in  actual  posses- 
sion, but  will  leave  the  parties  to  their  legal  reme- 
dies, it  is  nevertheless  a  general  principle  that  the 
remedy  which  warrants  a  refusal  of  relief  by  in- 
junction must  be  plain  and  adequate:  1  Spelling  on 
Extraordinary  Relief,  §  370. 

3.  Applying  these  rules  to  the  case  made  by  the 
record,  the  inquiry  is  elicited  whether,  admitting 
the  allegations  of  the  complaint  to  be  true,  the 
plaintiff  will  suffer  irreparable  injury,  and,  if  so, 
has  she  a  plain  and  adequate  remedy  at  law?  If, 
in  an  action  of  ejectment,  the  wall  cannot  be  re- 
moved, the  injury  resulting  from  its  erection  could 
not  be   compensated    by   any    measure   of    damages, 
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however  great  the  sum  which  a  jury  might  award, 
for  it  would,  in  effect,  amount  to  a  condemnation  of 
the  plaintiff's  property,  and  an  appropriation  of  it 
to  the  defendant's  private  use,  and  to  concede  that 
ever  so  small  a  strip  of  plaintiff's  premises  could  be 
thus  taken  would  be  to  admit  a  rule  of  law  which 
must  necessarily  be  almost  limitless  in  its  applica- 
tion. In  an  action  at  law  it  would  be  difficult  for 
the  plaintiff  to  regain  possession  of  that  portion  of 
her  land  occupied  by  the  wall,  for  the  sheriff,  when 
called  upon,  might  well  hesitate  to  execute  a  writ 
commanding  a  restoration  of  the  premises,  since  he 
must  cut  the  wall  to  the  division  line  and  in  doing 
eo  he  might  take  more  than  the  "merchant's  pound 
of  flesh,"  and  thus  render  himself  liable  in  damages 
to  the  defendant:  Baron  v.  Korn,  127  N.  Y.  224  (27 
N.  E.  804).  The  removal  of  the  wall  being  difficult, 
the  plaintiff  has  no  plain  remedy  at  law,  and  hence 
she  must  suffer  irreparable  injury,  and  for  the  re- 
covery of  the  damages  resulting  therefrom  she  could 
have  no  adequate  remedy  at  law.  In  all  such  cases 
equity  will,  upon  the  theory  that  wherever  there  is 
a  right  there  is  also  a  remedy,  interpose  and  grant 
complete  relief,  and  for  that  purpose  will,  where 
there  has  been  no  unreasonable  delay  in  seeking 
the  relief,  award  a  mandatory  injunction  and  place 
the  obligation  of  removing  the  structure  upon  the 
party  who  caused  it  to  be  erected:  Murdoch's  Case, 
20  Am.  Dec.  381;  Starkie  v.  Richmond,  155  Mass.  188 
(29  N.  E.  770).  In  the  case  at  bar,  the  boundary 
between  the  two  estates,  as  evidenced  by  the  deeds 
of  the  parties,  being  coincident,  and  there  being  no 
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claim  of  title  by  adverse  occupancy,  there  can  be 
no  dispute  concerning  the  legal  title.  It  is  true 
there  is  a  contention  about  the  boundary,  the  plain- 
tiff claiming  it  is  located  on  one  line  and  the  de- 
fendant insisting  it  is  on  another,  between  which 
there  is  a  narrow  strip  of  land,  but  when  the 
boundary  is  established  the  controversy  is  adjudi- 
cated. The  title  to  this  strip  is  only  an  incident  to 
the  principal  cause  of  suit,  and  hence  not  necessa- 
rily involved  in  the  issue.  While  it  is  admitted 
that  the  defendant  is  in  the  actual  possession  of  the 
disputed  strip,  her  right  of  possession  depends  upon 
the  legal  title  thereto;  and,  there  being  no  issue 
upon  that  question,  it  follows  that  there  is  no  issue 
upon  the  question  of  the  right  of  possession.  If 
the  plaintiff  had  brought  an  action  in  ejectment 
all  she  could  have  obtained  would  have  been  a 
judgment  that  she  was  the  owner  and  entitled  to 
the  possession,  both  which  conclusions  are  conceded 
to  be  dependent  upon  the  location  of  the  disputed 
boundary.  A  court  of  law,  it  must  be  admitted,  has 
exclusive  jurisdiction  to  try  a  question  of  disputed 
boundary,  unless  there  are  connected  with  the  case 
some  peculiar  circumstances  which  render  the  relief 
and  the  mode  of  obtaining  it  in  that  court  less 
efficient  than  in  a  court  of  equity,  and  in  all  such 
cases  the  concurrent  jurisdiction  of  equity  attaches: 
1  Pomeroy's  Equity  Jurisprudence,  §  180.  It  is  evi- 
dent that  the  relief  at  law,  if  a  judgment  were 
there  rendered  determining  the  legal  right  in  plain- 
tiff's favor,  would  be  difficult  of  enforcement,  and 
certainly  less  efficient  than  in  equity*  and  therefore 
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the  concurrent  jurisdiction  of  the  latter  must  neces- 
sarily attach.  Nor  is  this  conclusion  in  conflict 
with  the  rule  announced  in  King  v.  Brigham,  23  Or. 
262,  (18  L.  R.  A.  361,  31  Pac.  601,)  as  tending  to 
deprive  a  party  of  his  constitutional  right  of  a  trial 
by  jury;  for  here  the  defendant,  by  constructing  the 
wall, —  conceding  it  to  be  on  plaintiff's  premises, — 
cannot  take  advantage  of  her  own  wrong,  and  thus 
insist  upon  a  strict  legal  right,  or  deprive  a  court 
of  equity  of  its  right  to  assume  concurrent  jurisdic- 
tion. Neither  can  the  defendant's  possession  of  the 
premises  occupied  by  the  wall  deprive  equity  of  its 
jurisdiction,  for  it  is  necessary  to  the  exercise  of 
that  right  that  the  plaintiff  should  show  that  some 
portion  of  her  land  in  respect  to  which  the  estab- 
lishment of  the  boundary  is  sought  is  in  posses- 
sion of  the  defendant:  3  Pomeroy's  Equity  Juris- 
prudence, §  1385. 

The  record  discloses  that  in  order  to  establish 
the  boundary  in  dispute,  the  parties  by  their  re- 
spective attorneys,  entered  into  the  following  writ- 
ten agreement:  "It  is  hereby  stipulated  that  the 
monument  at  the  intersection  of  the  center  lines  of 
Front  and  Washington  Streets,  and  the  base  line 
run  therefrom,  as  referred  to  and  established  by 
ordinance  one  hundred  and  seventy-seven  of  the 
City  of  Portland,  Oregon,  are  to  be  taken  and  rec- 
ognized by  the  parties  hereto  as  the  true  and  cor- 
rect monument  and  base  line  for  all  surveys  in  the 
said  city,  and  particularly  for  the  survey  of  the 
boundary  line  between  plaintiff's  and  defendant's 
premises    in    dispute   in   this   cause,   and    that   said 
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monument  is  the  correct  initial  point  from  which 
said  survey  shall  start."  This  ordinance  prescribes 
the  size  of  blocks,  and  the  width  of  streets,  and 
provides  for  the  establishment  of  a  stone  monument 
at  the  intersection  of  Front  and  Yamhill  Streets, 
from  which  point  all  surveys  of  streets  in  that  part 
of  the  city  in  which  the  property  in  question  is  situ- 
ated shall  be  extended.  It  also  appears  from  a  copy 
of  a  map  of  the  city,  offered  in  evidence,  that  the 
distance  on  the  center  line  of  Front  Street  from  the 
initial  point  south  to  the  intersection  of  the  center 
line  of  Yamhill  Street  is  seven  hundred  and  eighty 
feet;  and  from  this  point  west  on  the  center  line  of 
Yamhill  Street  to  the  west  side  of  West  Park  Street 
is  two  thousand  three  hundred  and  fifty  feet.  Meas- 
uring north  from  this  point  thirty  feet,  one  half  the 
width  of  Yamhill  Street,  locates  the  southeast  corner, 
and  eighty-five  feet  the  northeast  corner  of  the  de- 
fendant's premises;  and  by  extending  a  line  from 
the  point  last  named  parallel  with  Yamhill  Street 
establishes  the  boundary  in  dispute.  The  evidence 
shows  that  careful  surveys  have  been  made  and  the 
lines  run  from  the  initial  point,  as  above  indicated, 
resulting  in  the  establishment  of  the  boundary  as 
found  by  the  court  and  referee.  The  defendant 
having  changed  her  attorneys  since  the  trial  of  the 
cause  in  the  court  below,  those  now  representing 
her  insisted  upon  the  argument  that  the  stipulation 
established  a  fact  which  was  contradicted  by  other 
evidence  offered  by  the  defendant  both  before  and 
after  the  stipulation  was  executed.  This  evidence 
showed  that  a  stone  monument,  containing  a  point 
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intended  to  mark  the  intersection  of  the  center 
lines  of  Front  and  Yamhill  Streets,  had  been  set  at 
an  early  day  by  one  C.  W.  Burrage  at  a  point 
seven  hundred  and  seventy-nine  and  ninety-two 
hundredths  feet  south  of  the  initial  point,  and  that 
E.  W.  Pagett,  as  city  surveyor,  had  indicated  on 
this  monument  another  point  of  intersection  seven 
hundred  and  eighty  and  six  hundredths  feet  from 
said  point:  so  that  if  a  right  angle  were  turned  at 
the  Burrage  point  upon  the  base  on  Front  Street, 
the  boundary  in  question  would  be  forty-six  hun- 
dredths of  an  inch  north  of  the  defendant's  wall, 
but  if  turned  upon  the  same  base  at  the  Pagett 
point  the  line  would  fall  one  and  twenty-two  hun- 
dredths inches  south  of  the  north  line  of  the  wall, 
or  seventy-two  hundredths  inches  further  to  the 
south  than  when  determined  by  an  angle  turned  at 
a  point  seven  hundred  and  eighty  feet  from  the 
initial  point.  Section  4  of  the  ordinance  referred 
to  provides  that  "The  surveyor  of  the  City  of  Port- 
land shall  erect  and  establish  additional  stone  mon- 
uments, not  exceeding  fifty  in  number,  at  such  places 
as  the  city  council  shall  direct;  provided,  that  all 
fluch  additional  monuments  shall  be  located  at  the 
points  of  intersection  of  the  streets  running  parallel 
with  said  base  line  and  those  running  at  right 
angles  therewith,  which  points  of  intersection  shall 
be  ascertained  and  determined  by  surveys  made 
from  the  said  stone  monuments  at  the  intersection 
of  Front  and  Washington  Streets,  when  established 
pursuant  to  section  1  of  this  ordinance;  such  addi- 
tional monuments,  when  so  erected  and  established 
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shall  be  the  places  of  beginning  for  subsequent  sur- 
veys of  streets,  and  such  surveys  made  therefrom  as 
places  of  beginning  shall  be  valid,  the  same  as  if 
made  from  the  stone  monument  provided  for  in 
section  1  of  this  ordinance."  No  evidence  was  in- 
troduced to  show  that  C.  W.  Burrage,  when  he 
placed  the  monument  at  Front  and  Yamhill  Streets 
was  the  city  surveyor  of  Portland,  or  that  he  set  it 
as  required  by  the  provisions  of  section  4  of  ordi- 
nance number  one  hundred  and  seventy-seven.  The 
conclusion  reached  upon  the  location  of  the  bound- 
ary in  dispute  is  predicated  upon  the  survey  ex- 
tended from  the  initial  point,  and  under  the  evi- 
dence before  us,  is,  in  our  judgment,  decisive  of  the 
question,  irrespective  of  the  stipulation. 

Upon  the  question  of  damages  it  is  impossible  to 
determine  the  amount  that  should,  in  justice,  be 
awarded.  The  evidence  introduced  by  the  plaintiff 
tended  to  show  that  her  building  had  been  damaged 
in  the  sum  of  four  thousand  dollars,  and  the  de- 
fendant offered  no  evidence  which  tended  to  show 
that  the  plaintiff's  building  could  be  restored  to  its 
former  condition  for  a  less  sum,  and,  the  court 
having  awarded  one  thousand  seven  hundred  and 
fifty  dollars,  we  cannot  say  that  it  is  excessive  in 
view  of  the  record  before  us.  It  follows  that  the 
decree  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Decided  October  19,  1896. 
STATE  v.  SKINNER. 

[46  Pac.  968.] 

Larceny  by  Bailee — Evidence  op  Trust  Relation.— In  a  prosecution 
for  larceny  by  bailee,  there  was  evidence  that  defendant,  the  agent 
of  a  building  and  loan  association,  represented  to  plaintiff,  in  nego- 
tiations for  a  loan,  that  the  association  required  each  applicant  for 
a  loan  to  advance  one  per  cent,  of  the  amount  of  the  loan,  ten 
dollars  of  which  was  to  be  used  in  examining  the  title  of  the  land 
offered  by  the  applicant  as  security,  the  balance  to  be  credited  on 
the  loan  if  made.  Defendant  converted  to  his  own  use  the  money 
advanced  by  prosecutor,  and  the  loan  was  refused  by  the  associa- 
tion. Held,  that  the  evidence  was  sufficient  to  show  that  prosecutor 
parted  with  the  title  to  the  money  advanced  only  in  case  a  loan 
was  made,  and  therefore  warranted  a  conviction. 

From  Douglas:  J.  C.  Fullerton,  Judge. 

The  defendant,  F.  H.  Skinner,  was  indicted, 
tried,  and  convicted  of  the  crime  of  larceny  by 
bailee,  and,  having  been  sentenced  to  the  peniten- 
tiary for  the  term  of  two  years,  he  appeals,  assign- 
ing as  error  the  refusal  of  the  court  to  instruct  the 
jury  to  return  a  verdict  of  not  guilty. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.   William   W.  Cardwell. 

For  the  state  there  was  a  brief  signed  by  Messrs. 
Cicero  M.  Idleman,  attorney-general,  W.  E.  Yates, 
district  attorney,  and  George  O.  Bingham,  with  an 
oral  argument  by  Mr.  Bingham. 

Opinion  by  Mr.  Chief  Justice  Moore. 

The  defendant's  counsel  contends  that  the  evi- 
dence    produced    at    the    trial    was    insufficient    to 
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establish  the  existence  of  any  trust  relation  between 
the  defendant  and  the  person  alleged  to  have  been 
defrauded  by  him,  and  having  moved  the  court, 
after  the  state  had  introduced  its  evidence  and 
rested,  to  direct  the  acquittal  of  the  defendant,  he 
could  not  be  convicted  of  the  crime  of  larceny  by 
bailee.  "Within  the  meaning  of  the  criminal  law, 
a  bailment,"  says  Mr.  Bishop,  in  his  work  on  Crim- 
inal Law,  (Vol.  II,  §  857,)  "is  where  one  has  personal 
property  intrusted  to  him,  to  be  returned  or  de- 
livered to  another  in  specie  when  the  object  of  the 
trust  is  accomplished,"  and  the  offense  consists  in 
the  unlawful  and  felonious  conversion  of  the  prop- 
erty or  money  by  the  bailee  to  his  own  use:  Hill's 
Code,  §  1771;  State  v.  Lucas,  24  Or.  168  (33  Pac. 
538).  In  Welsh  v.  People,  17  111.  339,  Caton,  J.,  in 
distinguishing  between  simple  larceny  and  larceny 
by  bailee,  says:  "  Where  *  *  *  the  alleged  lar- 
ceny is  perpetrated  by  obtaining  the  possession  of 
the  goods  by  the  voluntary  act  of  the  owner,  under 
the  influence  of  false  pretenses  and  fraud,  *  *  * 
there  is  no  real  difficulty  in  deducing  the  correct 
rule  by  which .  to  determine  whether  the  act  was  a 
larceny  and  felonious,  or  a  mere  cheat  and  swindle. 
The  rule  is  plainly  this:  If  the  owner  of  the  goods 
alleged  to  have  been  stolen  parts  with  both  the 
possession  and  the  title  to  the  goods  to  the  alleged 
thief,  then  neither  the  taking  or  the  conversion 
is  felonious.  It  can  but  amount  to  a  fraud.  It  is 
obtaining  goods  under  false  pretenses.  If,  however, 
the  owner  parts  with  the  possession  voluntarily,  but 
does   not   part  with  the  title,  expecting  and  intend- 
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ing  that  the  same  thing  shall  be  returned  to  him,  or 
that  it  shall  be  disposed  of  on  his  account,  or  in 
a  particular  way,  as  directed  or  agreed  upon,  for  his 
benefit,  then  the  goods  may  be  feloniously  con- 
verted by  the  bailee,  so  as  to  relate  back  and 
make  the  taking  and  conversion  a  larceny.  The 
pointed  inquiry  in  such  a  case  must  always  arise, 
did  the  owner  part  with  the  title  to  the  thing,  and 
was  the  legal  title  vested  in  the  prisoner?  If  so, 
he  was  not  guilty  of  larceny.1 ' 

Examining  the  evidence  in  the  light  of  the 
definition  and  rule  above  given  it  tends  to  show 
that  the  defendant  was  the  agent  of  the  Wash- 
ington National  Building,  Loan,  and  Investment 
Association,  of  Seattle,  Washington,  a  corporation 
of  that  state,  organized  to  loan  to  its  stockholders 
money  arising  from  the  sale  of  its  capital  stock, 
taking  as  security  therefor  mortgages  on  real  prop- 
erty in  cities  or  villages  only;  that  as  such  agent 
he  was  authorized  to  sell  the  stock  of  the  associ- 
ation, for  which  he  was  to  receive  a  commission, 
but  he  had  no  authority  to  accept  or  receive  any 
money  on  account  of  loans  made  by  the  associ- 
ation; that  on  August  nineteenth,  eighteen  hundred 
and  ninety-five,  the  defendant  represented  to  one 
R.  8.  Dixon  that  the  association  of  which  he  was 
agent  was  prepared  to  loan  money  on  farm  prop- 
erty at  six  per  cent,  interest,  but,  as  a  condition 
and  guarantee  of  good  faith,  each  applicant  for  a 
loan  was  required  to  advance  one  per  cent,  of 
the  amount  applied  for,  ten  dollars  of  which  was 
to  be  paid  for  procuring  an  abstract  of  the  title  to 
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real  property  offered  as  security,  the  remainder  to 
be  credited  on  the  evidence  of  the  indebtedness 
if  the  loan  was  made,  but,  if  the  application  for 
the  loan  was  rejected,  the  money  so  advanced  was 
to  be  returned  to  the  applicant.  Dixon,  being  in 
need  of  money,  thereupon  made  a  written  applica- 
tion to  the  said  association  for  a  loan  of  ten 
thousand  dollars  "  on  building  loan  association  plan," 
offering  as  security  therefor  a  first  mortgage  on 
his  farm  of  one  thousand  six  hundred  and  fifty 
acres  in  Douglas  County,  and,  complying  with  the 
condition  imposed  by  the  defendant,  gave  him  a 
check  on  the  Douglas  County  Bank,  at  Roseburg, 
for  one  hundred  dollars,  taking  the  following  receipt 
therefor: — 

"Roseburg,  Douglas  Co.,  Or.,  August  19,  1895. 
"Received  from  R.  B.  Dixon  one  hundred  dollars 
on  account  B.  &  L.  Loan,  $100. 

"F.  H.  Skinner, 
"Special  Traveling  Agent." 

The  defendant  got  the  check  cashed  at  the  bank, 
and  converted  the  money  to  his  own  use.  On  Aug- 
ust twenty-ninth  of  that  year  Joseph  H.  Hawley, 
the  general  agent  of  said  association  at  Portland, 
Oregon,  received  from  the  defendant  by  mail  Dix- 
on's application  for  the  loan,  together  with  what 
purported  to  be  the  latter's  application  for  the  pur- 
chase of  one  hundred  shares  of  the  capital  stock  of 
the  said  association,  of  the  value  of  ten  thousand 
dollars.  There  is  nothing  in  the  application  for  the 
loan    to    indicate    that    Dixon    desired    to    subscribe 
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for  any  stock  of  the  association,  except  a  recital  as 
follows:  "  My  certificate  of   stock   in    the   association 

is  numbered  ,  calling  for   one   hundred   shares, 

and    is   dated  ,   18 — ."     Dixon,  in    speaking    of 

the  disposition  to  be  made  by  the  defendant  of  the 
money  so  advanced,  says:  "  I  understood  at  the 
time,  if  the  loan  went  through,  ten  dollars  was  to 
go  for  the  abstract,  also  examining  the  abstract  in 
Portland,  and  in  case  the  loan  did  not  go  through, 
I  was  to  get  ninety  dollars  of  the  money  back." 
And  on  cross-examination  he  further  says:  "I  ad- 
vanced one  hundred  dollars,  as  I  understood,  to  go 
to  the  company.  It  was  to  be  forwarded  on  down 
there,  and  if  the  loan  was  made,  why  all  right,  I 
was  to  get  it  back;  and  if  it  was  not  made,  I  was 
to  get  it  back."  The  witness,  referring  to  the  rep- 
resentations made  by  the  defendant  in  relation  to 
the  disposition  of  the  money,  also  says:  "He  claimed 
that  it  had  to  be  forwarded  on  down  to  the  com- 
pany to  secure  the  loan."  From  this  testimony  the 
jury  might  have  found  that  Dixon  never  intended 
to  part  with  the  title  to  the  money  so  advanced, 
unless  his  application  was  approved  and  the  loan 
made,  and  that  the  defendant  obtained  it  under  an 
agreement  that  he  would  forward  it  to  the  general 
manager  of  the  association  at  Portland,  and,  if  the 
loan  was  not  made,  it  would  be  returned  to  Dixon. 
This  would  be  equivalent  to  a  finding  that  a  trust 
was  thereby  established,  and  that  the  defendant  was 
the  bailee  of  the  money,  which,  upon  a  demand 
therefor,  he  neglected  to  return,  thereby  converting 
it  to  his  own  use.     It  is  true,  the  board  of  directors 
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of  the  association  never  rejected  the  application  for 
a  loan,  but  the  testimony  of  Hawley,  its  general 
manager,  tends  to  show  that  under  its  bylaws  no 
loans  could  be  made  on  farm  property,  and  this 
being  so  the  refusal  to  entertain  the  application  was 
equivalent  to  a  rejection. 

The  defendant's  counsel,  in  his  brief  and  argu- 
ment, seeks  to  show  that  the  money  was  paid  by 
Dixon  to  the  defendant  under  an  agreement  to 
purchase  stock  in  the  association.  If  this  be  true, 
Dixon  parted  with  the  title  to  the  money,  and  no 
trust  attached  to  it  in  the  hands  of  the  defendant, 
but  Dixon  testifies  that  he  never  signed  the  appli- 
cation to  purchase  stock,  and  that  the  signature 
thereto  is  a  forgery.  This  testimony  materially  af- 
fected the  question  of  the  guilt  or  innocence  of  the 
accused,  and  render  it  necessary  for  the  jury  to 
pass  upon  it,  and,  having  found  the  defendant 
guilty,  they  must  have  found  that  Dixon  never 
signed  the  agreement  to  purchase  stock.  There  was, 
in  our  judgment,  sufficient  evidence  produced  at  the 
trial  from  which  the  jury  might  have  found  that  a 
trust  existed  between  Dixon  and  the  defendant, 
which  the  latter  betrayed,  and  hence  there  was  no 
error  in  the  court's  refusal  to  give  the  instruction 
requested.  The  judgment  must  therefore  be  af- 
firmed, and  it  is  so  ordered.  Affirmed. 
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ABATEMENT.    Plea  in  Abatement    See  Pleading,  20l 
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ABUTTING  OWNER. 
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ADEQUATE  REMEDY  AT  LAW.    See  Equity,  5. 

ADMINISTRATION.    See  Executors  and  administrators. 

ADMISSION. 

Of  Agent— When  Binding  on  Principal.    See  Agents,  8, 10. 

New  Matter  is  Admitted  unless  Denied.    See  Pleading,  9, 10, 11. 

Difference  between  "  Admission  "  and  "  Confession."    See  Criminal  Law.  12. 

ADOPTION  as  Distinguished  from  Ratification.    See  Words  and  Phrases,  L 

ADULTERY. 

False  Charge  of  as  Ground  for  Divorce.    See  Divorce. 

ADVERSE  PARTIES. 

Service  of  Notice  of  Appeal    See  Appeal,  12,  IS. 

ADVERSE  POSSESSION. 

Tacking — Variance. 

1.  A  variance  between  the  name  of  the  grantee  in  a  deed  executed  in  pursuance 
of  a  decree  of  court,  and  the  name  of  the  purchaser  as  given  in  the  decree,  does  not 
destroy  the  effect  of  the  deed  as  color  of  title  which  will  enable  the  grantee  therein 
to  tack  his  possession  to  that  of  the  parties  whose  interests  are  sold,  For  the  purpose 
of  making  out  title  by  adverse  possession.—  Clark  v.  Bundy,  190. 

Tacking. 

2.  A  isV.e  by  a  referee  under  partition  is  not  involuntary  so  as  to  prevent  the 
purchaser  thereunder  from  tacking  his  possession  to  that  of  the  parties  whose  inter- 
ests are  sold,  for  the  purpose  of  making  out  a  title  by  adverse  possession,— especially 
where  the  record  shows  that  there  was  no  resistance  at  any  stage  of  the  proceed- 
ings.— Clark  v.  Buvdy,  190. 

Finding  Facts  ry  the  Court. 

8.  Where  the  issue  of  adverse  possession  is  raised,  instead  of  merely  finding  the 
ultimate  question  whether  adverse  possession  was  established,  the  court  should  find 
the  facts  proven  on  that  subject—  Clark  v.  Bundy,  190. 
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ADVERSE  POSSESSION -Concluded. 

ADTIB8I  POSSESSION  BY  TENANT. 

4.  A  tenant  cannot  acquire  title  by  advene  possesion  unless  he  openly  and  ex- 
plicitly disclaims  any  hewing  under  hi*  former  landlord,  and  unreservedly  as- 
serts that  he  is  the  owner  of  the  true  title,  all  with  the  knowledge  of  the  former 
claimant— ifessfcy  v.  Ladd,  865. 

AGENTS  AND  AGENCY. 

Ratification  of  Agent's  Contract  by  Corporation. 

1.  A  corporation  will  be  bound  by  a  contract  made  on  its  behalf  by  its  promoters 
or  agents  before  organization,  if,  after  it  is  organized,  and  with  fall  knowledge  of 
all  the  facts,  It  assumes  the  contract,  and  agrees  to  pay  the  consideration,  or  accepts 
and  retains  the  benefits,  provided  the  contract  is  one  which  the  corporation  might 
Itself  have  made  in  the  first  instance.— Schreyer  t.  Turner  Flouring  Company,  L 

Promptness  of  Ratification. 

2.  Where  the  attention  of  a  principal  is  especially  called  to  an  unauthorized  act 
of  an  agent  he  should  disavow  it  within  a  reasonable  time,  or  he  will  be  held  to 
have  ratified  it -Matlock  v.  Wheeler,  64. 

Acts  of  Unauthorized  agent  Not  Binding. 

8.  A  mere  employe  of  a  principal  has  no  power  to  bind  the  principal  by  state- 
ment* or  agree  menu  outside  the  scope  of  his  employment,  and  such  acts  on  his 
part  are  not  competent  as  evidence  against  the  principal—  Barlow  v.  Taylor  Mining 
Company,  132. 

Estoppel  on  Principal  by  Conduct. 

4.  In  order  to  estop  a  principal  from  denying  the  authority  of  an  alleged  agent 
it  must  be  shown  that  the  agent  was  held  out  to  the  public  by  the  principal  as  pos- 
sessing sufficient  authority  to  embrace  the  act  In  question;  and  that,  having  r<*eon 
to  believe,  snd  actually  believing,  that  the  alleged  agent  possessed  such  authority, 
he  was  dealt  with  as  he  would  not  otherwise  have  been.— Harrisburg  Lumber  Com- 
pany v.  Washburn,  160. 

Admissions  of  Agent. 

5.  The  admissions  of  an  agent  authorized  to  settle  and  adjust  the  accounts  of 
his  principal,  made  in  the  attempted  adjustment  of  an  account,  are  admissible 
against  the  principal.—  North  Pacific  Lumber  Company  v.  Willamette  Mill  Company,  219. 

Contractor  is  Owner's  Agent. 

0.  Where  material  1b  furnished  for  a  building  under  a  contract  directly  with  the 
owner,  a  notice  of  lien  stating  that  such  material  wan  furnished  to  the  owner  is 
sufficient,  though  it  was  actually  ordered  and  received  by  an  agent  of  the  owner. 
In  such  case  the  act  of  the  agent  is  the  set  of  the  principal.— Alien  v.  Elwert,  429. 

Scope  of  agent's  authority  a  Question  of  Law. 

7.  While  the  existence  of  an  agency  is  always  a  question  of  fact  to  be  ascer- 
tained by  a  Jury,  what  may  lawfully  be  done  thereunder  Is  a  question  of  law  to  be 
decided  by  the  court.—  Long  Creek  Building  Association  v.  State  Insurance  Company,  669. 

Power  of  Supreme  Court  to  Declare  Agent's  authority. 

8.  The  supreme  court  cannot  declare  as  a  matter  of  law  the  authority  of  an 
agent  unless  the  bill  of  exceptions  coutalns  all  the  evidence  bearing  on  the  sub- 
ject.— Long  Creek  Building  Association  v.  State  Insurance  Company,  570. 

Burden  of  Proof  to  Show  Agent's  Authority. 

9.  Where  a  note  given  for  the  premium  due  upon  a  policy  of  insurance  is  made 
pavable  at  the  home  office  of  the  company,  the  insured,  on  making  payment  to  an 
iigeut  not  in  possession  of  the  note,  assumes  the  burden  of  proving  that  such  agent 
had  authority,  express  or  implied,  to  receive  the  money.—  Long  Creek  Building  Asso- 
ciation v.  State  Insurance  Company,  570. 

Authority  of  Insurance  Agent. 

10.  The  mere  authority  ef  the  agent  of  an  insurance  company  to  solicit  appli- 
cations for  insurance,  to  countersign  and  deliver  policies,  and  to  receive  and  trans- 
mit premiums,  dees  not  carry  with  it  authority  to  receive  payment  upon  a  premium 
note  which,  by  its  terms,  is  payable  at  the  heme  office  of  the  company,  and  which 
is  not  in  the  possession  of  the  agent  at  the  time.— Long  Creek  Building  Association  v. 
State  Insurance  Company,  570. 

AIDER  BY  VERDICT.    See  Verdict.  L 
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ALLEGATA  ET  PROBATA.    See  Pleading,  22. 

AMENDMENT. 

Amending  Pleadings  at  Trial.    Bee  Pleading,  3,  5, 6. 
Amendments  are  Discretionary.    See  Pleading,  8,  4, 
Amendments  after  Appeal  from  Justice's  Court    Bee  Pleading,  5. 
Amendment  of  Verdict    Bee  Verdict.  5. 

•'AGREEMENT  FOR  3ALE  OF  PERSONAL  PROPERTY."    See   Words  and 
Phrases,  3. 

ANSWER. 

Pleading  Defense  Arising  after  Beginning  of  Action.    See  Pleading.  16. 
Demurrer  is  an  "Answer"  for  Appellate  Purposes.    Bee  Appeal,  20. 

ANTICIPATING  DEFENSE.    Effect  of.    See  Bills  and  Notes,  6» 

APPEALABLE  ORDER.    See  Appeal,  14, 15. 

APPEAL. 

Dismissal  op  appeal— Justification  of  Sureties. 

1.  Under  Bection  587,  subdivision  4,  providing  that  where  a  party  in  good  faith 
gives  notice  of  appeal,  and  thereafter  omits  to  do  any  other  act  necessary  to  perfect 
the  appeal,  the  appellate  court  may  permit  a«  amendment  or  performance  of  such 
act  and  subdivision  3  requiring  sureties  to  justify  if  excepted  to,  it  is  within  the 
discretion  of  the  appellate  court  to  permit  a  new  undertaking  to  be  filed,  if  the 
original  is  rendered  ineffectual  by  failure  of  the  sureties  to  Justify  after  exception 
where  there  has  been  no  culpable  fault  on  the  part  of  appellant.—  Mattock  v. 
Wheeler, 6*. 

Exhibits  Attached  to  Transcript. 

2.  A  mere  reference  in  the  findings  of  a  court  to  a  document  as  "  Plaintiffs'  Ex- 
hibit A"  does  not  make  It  a  part  of  the  record  on  appeal,  where  it  is  not  embodied 
in  the  pleadings  or  copied  into  or  attached  to  and  properly  identified  as  part  of  the 
findings,  but  is  simply  attached  to  the  transcript.— Tatvm  v.  Massie,  140. 

Time  fob  Filing  Transcript. 

3.  The  supreme  court  does  not  acquire  Jurisdiction  to  hear  and  determine  an 
appeal  under  Hill's  Code,  I 641,  unless  the  transcript  is  filed  by  the  second  day  of 
the  next  term  after  the  appeal  is  perfected,  or  within  sueh  further  time  as  may  be 
allowed  in  the  manner  provided  by  law.—  Henrichsen  v.  Smith,  475. 

Findings  of  Fact  on  Material  Hatters. 

4.  The  failure  of  the  trial  court  to  find  a  material  fact  cannot  be  assigned  as 
error,  unless  the  record  shows  that  the  party  desiring  such  finding  made  due  request 
therefor,  which  was  refused.—  Tatum  v.  Mat-sic,  140. 

5.  A  party  is  entitled  as  a  matter  of  right  to  a  finding  by  the  court  on  every  ma- 
terial issue  made  by  the  pleadings,  and  it  is  reversible  error  not  to  make  and  file 
such  a  finding  without  a  request.—  Moody  v.  Richards,  282;  Daly  v.  Lanen,  525. 

6.  The  court,  in  the  trial  of  an  action  at  law  without  the  intervention  of  a  Jury 
should  make  findings  of  fact  on  all  the  material  issues  made  by  the  pleading  — 
Clark  v.  Bundy,  ISO.  ,.**-« 

Request  for  Additional  Findings. 

7.  Where  it  is  claimed  that  the  trial  court  did  not  make  findings  on  a  matter 
material  to  the  case,  the  party  aggrieved  must  have  requested  such  a  Andia* ,  and 
have  excepted  to  the  refusal  so  to  find,  or  the  point  will  not  be  considered  on  ap- 
peal.— Tatum  V.  Massie,  140.  ^ 

8.  It  is  reversible  error  for  a  trial  court  not  to  make  and  file,  of  its  own  motion 
and  without  a  request,  a  finding  of  fact  on  every  material  issue  made  by  the  stead- 
ings.- Moody  v.  Richards,  282;  Daly  v.  Larsen,  525.  *         ^ 

Request  for  Finding  on  Collateral  Matter. 

0.  Where  a  question  which  is  not  put  in  Issue  by  the  pleadings  becomes  import- 
ant as  bearing  on  the  issue  to  be  determined,  a  finding  thereon  by  the  trial  court 
should  be  requested,  and  an  exception  sated  if  refused,  etae  the  failure  to  make  a 
finding  cannot  be  reviewed  on  appeal.— Harris  v.  Harech,  562. 
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APPEAL — Continued. 

Notice  of  Appeal  Necessary  in  Law  Actions. 

10.  Without  a  proper  notice  of  appeal  the  supreme  court  cannot  entertain  juris- 
diction In  a  law  action ;  no  stipulation  or  agreement  of  the  parties  can  take  its  place. 

—  Kimery  v.  Taylor,  233. 

Sufficiency  of  Notice  of  Appeal— Costs. 

11.  It  is  not  necessary  that  the  notice  of  appeal  from  a  judgment  should  state 
the  amount  of  costs  and  disburfcements.—  Thomas  v.  Bowen,  238. 

Service  of  Notice  of  appeal. 

12.  Service  of  a  notice  of  appeal  from  the  circuit  to  the  supreme  court  made 
upon  a  record  attorney  of  the  adverse  party  in  the  county  where  the  trial  was  had 
is  good,  although  such  attorney  may  reside  in  another  county.—  Nevberger  v. 
Bowce,  408. 

13.  Under  section  531  of  Hill's  Code,  providing  that  service  of  notice  of  appeal 
may  be  made  on  the  attorney  of  the  opposite  party  if  the  attorney  resides  in  the 
county  where  the  action  is  pending,  it  is  not  necessary  that  such  service  should  be 
made  within  the  county  in  which  such  attorney  resides,  but  it  may  be  made  any- 
where within  the  state.  —  Long  Creek  Building  Association  v.  State  Insurance  Com' 
pany,  569. 

Voidable  Default  Decrees  are  not  Appealable. 

14.  While  a  defendant  may  appeal  from  a  default  judgment  or  decree  that  is 
void,  he  cannot  appeal  from  one  that  is  voidable  merely.— Askren  v.  Squire,  229. 

Appealable  Order, 

15.  Where  notice  of  appeal  was  served  and  filed,  the  bond  was  given,  and  an 
order  extending  beyond  the  term  the  time  for  presenting  a  bill  of  exceptions  was 
made  before  adjournment  of  the  term,  such  order  operated  to  retain  jurisdiction  in 
the  trial  court,  so  that  a  subsequent  order  made  after  the  term  is  not  appealable  on 
the  ground  that  it  is  void.—  Henrichsen  v.  Smith,  475. 

Question  First  Raised  on  Appeal. 

16.  An  admission  by  failure  to  reply  to  new  matter  cannot  be  insisted  upon  for 
the  first  time  on  appeal.— Minaret  v.  Ate  Bee,  225. 

Practice  on  appeal— Referee's  Report. 

17.  Under  section  543,  Hill's  Code,  providing  that  on  appeal  from  a  decree  the 
suit  shall  be  tried  anew  upon  the  transcript  and  evidence,  it  is  the  primary  duty  of 
the  supreme  court  to  try  an  equity  case  anew;  and,  while  the  report  of  the  referee 
and  the  findings  of  the  trial  court  may  be  considered,  especially  where  the  evi- 
dence is  conflicting,  they  are  only  advisory,  and  do  not  relieve  the  appellate  court 
from  the  duty  of  deciding  the  case  for  itself.— Nessley  v.  Ladd,  354. 

Amending  Pleadings  on  Appeal  from  Justice's  Court. 

18.  Laws,  1893,  page  38,  authorizing  the  substitution  of  formal  pleadings  in  the 
circuit  court  on  appeal  from  justice's  court,  when  required  by  the  court  or  either 
party,  does  not  change  the  established  rule  of  practice  prohibiting  the  filing  of 
amendments  or  new  pleadings  changing  the  issues  on  which  the  case  was  tried 
below;  and  where  a  demurrer  to  a  complaint  or  bill  of  items  was  sustained  by  the 
Justice,  but  overruled  on  appeal,  the  defendant  is  not  entitled  to  answer.—  Waggy 
v.  Scott.  386. 

Abandoned  Appeal— Rules  of  Supreme  Court. 

19.  Rule  14  of  the  supreme  court  authorizing  the  affirmance  of  a  judgment  on 
an  abandoned  appeal  does  not  apply  to  a  Judgment  which  has  been  set  aside  after 
an  appeal  has  been  initiated ;  nor  does  it  give  the  supreme  court  jurisdiction  to 
determine  any  question  involved  in  the  case.— Henrichsen  v.  Smith,  475. 

Demurrer  is  an  "Answer." 

20.  Under  section  536,  Hill's  Code,  made  applicable  by  section  902  to  county 
courts,  providing  that  any  party  to  a  judgment  ether  than  one  given  by  confession, 
or  for  want  of  an  answer,  may  appeal  therefrom,  an  appeal  lies  from  a  county  court 
judgment  entered  on  demurrer,  for  a  demurrer  is  an  "  answer"  under  that  section. 

—  Willis  v.  Marks,  m. 

Absence  of  Bill  of  Exceptions. 

21.  In  the  absence  of  a  bill  of  exceptions,  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  of  fact  by  the  court  cannot  be  considered.— latum  v.  Massie,  140, 
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APPEAL — Concluded. 

Nonsuit— Presumption  as  to  Evidence. 

22.  Where  it  is  assigned  as  error  that  a  motion  of  nonsuit  was  improperly  over- 
ruled, and  it  does  not  appear  affirmatively  that  the  bill  of  exceptions  contains  all 
the  evidence,  it  will  be  presumed  that  there  was  sufficient  evidence  to  warrant  a 
submission  to  the  jury.— Schaefer  v.  Stein,  147. 

Stipulation  not  Equivalent  op  Bill  op  Exceptions. 

23.  Exceptions  taken  during  a  trial  cannot  be  considered  by  the  supreme  court 
until  and  unless  they  are  put  into  the  form  of  a  bill  of  exceptions  as  provided  by 
section  233  of  Hill's  Code,  and  a  stipulation  of  facts  by  the  parties  will  not  take  the 
place  of  a  bill  of  exceptions.— Kimery  v.  Taylor,  233. 

24.  To  enable  the  supreme  court  to  consider  an  appeal  in  a  law  action  there 
must  be  a  proper  notice  of  appeal  to  point  out  the  disputed  questions,  and  a  bill  of 
exceptions  made  up  and  settled  as  provided  by  the  statute,  (Hill's  Code,  g  233,)  in 
which  shall  appear  the  various  exceptions  with  sufficient  testimony  to  explain 
them;  no  stipulation  or  agreement  of  the  parties  can  take  the  place  of  these  re- 
quirements.—ITiffiery  v.  Taylor,  233. 

Conclusiveness  op  Certificate  to  Bill  op  Exceptions. 

25.  The  certificate  of  the  trial  judge  appended  to  the  bill  of  exceptions  is  con- 
clusive on  the  appellate  court,  in  the  absence  of  some  direct  motion  or  other  step  to 
correct  it—  Thomas  v.  Bowen,  258. 

Form  op  Bill  op  Exceptions. 

26.  While  no  particular  form  is  prescribed  for  an  exception  or  for  a  bill  of  ex- 
ceptions, it  is  imperatively  necessary  that  the  exceptions  be  distinctly  stated  in  the 
bill,  and  that  about  each  exception  be  grouped  sufficient  facts  to  show  the  nature 
and  influence  of  the  ruling  complained  of.— O'Connor  v.  Van  Hoy,  505. 

Errors  Must  Appear  in  Bill  op  Exceptions. 

27.  Errors  must  be  apparent  on  the  face  of  the  record,  or  must  be  made  to  ap- 
pear by  the  bill  of  exceptions,  to  secure  their  consideration  by  the  appellate  court 
— O'Connor  v.  Van  Hoy,  505. 

Judge  May  Sign  Bill  op  Exceptions  at  any  Time. 

28.  Failure  of  an  appellant  who  has  served  notice  of  appeal  with  an  under- 
taking therefor,  to  submit  his  bill  of  exceptions  within  the  time  limited  by  the  trial 
Judge  after  the  expiration  of  the  term,  does  not  prevent  the  judge  from  thereafter 
signing  the  bill  of  exceptions  or  vacating  the  judgment— Henrtehsen  v.  Smith,  475. 

Duty  op  Successor  op  Trial  Judge  to  Sign  Bill  op  Exceptions. 

29.  A  judgment  is  properly  vacated  and  a  new  trial  granted,  where  an  appeal 
has  been  taken  therefrom  and  the  trial  judge  dies  before  signing  the  bill  of  excep- 
tions wkich  presents  disputed  issues  of  fact,  and  the  judge  who  succeeds  him  in 
office  refuses  to  sign  the  bill  because  of  his  ignorance  of  the  facts.—  Henrichsen  v. 
Smith,  Vb. 

Official  Reporter's  Notes— Bill  of  Exceptions. 

30.  Laws,  1889,  page  144,  making  the  notes  of  the  official  stenographic  reporter, 
when  transcribed  and  certified  by  him.  merely  prima  facie  evidence  of  the  facts 
stated  therein,  does  not  require  the  successor  of  a  trial  judge  who  died  after  hav- 
ing, within  the  term,  extended  beyond  the  term  the  time  for  presenting  the  bill 
of  exceptions,  to  settle  and  sign  tb«>  bill  on  the  strength  of  such  notes,  if  the  facts 
are  disputed.    He  may  in  such  case  grant  a  new  Mai.— Henrichsen  v.  Smith,  475. 

Agency— Supreme  Court  — Bill  op  Exceptions. 

81.  The  supreme  court  cannot  declare  as  a  matter  of  law  the  authority  of  an 
agent  unless  um  bill  of  exceptions  contains  all  the  eviderce  bearing  on  the  subject. 
—IxniQ  Creek  Building  Association  v.  State  Insurance  Company,  570. 

APPEARANCE. 

A  special  appearance  for  the  purpose  of  objecting  to  the  Jurisdiction  of  the 
court,  and  of  moving  to  quash  an  attachment,  does  not  constitute  a  general  appear- 
ance authorising  a  personal  judgment  against  a  defendant.— Meyer  v.  Brooks,  204. 

ASSESSMENT.    See  Taxes,  8, 4,  5, 6. 

A8SI6NSE. 

For  Creditors  is  not  a  Bona  Fide  Purchaser.    See  Assignment  for  Creditors. 
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ASSIGNMENT  FOR  CREDITORS. 

Preference  bt  Insolvent— Void  General  Assignment. 

1.  In  view  of  section  3173  of  Hill's  Code,  which  provides  that  no  general  i 
meat  shall  be  valid  unless  made  for  the  benefit  of  all  creditors,  and  that  t 

sigiunent  shall  have  the  eflfcct  of  discharging  all  attachment*  on  which  jt*w 

shall  not  have  been  entered,  an  insolvent  debtor  cannot  confess  judgments  hi  fever 
•f  eertain  Junior  attaching  creditors,  and  then  make  an  assignment  the  effect  of 
which  will  be  to  dissolve  the  senior  attachments.  Such  an  assignment  will  be  void, 
even  though  the  junior  attaching  creditors  did  not  know  of  his  intention  to  aratgn. 
for  its  effect  would  be  tonrevent Instead  of  accomplish  an  equitable  distribution  cf 
the  debtor's  property.  The  assignment  being  void,  the  senior  attachments  will  not 
thereby  be  discharged.— 0' Council  v.  Hansen,  173. 

Assignee  Not  a  Bona  Fide  Purchaser. 

2.  An  assignee  for  the  benefit  of  creditors  cannot  claim  as  a  bona  fide  purchaser, 
so  as  to  prevent  the  assignment  from  being  defeated  by  fraud  on  the  part  of  the  as- 
signor.— (yOonnell  v.  Hansen,  178. 

ASSUMPSIT. 

Disregarding  Note—  Action  for  Honey  Loaned.    See  Bills  and  Notes,  L 
Voluntary  Service  —  Implied  Promise  to  Pay.    8ee  Voluntary  Service. 

ATTACHMENTS. 

Dissolving  Attachments  bt  an  Assignment. 

1.  An  insolvent  debtor  eannot  confess  judgments  in  favor  of  certain  junior  at- 
taching creditors,  and  let  them  issue  executions  on  their  respective  judgments,  and 
then,  before  judgment  can  be  taken  on  the  other  attachments,  make  a  general  as- 
signment which  will  dissolve  the  latter.  Such  an  assignment  is  void  as  violating 
the  spirit  and  intent  of  the  assignment  law,  and  the  attachments  will  remain  in 
force  in  the  order  in  which  they  were  levied.— O'Oonnell  v.  Hansen,  173. 

Attachment  as  Affected  by  Amended  Complaint. 

2.  The  validity  of  an  attachment  is  not  affected  by  the  filing  of  an  amended 
complaint  which  does  not  change  the  cause  of  action.— Meyer  v.  Brooks,  203. 

Attachment  —  Exhausting  Mortgage  Security. 

8.  Upon  a  motion  to  set  aside  an  attachment  upon  the  ground  that  the  action  in 
which  the  judgment  forming  the  basis  of  the  action  was  rendered  was  for  the  fore- 
closure of  a  mortgage  upon  real  property,  and  because  it  does  not  appear  that  the 
mortgage  security  has  been  exhausted,  it  will  be  presumed  that  a  payment  alleged 
in  the  complaint  to  have  been  made  on  the  judgment  was  from  the  proceeds  e>f  the 
mortgaged  premises,  where  the  affidavit  for  the  writ  states  that  the  judgment  sued 
•n  is  not  secured  by  any  mortgage,  lien,  or  pledge,  and  the  oomplaiut,  while  not 
averring  that  the  mortgage  security  has  been  exhausted,  does  not  deny  it.— Meyer  v. 
J3ro**s,203. 

Foreign  Judgment  as  Support  for  an  Attachment. 

4.  A  provision  in  a  foreign  decree  of  foreclosure,  that  the  plaintiff  may  have 
execution  for  the  deficiency  arising  from  the  pale  of  the  motgaged  property,  If  such 
proceeds  are  insufficient  to  pay  the  amount  of  the  judgment,  does  not  affect  it  as  a 
money  judgment  which  will  support  an  attachment  action  in  another  state  for  the 
amount  of  the  deficiency.—  Meyer  v.  Brooks,  203. 

Foreign  Judgment— Contract  for  Payment  of  Money. 

5.  An  action  on  a  foreign  Judgment  is  an  action  on  a  "contract,  express  or  im- 
plied, for  the  direct  payment  of  money,"  within  the  meaning  of  section  144  of  Hill's 
Code,  authorizing  attachments  in  such  cases.-  Meyer  v.  Brooks,  203. 

Discharge  of  Attachment  Lien. 

6.  Under  section  161  of  Hill's  Code,  providing  for  i  he  discharge  of  an  attach- 
ment, except  where  the  eause  of  attachment  and  the  cause  of  action  are  the  same, 
the  attachment  can  be  dissolved  only  for  defects  apparent  on  the  face  of  the  pro- 
ceedings, for  since  the  enactment  of  this  section  the  attachment  law  has  been  so 
amended  that  the  cause  of  action  and  the  cause  of  attachment  are  now  identical  in 
all  cases.—  Bank  of  Winncn  u  ca  v.  Mullaney,  268. 

Necessary  Allegations  in  Actions  for  Wrongful  attachment. 

7.  In  an  action  for  unlawful  attachment,  not  brought  upon  the  attachment 
bond,  the  complaint  must  allege  that  the  attachment  was  sued  out  maliciously  and 
without  probable  cause,  and  the  omission  of  such  allegation  Ik  not  cured  by  verdict 
where  the  sufficiency  of  the  pleading  is  challenged  at  the  trial-  Mitdull  v.  Silver 
Lake  Lodge,  294. 
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ATTORN  EYft 

DEBARMENT  OF  ATTORNEY  —  "MOHAL  TURPITUDE  "— CODE,  1 1047. 

1.  The  publication  of  a  libel  is  a  "misdemeanor  in  wiring  moral  turpitude" 
within  the  meaning  of  section  1047  of  Hill's  Code,  authorising  the  removal  or  sus- 
pension of  an  attorney  on  h to  conviction  of  a  felony  or  "misdemeanor  lntolving 
moral  turpitude."—  Ex  parte  Mason,  18. 

Nature  of  Disbabxent  Proceedings. 

2.  Proceedings  against  an  attorney  under  section  1017  of  Hill's  Code  are,  so  to 
speak,  quasi  criminal  in  their  nature  —  that  is,  the  penalty  is  fixed,  and  must  follow 
a  finding  of  guilty.—  Ex  parte  Mown,  19. 

Discretion  of  Court  to  Examine  Evidence, 

8.  Although,  under  section  1047,  Hill's  Code,  the  record  of  a  conviction  of  an 
attorney  for  a  felony  or  a  misdemeanor  involving  moral  turpitude  inconclusive  ev- 
idence of  his  guilt,  yet  the  court  may,  at  Its  option,  examine  the  facts  in  order  to 
determine  the  extent  or  severity  of  the  punishment.—  Ex  parte  Mourn,  19. 

Evidence  of  Unprofessional  Conduct. 

4.  The  evidence  in  this  case  is  fully  reviewed  and  is  quite  insufficient,  in  the 
judgment  of  the  court,  to  sustain  the  charge  of  unprofessional  conduct.—  Ex  parte 
7bngue,4&. 

Mutilation  of  Public  Record— Code,  g  1858. 

5.  A  form  of  entry,  signed  by  the  jexlge,  and  intended  for  entry  in  the  journal 
of  the  court,  is  not  a  ,l  public  record,  paper,  or  writing,"  the  mutilation  or  changing 
of  w  hich  is  prohibited  by  Hill's  Code,  g 1858.  The  form  was  merely  for  the  direction 
of  the  clerk,  and  the  book  or  Journal  is  the  court  record.—  Ex  parte  Tongue,  49. 

AUTHENTICATION. 

Of  Bill  of  Exceptions  is  Conclusive.  See  Appeal,  25. 
Of  Stenographic  Notes.  See  Stenographic  Notes,  1. 
Of  Preliminary  Statement  of  Accused.    See  Criminal  Law,  16. 

BAIL  BOND. 

A  bail  bond  in  the  form  provided  by  Hill's  Code.  \  1470,  for  an  undertaking  after 
commitment  and  before  indictment,  which  in  effect  states  that  the  examination  of 
the  principal  in  the  bond  has  been  completed,  and  requires  that  he  shall  appear 
and  answer  the  charge  on  which  he  has  been  held,  in  whatever  court  it  may  be 
prosecuted,  and  shall  at  all  times  render  himself  amenable  to-the  orders  and  process 
of  the  court,  and,  if  convicted,  shall  appear  for  judgment,  taken  by  a  committing 
magistrate  prior  to  adjournment  of  the  examination,  does  not  require  defendant  to 
appear  before  such  magistrate  for  examination  at  the  time  to  which  the  adjourn- 
ment is  taken,  and  failure  to  do  so  is  not  a  breach.— State  v.  Gardner,  264. 

BIAS  OF  JUROR.    See  Criminal  Law,  4. 

BILL  OF  EXCEPTIONS.    See  Appeal,  21-80. 

BILLS  AND  NOTES. 

Election  between  Note  and  assumpsit. 

1.  One  who  has  loaned  money  and  taken  a  note  as  evidence  of  the  fact,  may 
sometimes  disregard  the  note  and  sue  for  the  money  loaned.—  Schreyer  v.  Truer 
Flouring  Company,  1. 

Burden  of  Proof  in  Cases  of  Fraud. 

2.  A  promissory  note,  regular  on  its  face,  and  bearing  too  genuine  indorsement 
of  the  payee,  wb*»n  offered  in  evidence,  makes  a  prima  facie  case  for  the  indorsee ; 
but  if  it  appears  that  the  note  was  made  under  dmress  or  is  tainted  with  fraud,  the 
burden  of  proof  will  be  shifted,  and  it  then  becomes  lneambent  for  the  holder  to 
show  that  he  is  bbonajlde  holder,  for  value,  before  maturity,  in  the  usual  course  of 
business,  and  under  such  circumstances  as  to  show  thai  he  know  nothing  of  the 
facts  tending  to  impeach  the  validity  of  the  note.— Kenny  v.  Walker,  41;  Owens  v. 
8neU,4Si. 

Parol  Evidence  to  8how  Endorser  to  be  Cosurety. 

8.  In  an  action  for  contribution  parol  evidence  is  admissible  to  show  that  one 
who,  before  delivery,  for  the  accommodation  of  the  maker  of  a  promissory  note, 

29  Ob,— 48. 
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BILL8  AND  NOTES— Concluded. 

guaranteed  the  payment  thereof  by  Indorsement,  waiving  protest,  demand,  and 
notice  of  nonpayment,  is  by  separate  verbal  agreement  a  cosurety  with  one  who 
signed  upon  the  face  thereof  as  a  Joint  and  several  maker,  but  who  was  really  a 
surety.—  Montgomery  v.  Page,  320. 

Contribution  between  Cosureties. 

4.  A  special  collateral  agreement  between  parties  who  sign  a  note  as  guarantor 
and  surety,  respectively,  to  oecome  cosureties,  and  share  equally  in  any  loss,  ren- 
ders them  joint  obligors,  as  between  themselves,  and  will  support  an  action  for  con- 
tribution.— Montgomery  v.  Page,  820. 

Province  of  Jury  —  Bona  Fide  Holder  op  Note. 

5.  Where  plaintiff 'b  own  testimony  as  to  the  bona  fide*  of  his  purchase  of  the 
note  was  conflicting,  and  in  some  respects  contradictory,  and  there  was  proof  that 
the  note  had  been  procured  by  fraud  of  the  payee,  it  was  not  error  to  submit  to  the 
jury  the  question  whether  plaintiff  was  in  fact  a  bona  fide  purchaser.—  Otoens  v. 

Evidence  anticipating  the  Defense. 

6.  In  an  action  by  the  indorsee  of  a  note,  where  plaintiff,  anticipating  the  tes- 
timony of  the  defense,  introduced  evidence  to  show  that  the  note  was  Indorsed  be- 
fore maturity  for  value,  it  was  competent  for  defendant  to  show  that  the  note 
was  procured  by  the  payee  by  false  and  fraudulent  representations,  though  unable 
to  charge  plaintiff  directly  with  knowledge  of  such  fraud.— Owen*  v.  SnetL  483; 
Kenny  v.  Walker,  4L 

BLOCK  BOOK8. 

The  books  usually  found  in  an  assessor's  office,  in  which  are  listed  the  descrip- 
tion and  value  of  city  subdivisions  of  land,  commonly  known  as  "block  books," 
are  private  memoranda  only,  and  entries  therein,  under  the  statutes  of  Oregon,  are 
not  official.-  West  Portland  Park  v.  Kelly,  412. 

BOARD  OF  EQUALIZATION. 

The  filing  of  an  assessment  roll  is  constructive  notice  to  the  owners  of  taxable 
property  of  the  valuation  placed  upon  their  property  by  the  assessor,  and  upon  the 
failure  of  the  taxpayer  to  take  advantage  of  the  legal  remedy  by  an  appeal  to  the 
county  board  of  equalization,  he  cannot  afterwards  maintain  a  bill  to  enjoin  collec- 
tion of  a  tax  on  the  ground  of  overvaluation.— Wat  Portland  Park  v.  Kelly,  412. 

BONA  FIDE  PURCHASER. 

Holder  of  Note — Presumption  —  Burden  of  Proof.    See  Bills  and  Notes,  2. 
Assignee  for  Creditors  is  not.    See  Assignment  fob  Creditors,  2. 

"BUILDING."    See  Words  and.  Phrases,  4. 

BURDEN  OF  PROOF.    8ee  Evidence,  10, 11, 12, 18. 

CARRIERS. 

When  a  passenger  on  a  street  car  has  alighted  in  a  place  of  safety  the  relation 
of  passenger  and  carrier  ceases,  and  thereafter  the  railway  company  owes  her  no 
other  duty  than  it  owes  to  any  traveler  on  the  highway.-—  Smith  v.  City  Bailvxvy 
Company,  589, 

CASES  FROM  THE  OREGON  REPORTS  that  are   Cited,  Applied,  Followed, 
Distinguished,  and  Overruled  in  this  Volume.    See  Oregon  Cases. 

CERTIFICATE  OF  JUDGE. 

Must  be  Attached  to  Stenographic  Notes  on  Appeal.    See  Supreme  Court,  ft. 
On  Bill  of  Exceptions  is  Conclusive.    See  8upreme  Coubt,  4. 

CHALLENGE  TO  JUROR. 

For  Opinion  as  to  Guilt  of  Codefendant    See  Trial,  8. 
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CHARGING  JURY. 

Instructions  Must  be  Considered  as  a  Whole.    See  Trial,  1. 
Instructions  Must  not  Assume  Disputed  Facts.    See  Trial,  4,10. 
Instructions  Must  be  Limited  to  the  Matter  in  Issue.    See  'Irial,  ft. 
Verdict  May  Sometimes  be  Directed.    See  Trial,  6. 

CHARTERS  OF  CITIES.    See  Municipal  Corporations. 

CHATTEL  MORTGAGES. 

A  chattel  mortgage  given  by  a  husband  and  wife  provided  that.  If  the  property 
should  be  attached  by  creditors  of  the  mortgagors,  the  mortgagee  might  take  posses- 
sion. In  an  action  by  the  mortgagee  to  recover  possession  of  the  property  on  the 
ground  of  breach  of  this  condition,  the  court  found  that  an  attachment  was  issued 
by  a  creditor  of  the  husband,  but  that  the  account  was  settled  and  the  attachment 
dissolved;  that,  prior  to  such  settlement,  the  wife  claimed  the  property  as  her  own, 
and  upon  trial  of  this  issue,  verdict  was  rendered  in  favor  of  the  wife,  giving  her 
the  property;  and  that  there  had  been  no  breach  of  the  condition  relative  to  attach- 
ment. Held,  that  the  findings  were  bufficlent  to  justify  a  judgment  for  the  mortga- 
gors.— Wation  v.  Buckler,  235. 

CHURCH  BUILDINGS  are  Liable  to  Mechanics'  liens.    See  Mechanics'  Liens,  6. 

CITATION  to  Heirs  and  Distributees.    See  Executors  and  Administrators,  2. 

CLAIMS  AGAINST  ESTATES. 

Set-off  Against  Claim  of  Distributee.    8ee  Executors  and  administrators,  8. 

How  Claim  Should  be  Presented.    See  Executors  and  Administrators,  5. 

Verified  Claim  May  be  Replevied.    See  Executors  and  Administrators,  4. 
CLAIM  AND  DELIVERY.    See  Replevin. 
CODE  CITATIONS  in  this  Volume.    See  Statutes  of  Oregon. 
COMMON  CARRIERS.    See  Carriers. 
COMPETENCY. 

Of  Evidence.    See  Evidence,  3, 4,  5. 

Of  Juror  Because  of  Opinion.    See  Criminal  Law,  4. 

CONDITION 

Precedent  to  Specific  Performance.    See  Pleading,  8. 

CONFESSION 

Contradicting  Witness  by  Voluntary  Confession.    See  Criminal  Law,  5. 
"  Confessions  "  Distinguished  from  "  Admissions."    See  Criminal  Law,  12. 

CONSENT. 

Of  Parties  will  not  Confer  Jurisdiction.    See  Stipulation,  1,2. 

CONSTITUTION  OF  OREGON. 

Article  I,  section  11,  State  v.  Steeves,  85,  86. 
Article   I,  section  21,  State  cxrel.v.  Sears,  580. 
Article  II,  section  2,  State  ex  rel.  v.  Stevens,  464. 
Article  IV,  section  20,  Ex  parte  Mon  Luck,  421. 
Article  VI,  section  8,  State  ex  reL  v.  Stevens,  466. 

CONSTITUTION  OF  UNITED  STATES. 

Article  I,  section  10,  State  ex  rel.  v.  Sears,  580. 
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CONSTITUTIONAL  LAW. 

Indicting  accessory  as  a  Principal. 

1.  Tbe  provision  of  section  2011.  Hill's  Code,  abrogating  the  distinction  between 
an  accessory  before  the  fact  and  tbe  principal  iu  cases  of  felony,  and  providing  that 
all  persons  concerned  in  tbe  commission  of  a  felony  wbo  aid  or  abet  In  lis  commis- 
sion shall  be  indicted,  tried,  and  punished  as  principals,  does  not  violate  article  I, 
section  11  of  tbe  state  constitution,  guaranteeing  to  the  accused  tbe  right  to  de- 
mand the  nature  and  cause  of  the  accusation  against  him.— State  v.  Steevcs,  85. 

Right  to  Meet  Witnesses. 

2.  A  written  statement  by  one  of  two  persons  jointly  indicted  cannot  be  intro- 
duced in  evidence  against  the  oiber  defendant  at  bis  separate  trial  under  article  I, 
section  11,  of  tbe  Oregon  Constitution,  entitling  an  accused  to  meet  the  witnesses  (ace 
to  face.— State  v  Sleeve*,  86. 

Title  of  act. 

3.  A  section  providing  that  no  person  shall  have  in  his  or  her  possession  opium 
unless  upou  a  license  or  the  prescription  of  a  physician  or  pharmacist  for  medicinal 
purposes,  is  clearly  germane  to  and  within  the  subject  of  an  act  which  is  entitled 
M  An  act  to  regulate  tbe  sale  and  gift  of  opinm  and  certain  other  poisonous  drugs, 
and  prohibit  lug  any  person  not  a  licensed  pbybician  or  pharmacist  from  having 
such  drugs  in  his  possession,  unless  prescribed  by  a  physician  or  pharmacist.  "—£x 
parte  Man  Luck,  421. 

Constitutional  Right— Opium. 

4.  Possession  of  opium  without  having  a  license  therefor  or  without  having  ob- 
tained it  on  the  prescription  of  a  physician  or  pharmacist  for  medicinal  purposes 
may  be  made  a  criminal  offense  in  the  discretion  o»*  in©  legislature  without  violat- 
ing any  constitutional  right—  Ex  parte  Man  Luck,  421. 

Schools  — Eligibility  of  Women  to  Office. 

6.  The  office  of  county  superintendent  of  common  schools,  though  not  men- 
tioned in  the  Oregon  Constitution,  was  at  the  time  of  the  adoption  of  that  instru- 
ment and  is  now  a  county  oflice  within  article  VI,  section  8  thereof,  providing;  that 
no  person  thall  be  elected  or  appointed  to  a  county  ofiee  who  shall  not  be  an  elector 
of  the  county;  and  tbe  act  ef  eighteen  hundred  and  ninety -three,  (Laws,  1893.  p.  62.) 
making  women  eligible  to  educational  offices,  is  unconstitutional,  as  applied  to  that 
office,  since  only  male  citizens  are  eligible  to  county  offices  under  article  II,  section 
2 of  the  said  constitution.—  mate  ex  rel  v.  Steven*,  465.   • 

Tax  Deed  —  Obligation  of  Contract. 

5.  Hill's  Code,  1 2823,  making  a  tax  deed  only  prima  facie  evidence  of  title  in 
the  grantee,  when  by  a  former  statute  it  was  made  conclusive  of  the  regularity  of 
the  assessment  and  levy,  except  in  certain  cases,  relates  only  to  a  matter  of  evi- 
dence, and  does  not  impair  the  obligation  of  the  contract  between  tbe  Mate  and  a 
purchaser  who  bought  lands  at  tax  sale  before  its  passage,  but  received  the  deed 
therefor  afterwards.—  Harris  v.  Hirsch.  562. 

Obligation  of  Contracts— Time  of  Redemption. 

7.  An  act  enlarging  the  time  for  redeeming  real  property  sold  on  execution  is 
unconstitutional  as  applied  to  sales  on  mortgages  that  were  executed  prior  to  the 
passage  of  such  act,  as  lu  such  case  there  would  be  an  impairing  of  the  obligation 
of  a  contract.— State  ex  rel.  v.  Sears,  580. 

"CONTRACTOR,"  under  Mechanics'  Lien  Law.    Sec  Mechanics'  Liens,  L 

CONTRACTS 

Measure  of  Damages— Property  Bought  for  Resale. 

1.  Where  the  seller  of  cattle  knows  that  the  buyer  contracted  to  purchase  the 
same  for  resale  at  another  place,  and  there  is  no  market  in  which  to  purchase  at 
the  place  where  they  are  bought,  the  measure  of  damages  for  the  sellers  breach  of 
the  contract  is  tho  difference  between  tbe  contract  price,  added  to  the  cost  of  trans- 
portation, and  the  current  market  price  at  their  destination  on  the  day  when  it  was 
ceatemplated  by  the  parties  that  the  cattle  should  arrive.— Btdbermnith  v.  Harden,  27. 

2.  A  purchaser  of  cattle  is  entitled  to  recover  from  the  seller,  on  a  breach  by 
him  of  the  contract,  smeh  usual  and  reasonable  charges  as  the  former  is  compelled 
to  pay  a  railroad  company  for  specially  furnishing  and  holding  in  readiness  neces- 
sary cars  for  tbe  shipment  of  such  cattle,  where  it  was  understood  by  the  parties 
that  the  transportation  would  have  to  he  specially  provided  for.— UockersntHh.  v. 
""    "    ,  27. 

Waiver  of  Terms  of  Contract. 
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CONTRACTS  —  CONCLUDED. 

3.  The  trustees  of  a  church  waive  any  objection  to  seats  furnished  for  the 
church  on  the  ground  thai  they  do  not  conform  to  the  plans  and  specifications,  by 
voluntarily  placing  them  in  the  church  with  knowledge  of  such  nonconformance.— 
Harruiburg  Lumber  Company  v.  Washburn,  160. 

Measure  of  Damages  fob  Breach  of  Contract. 

4.  The  measure  of  damages  for  breach  of  a  contract  to  accept  and  pay  for  cer- 
tain material  ts  the  difference  between  the  contract  price  and  wnat  it  would  have 
coht  the  party  contracting  to  furnish  it  to  perform  his  obligation.— American  Contract 
Company  v.  Bxtilen  Bridge  Company,  549. 

Sales— Manufacture  From  Sample— When  Title  Passes, 

5.  In  sales  of  articles  to  be  manufactured  title  passes  when  the  articles  are 
selected  and  set  apart  to  the  purchaser,  provided  they  are  in  accordance  with  the 
contract ;  If  they  do  not  comply  with  the  contract,  no  title  will  pass  unless  tnere  is 
an  acceptance.—  Johnson  v.  Ulbbard,  181. 

Judgment  is  a  Contract. 

6.  A  judgment  of  a  sister  state  Is  a  "contract.  •  •  •  for  the  direct  payment 
of  money,"  within  the  meaning  of  section  144,  Hill's  Code,  permitting  attachments 
in  such  cases.— Meyer  v.  Brooks,  203. 

Construction  of  Contract  of  Employment. 

7.  A  contract  of  employment,  terminable  at  the  option  of  either  party  on  notice, 
provided  that  the  em  ploy  6  should  give  his  "entire  time  and  ability"  to  bis  em- 
ployer, for  which  he  was  to  receive  two  hundred  dollars  per  month  "  during  the 
year,  except  the  portion  of  said  time  that,  through  illness  or  any  other  cause,  is  not 
devoted  to  "  the  employer's  interests,  although  if  he  sold  a  certain  amount  of  goods 
for  the  employer  during  the  year,  there  was  to  be  no  reduction.  Held,  that  where 
the  employer  terminated  the  contract  during  the  year,  before  the  em  ploy  6  had  sold 
tbe  required  amount  of  goods,  the  employe  could  not  claim  compensation  for  time 
lost  through  sickness.— Abater  v.  Henderson,  210. 

Action  for  Damages  is  an  action  on  Contract. 

8.  A  cause  of  action  to  recover  damages  for  breach  of  a  contract  is  an  action  ex 
contractu  under  section  93,  Hill's  Code.—  Waggy  v.  Scott,  386. 

Written  Contract— Parol  Evidence. 

9.  Where  the  written  memorandum  of  an  agreement  is  Incomplete  or  ambig- 
uous, parol  evidence  is  admissible  to  show  the  facts;  thus,  where  one  party  offered 
in  writing  to  "furnish  you  crushed  rock"  at  a  certain  place  and  price,  and  the 
written  answer  stated  "  your  proposal  to  furnish  us  with  crushed  rock  is  accepted," 
the  writings  did  not  constitute  a  complete  contract,  and  parol  evidence  should  have 
been  allowed  to  show  the  amount  of  rock  meant  by  plaintiff.—  American  Contract 
Company  v.  Bullen  Bridge  Company,  549. 

Obligation  of  Contracts  — Tax  Deed  ab  Evidence. 

10.  Hill's  Code,  1 2823,  making  a  tax  deed  only  prima  facie  evidence  of  title  in 
the  grantee,  when  by  a  former  statute  It  was  made  conclusive  of  the  regularity  of 
the  assessment  and  levy,  except  in  certain  cases,  relates  only  to  a  matter  of  evi- 
dence, and  does  not  impair  the  obligation  of  the  contract  between  the  state  and  a 
purchaser  who  bought  lands  at  tax  sale  before  its  passage,  but  received  the  deed 
therefor  afterwards.—  Hairti  v.  Harsch,  662. 

Constitutional  Law— Obligation  of  Contracts. 

11.  An  act  enlarging  the  time  for  redeeming  real  property  sold  on  execution  Is 
unconstitutional  as  applied  to  tales  on  mortgages  that  were  executed  prior  to  the 
passage  of  such  act,  as  In  such  case  there  would  be  an  impairing  of  the  obligation 
of  a  contract.—  State  ex  rcl.  v.  Sears,  580. 

CONTRADICTING  WITNE3S. 

Cannot  Impeach  Witness  by  Involuntary  Confession.    See  Witnesses,  8. 
Without  first  Showing  him  his  Written  Statement.    See  Witnesses,  5. 
Limit  of  Right  to  Contradict  one's  own  Witness,    dee  Witnesses,  6. 

CONTRIBUTION. 

Parol  Evidence  of  Agreement  to  be  Cosureties.    See  Bills  and  Notes,  8. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 
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CORPORATIONS.   See  also  Municipal  Corporations. 

A  corporation  will  be  bound  by  a  contract  made  on  its  behalf  by  its  promoters 
tor  agents  before  organization,  if,  after  it  is  organized,  and  with  lull  knowledge  of 
•all  the  facts,  it  assumes  the  contract,  and  agrees  to  pay  (be  consideration. or  accepts 
and  retains  tbe  benefits,  provided  the  contract  is  one  which  the  corporation  might 
itself  have  made  in  the  first  instance.— Schrcycri.  Turner  Flouring  Company,  L 

COSTS. 

It  is  not  necessary  that  the  notice  of  appeal  from  a  Judgment  should  state  the 
•mount  of  costs  and  disbursements.—  Thomas  v.  Bowen,  2/>8. 

COSURETIES. 

Parol  Evidence  showing  Indorsor  to  bk  Cosurety. 

1.  In  an  action  by  an  indorser  against  one  of  several  joint  makers  of  a  note  It 
may  be  shown  by  parol  that  there  was  at  the  time  of  making  the  note  a  separate 
verbal  agreement  between  the  indorser  and  such  joint  maker  that  they  should  be 
Cosureties.— Montgomery  v.  Page,  320. 

Taking  Security  for  Debt —Effect  on  Right  of  Cosurety. 

2.  Where  one  of  several  sureties,  after  all  have  signed,  but  before  the  debt  has 
been  paid,  obtained  a  mortgage  from  the  principal  as  indemnity,  it  inures  to  the 
benefit  of  his  cosureties.— Farmers'  National  Bank  v.  Snorlgrass,  S95. 

COUNTY  COURT. 

Appeal  from  Judgment  of  on  Demurrer.   See  Courts,  L 
COUNTY  OFFICE8. 

Eligibility  or  Women  to.    See  Constitutional  Law,  6. 
COUNTY  SCHOOL  SUPERINTENDENT. 

A  Woman  cannot  Hold  that  Office.    See  Constitutional  Law,  ft. 
COURTS.    See  also  Supreme  Court. 
Demurrer  is  an  answer  tor  Appeal  Purposes. 

1.  A  demurrer  is  an  "answer"  in  the  sense  that  after  that  pleading  has  been 
filed  no  judgment  can  be  taken  for  want  of  an  answer,  (Code,  1 536,)  and  the  rule 
applies  to  county  as  well  as  circuit  courts.—  WiUis  v.  Marks,  493. 

Amending  Pleadings  on  appeal  to  Circuit  Court. 

2.  On  appeal  from  a  justice's  court  no  amendments  or  pleadings  can  be  filed 
that  change  the  issues  made  in  the  lower  court,  and  the  statute  of  1893  (Laws,  1898, 
p.  38,)  had  no  effect  on  this  well  established  rule.—  Waggy  v.  Scott,  386. 

CREDITORS. 

Preferring  Creditor  by  Judgment.    See  Judgments,  1. 
Preference  by  Judgment  Avoiding  General  Assignment    See  Judgments,  2. 
General  Assignee  for  Creditors  not  Bona  Fide  Purchaser.    See  Assignment 
for  Creditors,  2. 

CREDITOR'8  BILL. 

Where  a  series  of  attachments  have  been  levied  on  the  property  of  a  debtor, 
and  he  confesses  judgment  in  favor  of  some  of  the  later  attachment  creditors,  who 
at  once  levy  executions,  after  which  he  makes  a  general  assignment,  tbe  latter  will 
be  set  aside  at  the  instance  of  the  creditors  who  were  not  favored  with  Judgments, 
since  the  effect  of  an  assignment  under  such  circumstances  would  be  to  make  an 
unequal  distribution  of  the  debtor's  property— the  very  thing  the  statute  was  de- 
signed to  prevent—  O'Oonncll  v.  Hansen,  178. 

CRIMINAL  LAW  AND  EVIDENCE. 

I.  Criminal  Law,  1-13. 

TJ.  Criminal  Evidence,  14-18. 

Mutilation  of  Public  Record. 

1.  A  form  of  entry,  signed  by  the  jndge,  and  Intended  for  entry  in  the  journal 
of  the  court,  is  not  a  '"'public  record,  paper,  or  writing,"  the  mutilation  or  changing 
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CRIMINAL  LAW  AND  EVIDENCE— CONTINUED. 

of  which  is  prohibited  by  Hill's  Code,  §  1858.    The  form  was  merely  for  the  direction 
of  the  clerk,  and  the  book  or  journal  is  the  court  record.—  Ex  parte  Tongue,  49. 

Of  what  an  Accessory  may  be  Guilty. 

2.  A  principal  may  be  convicted  of  murder  in  the  second  degree  and  an  acces- 
sory before  the  fact  of  manslaughter.—  State  v.  Sleeves,  87. 

Immaterial  Objection  to  Indictment. 

8.  On  appeal  from  a  conviction  for  manslaughter  on  a  trial  for  murder,  it  can 
not  be  objected  that  the  indictment  is  insufficient  to  charge  murder.— State  v. 

Sleeves,  &5. 

Opinion  of  Jurors  as  to  Guilt  of  Codefendant. 

4.  One  Jointly  indicted  for  murder  on  the  theory  that  he  was  an  accessory  before 
the  fact  with  the  alleged  principal,  who  has  been  convicted  on  a  separate  trial,  is 
entitled  to  ask  the  jurors  whether  they  have  formed  or  expressed  an  opinion  as  to 
the  guilt  of  such  principal,  to  enable  him  to  properly  exercise  his  right  of  peremp- 
tory challenge.—  State  v.  Sleeves,  85. 

Contradiction  of  Witness  by  Involuntary  Confession. 

5.  While  under  some  circumstances  a  party  may  contradict  the  testimony  of  his 
own  witness,  he  certainly  cannot  do  so  by  statements  contained  in  an  involuntary 
confession  made  by  such  witness.— State  v.  Sleeves,  86. 

Effect  of  Conviction  of  Lower  Degree  than  Charged. 

6.  A  conviction  of  a  lower  degree  of  a  crime  than  the  one  charged  in  the  in- 
dictment ( where  the  lower  degree  is  within  the  one  charged)  is  an  acquittal  of  all 
the  higher  degrees  of  that  crime,  and,  in  the  absence  of  a  statute,  the  accused  can- 
not be  retried  for  any  degree  of  that  crime  higher  than  the  one  of  which  he  was 
convicted.— State  v.  Sleeves,  86. 

Indictment  of  Accessory  as  a  Principal. 

7.  The  provision  of  section  2011,  Hill's  Code,  abrogating  the  distinction  between 
an  accessory  before  the  fact  and  the  principal  in  cases  of  felony,  and  providing 
that  all  persons  concerned  in  the  commission  of  a  felony  who  aid  or  abet  in  its  com- 
mission shall  be  indicted,  tried,  and  punished  as  principals,  does  not  violate  article 
I,  section  11  of  the  state  constitution,  guaranteeing  to  the  accused  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation  against  him.— State  v.  Steeves,  85. 

Harmless  Error— Preliminary  Statement. 

8.  Error  in  admitting  a  preliminary  statement  made  by  the  accused  on  a  crim- 
inal prosecution  is  cured  where  he  subsequently  testifies  to  the  same  state  of  lacts 
set  forth  therein.— State  v.  Hatcher,  809. 

Improper  Remarks  of  Counsel  — Witnesses. 

9.  An  argument  by  the  prosecuting  attorney  on  a  prosecution  for  homicide 
allowed  over  the  objection  of  the  accused,  to  the  effect  that  failure  to  call  the  wife 
of  the  accused,  who  was  present  at  the  homicide,  was  proof  of  the  fact  that  she 
would  have  testified  adversely  to  him  if  called,  constitutes  reversible  error,  since 
the  wife  cannot,  under  Hill's  Code,  g  1866,  be  compelled  to  become  a  witness  lor  her 
husband,  and  the  record  is  silent  as  to  whether  she  had  given  her  consent  thereto. 
— State  v.  Hatcher,  309. 

Province  of  Jury. 

10.  An  instruction  on  a  criminal  prosecution,  which  assumes  as  proved  matters 
as  to  which  the  evidence  is  in  conflict,  is  erroneous,  ( Hill's  Code,  \  200.)  and  the 
error  is  not  cured  by  a  general  instruction  that  the  Jury  are  exclusive  judges  of  all 
facts,  and  that  the  state  must  establish  all  the  allegations  of  the  indictment  beyond 
a  reasonable  doubt.— State  v.  Hatcher,  310. 

Perjury  —  Material  Allegations  to  be  Proved. 

11.  Where  the  allegations  are  controverted,  there  cannot  be  a  conviction  under 
an  indictment  for  perjury,  without  proof  that  the  oath  alleged  to  be  false  was  taken 
in  a  certain  action,  and  in  a  certain  court,  as  charged  in  the  indictment.— State  v. 
Kalytoii,  375. 

"  Confessions  " —"Admissions." 

12.  The  words  "confession"  and  "admission"  are  not  synonymous,  the  latter 
relating  to  the  acknowledgment  of  facts,  and  the  former  to  the  acknowledgment  of 
guilt;  so  that  a  charge  using  the  word  "coniession,"  where  the  evidence  merely 
shows  an  admission  of  facts  from  which  a  conclusion  of  guilt  might  in  a  certain 
instance  be  drawn,  was  erroneous,— State  v.  Hddcnreich,  38L 
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CRIMINAL  LAW  AND  EVIDENCE— CONCLUDED. 

Possession  op  Opium. 

18.  Possession  of  opium  without  baying  a  license  therefor  or  without  having 
obtained  it  on  the  prescription  of  a  phyrician  or  pharmacist  for  medicinal  purposes 
may  be  made  a  criminal  offense  in  the  discretion  of  the  legislature  without  violat- 
ing any  constitutional  right.— Ex  parte  Mon  Luck,  421. 

Right  to  Meet  Witnesses. 

14.  A  written  statement  by  one  of  two  persons  jointly  indicted  cannot  be  Intro- 
duced in  evidence  against  the  other  defendant  at  his  separate  trial  under  article  I, 
section  11  of  the  Oregon  constitution,  entitling  an  accused  to  meet  the  witnesses 
face  to  face.— State  v.  Steeves,  86. 

Statement  at  Preliminary  Examination. 

16.  To  render  admissible  in  evidence  on  a  criminal  prosecution  the  preliminary 
statement  made  by  the  accused  before  the  committing  magistrate,  ii  must  affirma- 
tively appear  that  before  making  Mich  statement  be  was  informed  of  his  right  to 
keep  silent,  and  this  is  not  shown  by  a  recital  of  the  magistrate  in  biB  record  that 
"defendant  was  informed  of  his  right  to  make  a  statement,  and  proceeded  as 
follows."— State  v.  Batcher,  309. 

Authentication  of  Statement  by  Accused. 

16.  A  statement  made  by  one  accused  of  crime  on  his  preliminary  examination, 
which  is  not  signed  and  certified  by  the  magistrate  before  whom  it  was  made,  as 
required  by  Hill's  Code,  §  1598,  subdivision  4,  is  inadmissible  on  the  trial  over  the 
objection  of  accused.— State  v.  Hatcher,  909. 

Record  Proof  of  Perjury. 

17.  The  cause  and  issue  wherein  the  perjury  was  committed  must  be  proved  by 
the  record,  if  any  was  made,  and  where  the  perjury  is  assigned  to  have  been  com- 
mitted in  the  evidence  given  in  the  cause,  it  is  still  necessary  to  produce  the  record, 
but  evidence  of  the  state  of  the  cause  at  the  time  the  alleged  false  testimony  was 
introduced,  which  will  demonstrate  its  materiality,  may  be  given  aliunde.— State  v. 
Kalyton,  875.  g 

Larceny  by  Bailee  — Evidence  of  Trust  Relation. 

18.  In  a  prosecution  for  larceny  by  bailee,  there  was  evidence  that  defendant, 
the  agent  of  a  building  and  loan  association,  represented  to  plaintiff,  in  negotiations 
for  a  loan,  that  the  association  require  each  applicant  for  a  loan  to  advance  one  per 
cent,  of  the  amount  of  the  loan,  ten  dollars  of  which  was  to  be  used  in  examining  the 
title  of  the  land  offered  by  the  applicant  as  security,  the  balance  to  be  credited  on 
the  loan  if  made.  Defendant  converted  to  his  own  use  the  money  advanced  by 
prosecutor,  and  the  loan  was  refused  by  the  association.  Held,  that  the  evidence 
was  sufficient  to  show  that  prosecutor  parted  with  the  title  to  the  money  advanced 
only  in  case  a  loan  was  made,  and  therefore  warranted  a  conviction.— State  v. 
Skinner,  699. 

CROSS-EXAMINATION.  § 

Scope  and  Extent  of  Cross-Examlnatlon.    See  Witnesses,  1, 2. 

As  Affected  by  Evidence  Anticipating  the  Defense.    See  Evidence,  7 

CRUEL  AND  INHUMAN  TREATMENT  as  Ground  for  Divorce. 

False  Charges  of  Adultery  is  Cruelty.    See  Divorce. 
DAMAGES. 

Breach  of  Contract— Proerty  Bought  for  Resale, 

1.  Where  the  seller  of  cattle  knows  that  the  buyer  contracted  to  purchase  the 
same  for  resale  at  another  place,  and  there  is  no  market  in  which  to  purchase  at 
the  place  where  they  are  bought,  the  measure  of  damages  for  the  sellers  breach  of 
the  contract  is  the  difference  between  the  contract  price,  added  to  the  cost  of  trans- 
portation, and  the  current  market  price  at  their  destination  on  the  day  when  it  was 
contemplated  by  the  parties  that  the  cattle  should  arrive.— Hockersmith  v.  ifaafejr,  27. 

2.  A  purchaser  of  cattle  is  entitled  to  recover  from  the  seller  on  a  breach  by  him 
of  the  contract  saeh  usual  and  reasonable  charges  as  the  former  is  compelled  to  pay 
a  railroad  company  for  specially  furnishing  ana  holding  in  readiness  necessary  cars 
for  the  shipment  of  tmeh  cattle,  where  it  was  understood  by  the  parties  that  the 
transportation  would  have  to  be  specially  provided  for.—  Hockersmith  v.  Hanky,  27. 
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DAMAGES  — Concluded. 

Measure  op  Damages  fob  Breach  of  Contract  to  But. 

8.  The  measure  of  damages  for  breach  of  contract  to  accept  and  pay  for  certain 
material  is  the  difference  between  the  contract  price  and  what  it  would  have  cost 
the  party  contracting  to  furnish  it  to  perform  his  obligation.— American  Contract 
Company  v.  BuUen  Bridge  Company,  549. 

Measur  ;of  Damages  for  Fraudulent  Misrepresentations. 

4.  In  an  action  against  a  grantor  for  fraudulent  representations  as  to  the  area 
of  the  land  conveyed,  the  measure  of  damages  is  not  the  difference  in  value  be- 
tween the  land  as  It  actually  existed  and  the  consideration  paid  therefor,  but  the 
grantee  may  recover  uch  a  proportion  of  the  purchase  price  as  the  deficiency  bears 
to  the  represented  area;  in  other  words,  the  measure  of  damages  is  the  amount  paid 
for  the  deficiency,  irrespective  of  the  real  value  of  the  tract  actually  conveyed.— 
Cawston  v.  Sturgis,  831. 

Fraudulent  or  Reckless  Misrepresentations. 

5.  One  who  either  with  an  intent  to  defraud,  or  recklessly,  makes  misrepre- 
sentations to  another  of  a  material  matter  as  of  his  own  knowledge,  whereby  ihe 
latter  is  injured,  must  abide  the  result  and  respond  in  damages.—  Cavnton  T. 
SturgU,  331. 

Actions  on  Contract. 

6.  A  cause  of  action  to  recover  damages  for  breach- of  a  contract  is  a  cause  ex 
contractu,  and  may  be  properly  joined  with  a  cause  seeking  to  recover  for  goods  sold 
and  delivered:  Code,  fW.—  Waggy  v.  Scott,  886. 

fiEBTOR  AND  CREDITOR. 

Preference  by  Confessing  Judgment  —  General  Assignment  for  Creditors— Dis- 
solving Attachments.    See  Insolvents. 

DECEDENT'S  EdTATE.    See  Executors  and  Administrators. 

DECEIT. 

Liability  for.    See  Fraud,  3,  A. 
Measure  of  Damages.    Bee  Damages,  4. 

DECREES. 

Void  and  Voidable  Default  Decrees  — Right  to  Appeal. 

1.  While  no  appeal  will  He  from  a  voidable  decree  or  Judgment  suffered  by  de- 
fault, it  will  lie  from  an  entirely  void  decree  or  Judgment.— A&krtn  v.  Squire,  229. 

Defective  Statement— Void  Default  Decree. 

2.  A  defective  statement  of  a  cause  of  action  does  not  render  void  a  default 
Judgment.— Askren  v.  Squire,  229. 

Scope  of  Decree  in  Mechanics'  Lien  Cases. 

3.  Equity  has  power  in  cases  of  foreclosure  of  mechanics'  liens  to  ascertain  the 
amount  of  the  lien  and  provide  for  enforcing  it ;  there  is  no  power  to  enter  a  gen- 
eral judgment.— Allen  v.  2tfwerft429. 

DEED. 

Estate  Conveyed  bt  Deed. 

1.  A  deed  conveying  land  to  the  trustees  of  a  church,  and  their  successors,  in 
trust  for  the  ministry  and  membership  of  the  church,  subject  to  its  discipline  and 
order,—  the  proceeds,  if  the  land  be  sold,  to  be  disposed  of  according  to  such  disci- 
pline,—conveys  the  entire  estate  of  the  grantor,  and  vests  such  an  estate  in  the 
trustees  as  to  authorize  them,  with  the  consent  of  the  society,  to  create  a  debt  sub- 
jecting the  property  to  a  mechanics'  lien,  which  may  be  foreclosed  without  making 
the  grantor  a  party  defendant.— HearUburg  Lumber  Company  v.  Washburn,  150. 

What  is  a  Sufficient  Delivery  of  a  Deed. 

2.  Where  a  grantor  executes  a  deed  In  sufficient  form,  and  deposits  it  with  a 
third  person  to  be  delivered  to  the  grantee  upon  the  grantor's  death,  parting  with 
all  control  over  the  instrument,  and  reserving  no  right  to  recall  it  or  alter  any  of  its 
provisions,  it  is  a  good  and  sufficient  delivery,  and  the  grantee  will  succeed  to  the 
title.— Hofmire  v.  MarHn,  240. 

29  Or.— 44. 
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DEFAULT. 

Excusable  Neglect. 

1.  Action  of  the  trial  court  regarding  a  default  judgment  claimed  to  hare  been 
Buffered  through  excusable  neglect  is  discretionary.— Aakren  v.  Squire,  228 

Appeal  From  Void  and  Voidable  Default  Decrees. 

2.  While  a  defendant  may  appeal  from  a  void  default  judgment,  or  decree,  no 
appeal  will  He  from  a  merely  voidable  judgment  or  decree  entered  on  default.— 
Aekren  v.  Squire,  229. 

Void  Default  Judgment. 

3.  A  defective  statement  of  the  cause  of  action  docs  not  render  void  a  judgment 
by  default.— Askren  v.  Squire,  229. 

DEFINITIONS.    See  Words  and  Phrases. 

DEMURRER. 

When  General  Demurrer  is  not  Well  Taken.    See  Pleading,  14. 
Demurrer  Is  an  "  Answer  "  in  County  Court.    See  Pleading,  19. 

depositions. 

Objections  to  the  admission  of  depositions  on  grounds  going  only  to  the  time  or 
manner  of  taking  the  same  must  be  presented  by  motion  to  suppress— objections 
of  that  kind  will  not  be  entertained  at  the  triaL—  fbster  v.  Henderson,  210.     ' 

DESCENT  AND  DISTRIBUTION. 

In  Oregon  the  title  to  real  property  passes  to  the  heirs  or  devisees  at  once  upon 
the  death  of  the  owner,  and  they  are  entitled  thereupon  to  take  and  hold  possession, 
unless  the  administrator  takes  possession  for  the  purposes  of  his  trust.—  Clark  v. 
Bundy,  190. 

DILATORY  PLEA. 

Premature  Action  is  Matter  of  Abatement.    See  Pleading,  20. 

DIRECTING  VERDICT.    See  Trial,  6. 

DISBARMENT  OF  ATTORNEY. 

"  Moral  Turpitude  "  Discussed.    See  Attorneys,  L 
Nature  of  Disbarment  Proceedings.    See  Attorneys,  2. 
Discretiou  of  Court  to  Examine  Evidence.    See  Attorneys,  8. 
Unprofessional  Conduct— Sufficiency  of  Evidence.    See  Attorneys,  4. 
Unprofessional  Conduct—  Mutilation  of  Public  Records.    See  Attorneys,  5. 

DISCRETION  OF  COURT. 

Examining  Evidence  in  Disbarment  Proceedings. 

1.  Although,  under  section  1047,  Hill's  Code,  the  record  of  a  conviction  of  an 
attorney  for  a  felony  or  a  misdemeanor  Involving  moral  turpitude  is  conclusive 
evidence  of  his  guilt,  yet  the  court  may,  at  its  option,  examine  the  facts  in  order 
to  determine  the  extent  or  severity  of  the  punishment.—  Ex  parte  Mason,  19. 

To  Allow  New  Appeal  Bond— Code,  g537. 

2.  Under  the  power  conferred  by  section  587,  Hill's  Code,  the  appellate  court 
may  allow  a  new  undertaking  on  appeal  to  be  filed,  where  the  sureties  have  failed 
to  justify  on  the  original  arter  being  excepted  to,  and  there  is  no  culpable  fault  on 
the  part  of  appellant.—  Mattock  v.  Wheeler,  64. 

Amending  Pleadings  at  Trial. 

3.  It  must  be  considered  settled  in  this  state  that  it  Is  discretionary  with  the 
trial  court  to  permit  or  rcAise  amendments  to  pleadings  where  the  issues  are  not 
changed,  unless  it  appears  that  tfc*  appellant  has  be*»  materially  injured.—  Fbeter 
v.  Henderson.  210. 
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DISCRETION  OF  COURT— Concluded. 
Default— Excusable  Neglect. 

4.  Action  of  the  trial  court  in  refusing  to  set  aside  a  default  decree  on  the 
ground  of  excusable  neglect,  under  section  102  of  Hill's  Code,  is  discretionary,  and 
will  be  disturbed  only  fur  manifest  abuse.— Askren  v.  Squire,  228. 

Ankndment  of  Pleadings. 

5.  On  appeal  to  the  circuit  court,  it  is  within  the  discretion  of  the  trial  judge  to 
refuse  permission  to  file  an  amended  complaint  offered  there  for  the  first  time.— 
Walton  v.  Buckler,  235. 

DISMISSAL. 

Of  Appeal —Justification  of  Sureties.    See  Disccbbtion  of  Court,  2. 
DISSOLUTION. 

Of  Attachment.    See  Attachment,  6. 

DIVORCE. 

Under  section  495,  Hill's  Code,  making  "personal  indignities  rendering  life  bur- 
densome" ground  for  divorce,  proof  thai  a  woman  shown  by  the  evidence  to  have 
been  virtuous,  and  to  have  been  a  good  and  dutiful  wife,  was  charged  by  her  hus- 
band, in  the  presence  of  others,  wlih  having  committed  adultery,  is  sufficient  to  en- 
title her  to  a  divorce  as  a  matter  of  law,  without  special  proof  of  the  degree  or 
kind  of  burdensomeness  to  her  life  thereby  caused.— Crow  v.  Crow,  392. 

DOCUMENTS. 

Identification  of  Documents  Attached  to  Transcript.    See  Appeal,  2. 

DOWER. 

Pleading  Mortgage  on  Doweb. 

1.  A  complaint' in  a  suit  to  enforce  a  mortgage  on  a  widow's  dower  interest 
must  show  the  facts  from  which  the  portion  of  the  mortgage  debt  properly  charge- 
able to  such  dower  interest  can  be  ascertained.— Fowle  v.  House,  114. 

Amount  of  Mortgage  Chargeable  Against  Doweb. 

2.  The  amount  of  a  mortgage  debt  chargeable  on  a  widow's  dower  interest  is 
such  proportion  thereof  as  the  gross  value  of  her  life  estate  in  the  mortgaged  prem- 
ises, on  the  date  of  its  determination,  bears  to  the  value  of  the  entire  premises,  to 
be  ascertained  on  the  principles  of  law  applicable  to  the  valuation  of  life  estates.— 
Fowle  v.  House,  114. 

ELECTION  OF  REMEDIES. 

One  who  has  loaned  money  and  taken  a  note  as  evidence  of  the  fact  may  some- 
times disregard  the  note  and  sue  for  the  money  loaned.— Schreyer  v.  Turner  Flouring 
Company,  1. 

ELIGIBILITY  OF  WOMEN  TO  OFFICE.    See  Constitutional  Law,  6. 

EMPLOYMENT. 

Construction  of  Contract  of  Employment    8ee  Contracts,  7. 

ENTIRE  CHAROE  TO  JURY  Must  be  Considered.    See  Tbial,  1. 

EQUITY. 

Vendor's  Lien. 

1.  A  grantor  oi  real  estate  by  absolute  deed,  followed  by  delivery  of  possession 
to  the  grantee,  has  no  implied  equitable  lien  for  the  unpaid  purchase  money.— Frame 
T.  Sitter,  121. 

Restraining  Collection  of  Taxes. 

2.  Where  a  taxpayer  fails  to  take  advantage  of  the  legal  remedy  for  mistakes  in 
his  assessment  by  appearing  before  the  county  board  of  equalization,  equity  will  not 
enjoin  a  collection  of  the  tax  against  him  on  the  ground  that  his  property  was  over- 
valued.- West  Portland  Park  v. Kelly,  412. 
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PQUTTY  —  CONCLUDED* 

Scope  op  Decree  in  Mechanics'  Lira  Cases. 

3.  ad  equity  court  la  entirely  without  jurisdiction  to  enter  a  Judgment  or  decree 
in  a  mechanics'  ken  case  against  the  property  owner  In  excess  of  the  amount  for 
whieb  the  lien  is  alluwed.  ft*  power  ends  with  the  ascertainment  of  the  amount  of 
the  lieo  and  its  enforcement.  And  this  is  true  even  where  the  contract  la  directly 
with  the  property  owner.— Alien  ▼.  £2u*rt,  430. 

Jurisdiction  op  Equity  to  Enjoin  Irreparable  Injury. 

4  Courts  of  equity  have  power  to  interfere  by  injunction  to  prevent  an  Injury 
to  land,  even  wbvu  the  defendant  is  In  possession  ana  is  claiming  under  an  advene 
and  undetermined  tide,  it  the  threatened  injury  will  cause  irreparable  damage,  by 
tobicn  la  meant  damage  that  cannot  be  com  pen  hated  by  any  certain  pecuniary 
standard  if  the  legaJ  title  to  the  land  Involved  is  in  issue,  however, and:  tne  equit- 
able jurisdiction  la  challenged,  the  injunction  will  be  continued  only  until  the  legal 
title  is  settled.  —  Norton  1  £fa*rt,  683. 

Remedy  at  Law  —  Mandatory  Injunction. 

6.  Where  a  brick  wall  is  built  partly  projecting  on  the  land  of  another,  the  per- 
son intruded  upon  Is  entitled  to  the  aid  of  equity  to  secure  iu  removal,  for,  the  wall 
being  difficult  10  remove,  there  Is  no  plain  or  adequate  remedy  at  law,  and  a  man- 
datory injunction  should  be  issued  requiring  the  offender  to  remove  the  structure 
from  plaintiff's  property  —Norton  v.  Elwrt,  683. 

Jurisdiction  op  Equity  to  aid  Pasty  out  op  Possession. 

6.  The  common  law  action  of  ejectment  and  trespass  to  try  title  and  recover 
possession  of  land  having  been  by  section  816,  Hill's  Code  of  Oregon,  united  with 
the  old  action  for  the  recovery  of  damages  caused  by  injury  to  the  estate  while  it 
was  detained,  there  seems  to  be  no  good  reasou  why  a  party  out  of  possession,  who 
.... *      ■         itle  "* 


can  show  such  equitable  circumstances  as  to  clearly  entitle  him  to  relief,  may  not 
invoke  the  aid  of  a  court  of  equity  and  be  restored  to  his  estate,  in  cases  where  the 
title  is  admitted  or  has  been  established  at  law.—  Norton  v.  Elioert,  688. 

ERROR. 

Cured  by  Subsequent  Evidence.    See  Harmless,  Error. 
Must  Appear  in  Bill  of  Exceptions.    See  Appeal,  27. 

ESCROW. 

The  essential  feature  of  an  escrow  is  that  it  is  deposited  with  a  stranger  to  hold 
until  the  performance  of  tome  condition,  and  if  it  is  delivered  without  compliance 
with  that  condition  no  title  will  be  conveyed  to  the  grantee.—  Tyler  v.  Gate,  616. 

ESTATES  OF  DECEDENTS.    See  Executors  and  Administrators. 

E8TOPPEL. 

Estoppel  on  Principal  to  Deny  agent's  Authority. 

1.  In  order  to  estop  a  principal  from  denying  the  authority  of  an  alleged  agent 
it  must  be  shown  that  the  agent  was  held  out  to  the  public  by  the  principal  as  possess- 
ing sufficient  authority  10  embrace  the  act  in  question;  and  that,  having  reason  to 
believe,  and  actually  believing,  that  the  alleged  agent  possessed  such  authority,  he 
was  dealt  with  as  he  would  not  otherwise  have  been.—  Marrisburg  Lumber  Company 
V.  Washburn,  160. 

Estoppel  by  Fraudulent  Conduct. 

2.  A  bank  which  induced  plaintiff  to  forego  levying  an  attachment  on  the 
property  of  their  common  debtor*by  its  promise  to  take  no  steps  10  secure  itself  un- 
til another  meeting  could  be  had,  but,  before  such  meeting,  procured  a  chattel 
mortgage  from  said  debtor,  is  estopped  to  assert  the  priority  thereof  over  the  debt- 
or's subsequent  assignment  for  the  benefit  of  all  his  creditors.—  Snell  v.  Baker  City 
Bank,  250. 

EVIDENCE.    For  Evidence  in  Criminal  Cases  see  Criminal  Law,  14-18. 

Presumption  pbom  Suppressed  Evidence. 

1.  Failure  or  refusal  of  a  party  to  produce  certain  documents  in  accordance 
with  a  notice  by  his  opponent  renders  secondary  evidence  of  their  contents  ad- 
missible, and  raises  a  presumption  that  such  secondary  evidence,  If  any  is  Intro- 
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duced,  is  less  harmful  than  the  original  documents  would  hare  been,  unless  some 
sufficient  or  reasonable  excuse  is  given  for  falling  to  produce  them.—Schreyer  v. 
Turner  Flouring  Company,  1. 

Evidence  of  Ratification  of  Contract  with  Promotors. 

2.  In  an  action  against  a  corporation  to  recover  money  loaned  to  its  promoters 
it  appeared  that  upon  the  formal  organization  of  the  corporation  soon  after  the 
loan  was  made  these  promoters  became  stockholders  and  officers;  that  the  money 
was  borrowed  for  the  purpose  of  the  corporation;  that,  after  its  organization,  its 
secretary  sent  plaintiff  one  hundred  dollars  in  part  payment  of  the  note  given  as 
evidence  of  the  debt;  that  the  secretary,  in  letters  written  to  plaintiff  on  the  com- 
pany's letterheads,  stated  that  he  hoped  they  would  have  made  enough  money  to 
pay  plaintiff's  debt  before  it  became  due.  Held,  sufficient  to  go  to  the  jury  on  the 
question  as  to  whether  the  corporation  adopted  the  acts  of  its  promoters.—  Schreyer 
v.  Turner  Flouring  Company,  1. 

Relevancy  of  Evidence. 

8.  Collateral  facts  that  may  tend  to  enable  a  witness  to  remember  the  princpal 
fact  concerning  which  be  is  testifying,  or  to  strengthen  or  weaken  his  conviction  in 
regard  thereto,  may  be  submitted  to  a  jury  to  aid  them  in  determining  the  correct- 
ness of  the  wltueftses'  story;  thus,  evidence  tending  to  show  that  the  amount  stated 
in  a  note  includes  interest  to  maturity  upon  the  actual  amount  of  the  debt  is  ad- 
missible upon  an  issue  whether  the  holder  of  the  note  erased  the  word  "maturity  " 
after  the  word  "from  "  in  the  interest  clause  without  the  consent  of  the  makers.— 
Matlock  v.  Wheeler,  M. 

Evidence  of  Agent  Against  his  Principal. 

4.  A  mere  employ^  of  a  principal  has  no  power  to  bind  the  principal  by  state- 
ments or  agreements  outside  the  scope  of  his  employment,  and  such  acts  on  his 
part  are  noi  competent  as  evidence  against  the  principal.—  Barlow  v.  Taylor  Mining 
G/mpany,  132. 

Parol  Evidence  of  Cosuretyship. 

5.  In  an  action  for  contribution  parol  evidence  is  admissible  to  show  that  one 
who,  before  delivery,  for  the  accommodation  of  the  maker  of  a  promissory  note, 
guaranteed  the  payment  thereof  by  indorsement,  waiving  protest,  demand,  and 
notice  of  nonpayment,  is  by  separate  verbal  agreement  a  cosurety  with  one  who 
Mgned  upon  the  face  thereof  as  a  joint  and  several  maker,  but  who  was  really  a 
aurety.—  Montgomery  v.  Page,  320. 

Preponderance  of  Evidence. 

6.  The  long  and  involved  testimony  in  this  case  fails  to  establish  that  Freeman 
S.  Ladd  executed  and  delivered  to  John  R.  Ladd  a  deed  to  the  land  in  controversy 
as  claimed.— ffiesdey  v.  Ladd,  355.  ' 

Evidence  Anticipating  the  Defense. 

7.  In  an  action  by  the  indorsee  of  a  note,  where  plaintiff,  anticipating  the 
testimony  of  the  defense,  introduced  evidence  to  show  that  the  note  was  indorsed 
before  maturity  for  value,  it  was  competent  for  defendant  to  show  that  the  note  was 
procured  by  the  payee  by  fal»c  and  fraudulent  representations,  though  unable  to 
charge  plaintiff  directly  with  knowledge  of  such  fraud.—  Owen*  v.  SneU,  488. 

Evidence  of  Use  in  Building. 

8.  Evidence  that  material  contracted  for  was  delivered  at  a  building,  and  that 
a  large  pari  of  such  material  was  used  in  the  building,  without  any  evidence  that 
any  of  it  was  not  so  used,  is  sufficient  to  show  that  it  was  all  used  in  the  construc- 
tion of  the  building,  within  section  8669  of  Hill's  Code,  giving  a  right  of  lien  for 
material  furnished,  "to  be  used  in  the  construction,  alteration,  or  repair  of  a  build- 
ing." This  concedes  but  does  not  decide  that  materials  must  be  actually  used  in 
the  building  to  sustain  a  lien.-  AUen  v.  Elwert, 429.  '  usea  ln 

Admissions  of  Agents. 

9.  The  admission  of  an  agent  authorized  to  settle  and  adjust  the  accounts  of  his 
principal,  made  in  the  attempted  adjustment  of  an  account,  are  admissible  against 
the  principal.— Horth  Pacijlc  Lumber  Company  v.  WiUameUe  MiU  Company,  219. 

In  Case  of  Note  Tainted  with  Fraud. 

10.  The  production  of  a  promissory  note,  regular  upon  its  face,  and  bearing  the 
genuine  indorsement  of  the  payee,  raises  a  disputable  presumption  that  the  note 
was  given  and  indorsed  for  a  sufficient  consideration,  and  was  indorsed  at  the  tin!? 
and  place  of  its  execution.  ( Hill's  Code,  g  776,  subdivisions  21,  22.)  and  thus  estab- 
lishes a  prima  Jade  case ;  but  if  the  defendant  can  make  something  of  a  showing 
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that  the  note  was  made  under  duress,  or  Is  tainted  with  fraud,  the  burden  of  proof 
changes,  and  the  Indorsee  must  show  under  what  circumstances  and  for  what  value 
he  became  possessed  of  the  note.  It  then  becomes  a  question  for  the  jury  whether 
there  was  a  consideration  for  the  note,  and  whether  the  Indorsee  Is  a  bona  fide. 
holder.— Ouvns  v.  8neU,  483. 

Master  amd  Servant— Indefinite  Employment. 

11.  A  general  indefinite  employment  to  perform  certain  services  at  ft  stipulated 
compensation  per  month,  without  any  agreement  as  to  the  period  of  employment, 
terminates  when  the  employe  ceases  to  w^rk,  in  the  absence  of  some  agreement  to 
the  contrary ;  and  the  burden  of  proof  is  on  the  employ 6"  to  show  that  he  was  to  re- 
ceive pay  for  additional  time  while  he  was  not  working.—  Barlow  y.  Thytor  Mining 
Company,  182. 

To  Disprove  Libelous  Charges, 

12.  Where  a  private  person  is  charged  with  a  crime,  malice  Is  presumed  by  law, 
and  the  burden  of  proof  rests  on  the  defendants  to  show  the  truth  of  the  charge  to 
mitigate  the  damages.—  Thomas  v.  Bowen,  258. 

Burden  op  Pboof  to  Show  Agent's  Authority. 

13.  Where  a  note  given  for  the  premium  due  upon  a  policy  of  insurance  Is  made 
payable  at  the  home  office  of  the  company,  tbe  Insured,  on  making  payment  to  an 
agent  not  in  possession  of  the  note,  assumes  tbe  burden  of  proof  that  such  agent  had 
authority,  express  or  implied,  to  receive  the  money.— Long  Creek  Building  Anocia- 
Hon  t.  State  Insurance  Company,  570. 

EXCEPTIONS,  BILL  OF. 

Sufficiency  of  Evidence  cannot  be  Considered  Without  a  Bill  of  Exceptions. 
See  Appeal,  21, 22. 

Stipulation  of  Facts  not  Equivalent  to  Bill  of  Exceptions.    See  Appeal,  23,  24. 

Conclusiveness  of  Judge's  Certificate  to  Bill  of  Exceptions.    See  Appeal,  25. 

Form  of  Bill  of  Exceptions.    8ee  appeal,  26. 

Judge  may  Sign  Bill  of  Exceptions  at  any  Time.    See  Appeal,  28. 

Duty  of  Successor  of  Trial  Judge  to  8ign  Bill  of  Exceptions.    See  Appeal,  29, 80. 

EXCUSABLE  NEGLECT. 

Setting  Aside  Default  Judgment—  Discretion  of  Court    See  Judgments,  6, 
EXECUTIONS. 

1.  A  church  edifice,  being  subject  to  sale  on  execution,  is  subject  to  a  me- 
chanics' lien;  and,  in  general,  property  thai  may  be  sold  on  judicial  process  is 
subject  to  mechanics'  lien,  and  vice  versa.— Harrisburg  Lumber  Company  v.  Wash- 
burn,  150. 

Homestead  on  Public  Lands. 

2.  A  homestead  on  government  land  is  not  subject  to  sale  for  debts  contracted 
prior  to  the  actual  issuance  of  the  patent.—  Wallowa  National  Bank  v.  JUiey,  288. 

Respective  Rights  op  Purchaser  and  Redemptions*. 

8.  After  an  execution  sale  was  set  aside,  without  disturbing  the  possession  of 
the  purchaser,  he  procured  an  order  allowing  him  to  remove  a  building  on  the 
premlHes  to  a  place  where  it  would  be  safe  from  destruction,  and  directing  that  the 
cost  thereof  should  be  a  charge  upon  the  mortgaged  property.  On  a  second  sale 
thereof,  the  premises  were  sold  to  said  purchaser  for  the  amount  of  his  original  bid. 


After  the  first  sale,  but  before  the  making  of  said  order,  a  judgment  was  obtained 
against  the  mortgagor  by  another  creditor.  Held,  that  under  Hill's  Code,  1 301,  pro- 
viding that  a  lien  creditor  may  redeem  if  the  purchaser  be  also  a  creditor  having  a 
lien  prior  to  that  of  the  redemption er,  by  paying  the  amount  of  such  lien  with  in- 
terest, the  purchaser  could  not  require  the  redemption  er  to  pay  the  expense  of 
moving  the  building  in  addition  to  the  amount  of  the  bid  at  the  second  sale  wiin 
interest,  for  no  court  can  change  or  affect  the  statutory  rights  of  a  redemptioner.— 
Doerhoefer  v.  JFarreU,  305. 

Enlarging  Time  fob  Redemption. 

4.  An  act  enlarging  the  time  for  redeeming  real  property  sold  on  execution  Is 
unconstitutional  as  applied  to  sales  on  mortgages  that  were  executed  prior  to  the 
passage  of  such  act,  as  in  such  case  there  would  be  an  Impairing  of  the  obligation 
of  a  contract— State  ex  ret.  v.  Sears,  580. 
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EXECUTORS  AND  ADMINISTRATORS. 

Running  of  Statute  op  Limitation  Pending  Administbation. 

1.  In  Oregon  real  estate  descends  to  the  heir  at  once  on  the  death  of  the  ances- 
tor without  any  probate  proceedings,  and  the  heir  is  entitled  to  take  and  hold  pos- 
session unless  the  administrator  takes  possession,  which  be  is  entitled  to  do  under 
section  1120,  Hill's  Code.  If  the  administrator  exercises  his  right  and  takes  actual 
possession,  the  running  of  the  statute  of  limitations  against  the  heir  is  suspended 
during  such  possession;  but  the  mere  appointment  of  the  administrator  does  not 
affect  the  operation  of  the  statute.— CVar*  v.  Bundy,  190. 

Final  Account  of  Executor— Notice  to  Distributee. 

2.  After  an  order  has  been  made  passing* on  the  final  account  of  an  executor  or 
an  administrator  the  court  has  no  power  to  allow  or  consider  a  further  or  supple- 
mental report  without  giving  notice  10  all  parties  Interested  and  allowing  them  an 
opportunity  to  be  heard,  in  view  of  the  requirements  of  sections  1173  and  1181  of 
Hill's  Code.— Dray  v.  Block,  847. 

8et-off  Against  Claim  of  Distributee. 

8.  A  probate  court,  in  proceedings  to  settle  an  administrator's  account,  has  no 
jurisdiction  to  pass  on  the  right  of  the  administrator  to  set  off  a  personal  debt  to 
him  against  the  claim  of  a  distributee,  but  it  may  determine  the  right  of  the  admin- 
istrator, as  such,  to  set  off  against  the  claim  of  a  distributee  the  amount  of  costs 
which  accrued  in  favor  of  the  estate  in  suits  brought  by  such  distributee,  as  such  a 
claim  would  be  a  debt  due  the  estate. —Dray  v.  Block,  847. 

Replevin  for  Verified  Claim  Against  an  Estate. 

4.  A  verified  claim  against  a  decedent's  estate,  presented  to  the  administrator 
for  allowance,  may  be  recovered  by  a  replevin  action  on  refusal  of  the  administrator 
to  surrender  it  after  he  has  had  a  reasonable  opportunity  to  examine  it.—  Willis  v. 
Marks,  493. 

Presentation  of  Claim. 

5.  To  "  present "  a  claim  against  an  estate,  as  required  by  section  1131.  Hill's 
Code,  means  to  display  or  proffer  the  claim,  properly  verified,  and  to  leave  it  with 
the  executor  or  administrator  a  reasonable  length  of  time  to  enable  him  to  deter- 
mine its  validity.-  Willis  v.  Marks,  493. 

EXEMPTION. 

Church  Not  Exempt  from  Mechanics'  Lien. 

1.  A  church  building  is  not  exempt  from  sale  on  execution  under  section  282  of 
Hill's  Code,  and  is  therefore  not  exempt  from  a  mechanics'  lien,  under  the  rule  that 
property  that  can  be  sold  on  execution  is  subject  to  liens.  It  is  also  true  as  a  gen- 
eral rule  that  one  cannot  claim  a  lien  on  properly  exempt  from  execution,  for  the 
obvious  reason  that  it  cannot  be  sold  by  judicial  process.— Harrisburg  Lumber  Com- 
pany v.  Washburn,  150. 

Homestead  Entry. 

2.  Under  section  2296,  Revised  Statutes  of  the  United  States,  land  acquired  by  a 
homesteader  on  government  domain  is  not  liable  for  a  debt  contracted  by  such  set- 
tler after  final  proofs  are  made  and  before  the  issuance  of  the  patent.—  Wall&wa 
National  Bank  v.  Riley,  289. 

EXHIBITS. 

To  make  an  exhibit  part  of  the  record  on  appeal  so  that  it  can  be  considered  it 
must  be  either  embodied  in  the  transcript,  or  attached  to  it,  and  properly  identified. 
—  latum  v.  Maesie,  140. 

FALSE  REPRESENTATIONS. 

Liability  of  Maker  of  Such  Statements.    See  Frau  d,  8. 
Measure  of  Damages  in  Such  Cases.    See  Fraud,  5. 

FILING  TRANSCRIPT  in  Supreme  Court. 

No  Jurisdiction  Unless  Filed  in  Proper  Time.    See  Supreme  Court,  10, 
FINAL  ORDER  that  is  appealable.    See  Appeal,  14, 15. 
FINAL  REPORT  of  Executors. 

Cannot  be  Reopened  or  Changed  Without  Notice.    See  Executors,  2. 
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findings  of  fact. 

Failure  to  Make  Fmnnras. 

1.  The  failure  of  the  trial  court  to  find  a  material  fact  cannot  be  signed  a* 
error,  unlets  tbe  record  shows  that  the  party  desiring  such  finding  made  due  request 
therefor,  which  was  refused.— latum  v.  Mastic  140. 

2.  A  party  is  entitled  as  a  matter  of  right  to  a  finding  by  the  court  on  every 
material  iMoe  made  by  the  pleadings,  and  it  is  reversible  error  not  to  make  and  file 
such  a  finding  without  a  request.— Moody  v.  Richards,  283. 

Duty  or  Trial  Coubt  to  Find  Material  Facts. 

8.  The  court,  in  the  trial  of  law  action  without  the  intervention  of  a  jury 
should  make  findings  of  fact  on  all  the  material  issues  made  by  the  pleadings.— 
Clark  v.  Bundy,  190. 

4.  The  consent  of  a  party  to  submit  his  cause  for  trial  without  a  jury  is  equiva- 
lent to  a  request  for  a  special  verdict  necessitating  a  finding  by  the  court  on  all  tbe 
material  issue*  involved,  under  Hill's  Annotated  Laws  of  Oregon,  g§  218-220.  provid- 
ing that  the  right  to  a  trial  by  Jury  may  be  waived  and  the  issues  of  fact  tried  by 
the  court,  which  must  state  the  facts  found.—  Moody  v.  Richards,  282. 

5.  When  a  law  action  is  tried  before  the  court  without  a  Jury  it  is  the  duty  of  the 
court,  of  its  own  motion,  to  make  findings  of  fact  covering  all  tbe  material  issues 
made  by  the  pleadings,  and  the  findings  ho  made  are  to  be  entered  in  the  journal 
and  constitute  the  foundation  for  the  Judgment.  In  the  absence  of  a  finding  on 
matter  essential  to  the  right  of  action  or  the  defense,  the  judgment  must  fail  for 
lack  of  support.— Moody  v.  Richards,  282. 

6.  The  court  sitting  as  a  jury  should  make  findings  of  fact  on  the  material  lame* 
made  bv  the  pleadings,  and  unless  it  does  so  the  case  will  be  remanded  for  further 
proceedings.—  Daly  v.  Lartcn,  685. 

Request  for  Finding  on  Collateral  Matter. 

7.  Where  a  question  which  is  not  put  in  issue  by  the  pleadings  becomes  impor' 
tant  as  bearing  on  the  issues  to  be  determined,  a  finding  thereon  by  the  trial  court 
fthould  be  requested,  and  an  exception  saved,  if  refused,  else  the  failure  to  make  a 
finding  cannot  be  reviewed  on  appeal.— Harris  v.  ZfarseA,  662. 

Court  Should  Find  Facts,  not  Conclusions. 

8.  Where  the  issue  of  adverse  possession  is  raised,  instead  of  merely  finding  tbe 
ultimate  question  whether  adverse  pos?e*sion  was  established,  the  court  should 
find  the  fact*  proven  on  that  subject.—  Clark  v.  Bundy,  190. 

Findings  by  Court— Admissions  in  Pleadings. 

9.  No  findings  of  fact  by  the  court  are  necessary  in  regard  to  facts  admitted  by 
the  pleadings,  and  it  has  been  held  that  all  the  facts  may  be  stipulated,  leaving 
onlv  deductions  of  law  to  be  made  by  the  court,  but  this  is  doubtful.— Moody  v. 
Richards,  282. 

FOREIGN  JUDGMENT  as  a  Cause  of  Action  to  Support  an  Attachment.    See 
Judgments,  4. 

FORFEITURE  OF  BAIL  BOND.    See  Bail  Bond. 

FORM  OF  BILL  OF  EXCEPTIONS.    See  Appeal,  26. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

Preferring  Creditors  by  Judgments— Void  assignment. 

1.  An  insolvent  debtor  cannot  confess  judgments  in  favor  of  certain  junior  at- 
taching creditors,  and,  after  executions  issued  on  such  judgments  have  been  levied 
on  his  property,  make  a  general  assignment,  thereby  dissolving  the  senior  attach- 
ments. Such  a  proceeding  is  a  fraud  on  the  as*i*nment  law,  and  will  not  be  per- 
mitted in  a  court  of  equity.—  0'  Oonnell  v.  Hansen,  173. 

Estoppel  by  Fraudulent  Conduct. 

2.  A  bank  which  induced  plaintiff  to  forego  levying'an  attachment  on  the  prop- 
erty of  their  common  debtor  by  its  promise  to  take  no  steps  to  secure  itself  until  an- 
other meeting  cou'd  be  had,  but,  before  such  meeting,  procured  a  chattel  mortgage 
from  said  debtor,  is  estopped  to  assert  the  priority  thereof  over  the  debtor's  subse- 
quent assignment  for  the  benefit  of  all  his  creditors.— bneU  v.  Baker  City  Bank,  250. 

Fraudulent  Misrepresentations. 

3.  Mere  knowledge  by  a  purchaser  of  the  boundaries  of  a  tract  he  is  about  to 
buy,  does  not  charge  him  with  knowledge  of  its  area  so  as  to  relieve  the  vendor 
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from  responsibility  for  his  fraudulent  representations  in  reference  thereto,  where 
the  tract  was  irregular  and  the  area  could  be  determined  only  by  actual  measure- 
ment by  a  skilled  person;  if  the  vendor  falsely  and  fraudulently  makeb  material 
misrepresentations  he  must  abide  the  consequences.—  Oatuston  v.  SturpU,  881. 

Fraud— Reckless  Statements. 

4.  Misrepresentations  of  material  matters  recklessly  made  as  of  one's  own 
knowledge,  without  knowing  whether  they  are  true  or  not.  render  the  maker 
liable  to  one  who  relies  and  acts  thereon  to  his  injury.—  Oawtton  v.  SturgU,  831. 

Measure  of  Damages  for  Fraudulent  Misrepresentations. 

6.  In  an  action  against  a  grantor  for  fraudulent  representations  as  to  the  area  of 
the  land  conveyed,  the  measure  of  damages  is  not  the  difference  In  value  between 
the  land  as  it  actually  existed  and  the  consideration  paid  therefor,  but  the  grantee 
may  recover  such  a  proportion  of  the  purchase  price  as  the  deficiency  bears  to  the 
represented  area;  in  other  words,  the  measure  of  damages  is  the  amount  paid  for 
the  deficiency,  irrespective  of  the  real  value  of  the  tract  actually  destroyed.— 
Oawston  y.  SturgU,  831. 

Note  Tainted  with  Fraud  — Burden  of  Proof. 

6.  The  production  of  a  promissory  note,  regular  upon  its  face,  and  bearing  the 
genuine  indorsement  of  the  payee,  raises  a  disreputable  presumption  that  the  note 
was  given  and  indorsed  for  a  sufficient  consideration,  and  was  indorsed  at  the  time 
and  place  of  its  execution,  ( Hill's  Code,  1 776,  subdivisions  21,  22.)  and  thus  estab- 
lishes a  prima  facie  case;  but  if  the  defendant  can  make  something  of  a  showing 
that  the  note  was  made  under  duress,  or  is  tainted  with  fraud,  the  burden  of  proof 
changes,  and  the  indorsee  must  show  under  what  circumstances  and  for  what  value 
he  became  possessed  of  the  note.  It  then  becomes  a  question  for  the  iury  whether 
there  was  a  consideration  for  the  note,  and  whether  the  indorsee  Is  a  bona  fide 
holder.—  Owen  v.  Snelt,  483. 

FRAUDS,  STATUTE  OF.    8ee  Statute  of  Frauds. 

GENERAL  APPEARANCE 

Appearance  to  Object  to  Jurisdiction  is  Special.    See  Appearance. 
GENERAL  ASSIGNMENT  FOR  CREDITORS. 

Void  for  Preferences  by  Judgments.    See  Assignment  for  Creditors. 
GENERAL  DEMURRER.    See  Pleading,  14. 
GOOD  FAITH. 

Presumption  as  to  Holder  of  Note.    See  Bills  and  Notes,  2. 

Assignee  for  Creditors  not  a  Purchaser  in  Good  Faith.    See  Assignment  for 
Creditors.  2. 

HARMLESS  ERROR. 

Error  in  admitting  a  preliminary  statement  made  by  the  accused  on  a  criminal 
prosecution  is  cured  where  he  subsequently  testifies  to  the  same  state  of  facts  set 
forth  therein.— Stale  v.  Hatcher,  809. 

HOMESTEAD. 

Public  Lands— Exemption  from  Debt.    See  Public  Lands. 

HOUSE  MOVING. 

Moving  a  building  a  short  distance  on  the  same  lot  and  raiding  it  are  within  the 
protection  of  a  statute  giving  a  lien  for  work  and  labor  performed  in  the  "  alteration 
or  repair  "  of  a  building,  if  such  moving  is  in  furtherance  of  a  general  plan  for  the 
alteration  and  repair  of  the  building.— Alien  v.  Ehoert,  429. 

IMPEACHMENT  OF  WITNE88. 

By  his  Involuntary  Confession.    See  Witnesses,  8. 
Foundation  for  Impeachment  by  Showing  Writing.    See  Witnesses,  5. 
Limitation  of  Right  to  Impeach  One's  Own  Witness.    See  Witnesses,  6. 
29  Or.— 45. 
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IMPLIED  PROMISE  TO  PAY.    See  Voluntary  Skrvige. 
IMPLIED  BEQUEST  TO  WORK.    See  Voluntary  Service. 
INCUMBRANCE  on  Government  Homestead.    See  Public  Lands. 


/  INDEFINITE  HIRING. 


Time  not  Employed— Burden  of  Proof.    See  Master  and  Servant,  1. 
INDICTMENT. 

Accessory  may  be  Charged  as  a  Principal.    See  Criminal  Law,  7. 
INDORSEE  may  be  Cosurety.    See  Bills  and  Nona,  3. 
INHUMAN  TREATMENT  as  Ground  for  Divorce. 

False  Charges  of  Adultery  are  Inhuman  Conduct.   See  Divorce. 
INJUNCTION. 
To  Prevent  Sale  for  Delinquent  Taxes. 

L  An  injunction  will  not  be  granted  to  restrain  a  saleot  land  for  delinquent 
taxes  because  of  overvaluation  where  the  taxpayer  failed  to  present  to  the  county 
board  of  equalization  objections  to  the  assessment.—  West  Portland  Park*. Kelly.  412. 

Jurisdiction  of  Equity  to  Prevent  Irreparable  Injury. 

2.  Courts  of  equity  have  power  to  interfere  by  injunction  to  prevent  an  injury 
to  land,  even  when  the  defendant  is  in  possession  and  is  claiming  under  an  adverse 
and  undetermined  title,  if  the  threatened  injury  will  cause  Irreparable  damage,  by 
which  is  meant  damage  that  cannot  be  compensated  by  any  certain  pecuniary  stand- 
ard. If  the  legal  title  to  the  land  involved  is  in  issue,  however,  aud  the  equitable 
jurisdiction  Ik  challenged,  the  injunction  will  be  continued  only  until  the  legal  title 
is  settled.— Norton  v.  Ehoert,  583. 

Remedy  at  Law— Mandatory  Injunction. 

8.  Where  a  brick  wall  is  built  partly  projecting  on  the  land  of  another,  the  per- 
son Intruded  upon  is  entitled  to  the  aid  or  equity  to  secure  its  removal,  for,  the  wall 
being  difficult  to  remove,  there  is  no  plain  or  adequate  remedy  at  law.  and  a  man- 
datory Injunction  should  be  Issued  requiring  the  offender  to  remove  the  structure 
from  plaintiff's  property.—  Norton  v.  Elwert,  683. 

INSOLVENTS  AND  INSOLVENCY. 

Preference  by  Insolvent— Void  General  Assignment. 

1.  In  view  of  section  3173  of  Hill's  Code,  which  provides  that  no  general  assign- 
ment shall  be  valid  unleos  made  for  the  benefit  of  all  creditors,  and  that  such  as- 
signment shall  have  the  effect  of  discharging  all  attachments  on  which  judgments 
shall  not  have  been  entered,  an  insolvent  debtor  cannot  confess  judgments  in  favor 
of  certain  junior  attaching  creditors,  and  then  make  an  assignment  the  effect  of 
which  will  be  to  dissolve  the  sea i or  attachments.  Such  an  assignment  will  be  void, 
even  though  the  junior  attaching  creditors  did  not  know  of  his  intention  to  assign, 
for  Its  effect  would  be  to  prevent  instead  of  accomplish  an  equitable  distribution  cf 
the  debtor's  property.  The  assignment  being  void,  the  senior  attachments  will  not 
thereby  be  discharged.— 0*ConneU  v.  Hansen,  173. 

Confession  of  Judgments  —  Preference  by  Insolvent. 

2.  A  judgment  confessed  in  pursuance  of  a  demand  for  some  security  by  a  cred- 
itor who  knows  that  the  debtor  is  insolvent  is  not  void  as  an  unlawful  preference, 
although  the  debtor  intended  at  the  time  to  make  an  assignment,  where  the  cred- 
itor had  no  knowledge  of  such  intention.—  O'OonneU  v.  Hansen,  173. 

INSTRUCTIONS  TO  JURIES. 

Must  not  Assume  Existence  of  Disputed  Facte.    See  Trial,  4, 10. 
Verdict  may  Sometimes  be  Directed.    See  Trial.  6. 
Instructions  must  be  Considered  as  a  Whole.    See  Trial,  1. 
Mubt  be  Confined  to  Matters  in  Issue.    See  Trial,  5. 
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insurance. 

Limitation  op  Action  on  Insurance  Policy. 

1.  The  time  limited  for  the  commencement  of  an  action  upon  a  policy  of  insur- 
ance, under  a  provision  that  no  action  on  the  policy  shall  be  su&talned  until  after 
full  oompliauce  by  the  insured  with  all  the  "foregoing"  requirements,  nor  unless 
commenced  within  six  months  next  after  the  fire,  begins  to  run  at  the  date  of 
the  fire,  notwithstanding  a  provision  that  loss  shall  not  he  payable  until  sixty  days 
after  satisfactory  proof  of  loss.—  Egan  v.  Oakland  Insurance  Company,  408. 

Proofs  Must  Follow  Allegations. 

2.  The  general  rule  that  the  proofs  must  follow  the  allegations,  applies  to  ac- 
tions ott  insurance  policies  as  well  as  to  other  actions,  and  In  an  action  on  afire 
policy  plaintiff  cannot  plead  t&at  he  furnished  the  required  proofs  of  loss,  and  re- 
cover on  evidence  that  such  requirement  had  been  waived.—  Long  Creek  Building 
Association  v.  Stale  Insurance  Company,  569. 

Authority  of  Insurance  Agent. 

3.  The  mere  authority  of  the  agent  of  an  insurance  company  to  solicit  appli- 
cations for  insurance,  to  countersign  and  deliver  policies,  and  to  receive  and  trans- 
mit premiums,  does  not  carry  with  It  authority  to  receive  payment  upon  a  premium 
note  which,  by  its  terms,  is  payable  at  the  home  office  of  the-©ompany,  aud  which 
Is  not  in  the  possession  of  the  agent  at  the  time.— Long  Creek  Building  Association  v. 
Stale  Insurance  Company,  570. 

Payment  of  Premium. 

4.  Where  the  iss.ie  was  whether  the  payment  by  the  issured  of  a  premium  note 
to  an  ape  at  who  had  not  possession  thereof  was  payment  to  the  company,  It  ap- 
peared that  the  note,  by  its  terms,  was  payable  at  the  home  office ;  that,  before  the 
note  came  due.  the  company  notified  plaintiff  of  the  fact,  and  that  no  agent  or 
other  person  had  authority  to  collect  it,  or  receive  payment  therof,  unless  ne  had 
the  note  in  his  possession  at  the  time.  Held,  that  it  was  error  to  charge  the  jury 
that  such  notice  was  not  binding  on  the  plaintiff,  unless  the  company  showed  that 
its  terms  had  been  accented  by  the  plaintiff.— Long  Creek  Building  Association  v. 
Stale  Insurance  Company,  o70. 

"IRREPARABLE  INJURY"  Defined.    See  Words  and  Phrases. 

JEOPARDY. 

Conviction  of  Lower  is  Acquittal  of  Higher  Degree.    See  Criminal  Law,  6. 
JOINDER  OF  CAUSES  OF  ACTION. 

For  Breach  of  Contract  and  on  Account.    See  Pleading,  15. 
JOINT  JUDGMENT.    Where  Parties  are  Jointly  Interested.    See  Judgment,  9. 
JUDGE'S  CERTIFICATE. 

Stenographic  Notes  must  have  Judge's  Certificate.    See  Supreme  Court,  9. 
Bill  of  Exceptions— Judge's  Certificate  Is  Conclusive.    See  Supreme  Court,  4. 
JUDGMENTS. 
Preference  of  Creditor  by  Judgment. 

1.  A  Judgment  confessed  by  an  insolvent  debtor  on  a  just  demand  is  not  void 
as  an  unlawful  preference,  although  the  debtor  there  intended  to  make  a  general 
assignment,  unless  the  judgment  creditor  knew  of  such  intention  when  he  accepted 
the  judgment.—  0*  OonneU  v.  Hansen,  178. 

Preference  by  Judgment  — Void  General  Assignment. 

2.  An  insolvent  debtor,  after  several  attachments  have  been  levied  on  his 
property,  cannot  confess  judgments  in  favor  of  some  such  creditors  and  then  make 
a  general  assignment  which  will  dissolve  the  balance  of  the  attachments  before 
they  can  be  reduced  to  judgment.  Such  a  course  would  accomplish  an  inequitable 
distribution  of  the  debtors's  property,  the  very  thing  that  section  3173  of  Hill's  Code 
was  designed  to  prevent.—  O'Conntll  v.  Hansen,  173. 

Special  Appearance— Personal  Judgment. 

3.  A  special  appearance  for  the  purpose  of  objecting  to  the  jurisdiction  of  the 
court,  and  of  moving  to  quash  an  attachment,  does  not  constitute  a  general  appear- 
ance authorizing  a  personal  judgment  against  a  defendant.— Mever  v.  Brook*.  204 
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JUDGMENTS— Concluded. 

Fobeign  Judgment  as  Support  fob  a*  Attachment. 

4.  A  provision  in  a  foreign  decree  of  foreclosure,  that  the  plaintiff  may  bare 
execution  for  tbe  deficiency  arising  from  tbe  sale  of  the  mortgaged  property.  If  such 
proceeds  are  insufficient  to  pay  tbe  amount  of  ibe  judgment,  does  not  affect  it  at  a 
money  judgment  which  will  support  an  attachment  action  in  another  state  for  the 
amount  of  the  deficiency.—  Meyer  ▼.  Brook*,  208. 

Fobeion  Judgment— Contract. 

5.  A  n  action  on  a  foreign  judgment  is  an  action  on  "  contract,  express  or  Implied, 
for  the  direct  payment  of  money."  within  the  meaning  of  section  144  of  Hill's  Code, 
authorizing  attachments  in  such  cases.—  Meyer  v.  Brook*,  203. 

Default  by  Excusable  Neglect-  Discretion  op  Coubt. 

6.  Action  of  the  trial  court  in  refusing  to  set  aside  a  default  judgment  on  the 
ground  of  excusable  neglect,  under  section  102  of  Hill's  Code,  is  discretionary,  and 
will  be  disturbed  only  for  manifest  abuse.— A*kren  ▼.  Squire,  228. 

Void  Default  Judgment 

7.  a  defective  statement  of  the  cause  of  action  does  not  render  toM  a  judgment 
by  default.—  Atkren  v.  Squtre,229. 

Appeal  pbom  Void  and  Voidablb  Decree. 

8.  While  a  defendant  may  appeal  from  a  void  default  judgment  or  decree  no 
appeal  w  in  lie  from  a  merely  voidable  judgment  or  decree  entered  on  default— 
Askren  v.  Squire,  229. 

Joint  Judgment— Practice. 

9.  In  an  action  against  a  husband  and  wife  Jointly,  where  the  answer,  the 
defv  nae,  and  tbe  finding*  are  all  joint,  a  judgment  in  their  Joint  favor  is  proper.— 
Walton  v.  Buckler,  236. 

Personal  Liability  fob  Local  Improvements. 

10.  Under  a  charter  authorizing  a  city  to  improve  and  repair  streets  at  the  ex- 
pense of  the  owners  of  tbe  lota  abutting  upon  such  improvements,  the  city  cannot 
ret  over  a  personal  judgment  against  such  owner,  but  the  expense  is  a  charge  only 
upon  the  abutting  property.  —  Ivatihoe  v.  Oily  oj  Enterprise,  245. 

How  Long  Power  of  Judge  to  Vacate  Judgment  Continues. 

11.  Failure  of  an  appellant  who  has  served  notice  of  appeal  with  an  under- 
taking t  lie  re  for,  to  submit  hta  bill  of  exceptions  within  the  time  limited  by  the  trial 
judge  after  the  expiration  of  the  term,  does  not  prevent  the  judge  from  thereafter 
signing  the  bill  of  exceptions  or  vacating  the  judgment.— Henrichsen  v.  Smith,  475. 

Vacating  Judgment  bt  Successor  of  Trial  Judge. 

12.  A  Judgment  4s  properly  vacated  and  a  new  trial  granted,  where  an  appeal 
has  been  taken  therefrom  and  the  trial  judge  dies  before  signing  the  bill  of  excep- 
tions which  presents  disputed  issues  of  fact,  and  the  judge  who  succeeds  him  in 
oftice  refuses  to  sign  the  bill  because  of  his  ignorance  of  the  facts.— Henrichsen  v. 
S.iuth,  476. 

JUDICIAL  NOTICE. 

Matters  Dehobs  the  Record. 

1.  In  quo  warranto  for  possession  of  a  public  office,  the  fact  that  the  relator, 
sin co  the  commencement  of  the  action,  has  abandoned  the  office  by  accepting  an- 
other cannot  be  urged  as  a  defense  on  appeal,  where  this  fact  is  not  shown  by  the 
record.— State  ex  rel  v.  Steven*,  465. 

Pleading  Statute— Judicial  Notice. 

2.  A  complaint  in  an  action  to  oust  a  person  from  an  office  her  right  to  which 
depends  upon  tbe  constitutionality  of  a  statute  need  not  set  out  the  statute  nor  al- 
lege Its  constitutionality,  as  tbe  court  will  take  judicial  knowledge  of  its  existence 
and  provisions,  and  besides,  a  general  allegation  that  the  defendant  unlawfully  in- 
trudes into  and  usurps  the  office  is  sufficient  to  call  upon  him  to  disclose  his  title.— 
Slate  ex  rel.  v.  Steven*,  464. 

JUDICIAL  SALES. 

Church  Edifice  May  be  Sold  Under  Lien.    See  Executions,  1. 

When  Government  Homestead  is  not  Subject  to  Sale.    See  Executions,  2. 
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JURISDICTION. 


To  Consider  Supplemental  Report  of  Executor.    See  Executors,  2. 
To  Determine  Set-off  Against  Claim  of  Distributee.    See  Executors,  8. 
Of  Supreme  Court  Depends  on  when  Transcript  is  Filed.    See  Appeal,  8. 
Rule  Fourteen  of  Supreme  Court  on  Abandoned  Appeals.    See  Appeal,  19. 
Scope  of  Decree  in  Mechanics'  Lien  Cases.    8ee  Equity,  8. 
Of  Equity  to  Prevent  Irreparable  Injury.    See  Equity,  4. 

JUSTICE'S  COURTS. 

Amendment  of  Pleadings  on  Appeal  from.    See  Courts,  2. 

JUSTIFICATION  OF   SURETIES. 

Where  an  undertaking  on  appeal  is  ineffectual  by  reason  of  the  sureties  failing 
to  justify  after  being  excepted  to.  and  there  has  been  no  culpable  fault  by  appel- 
lant, the  supreme  court  may  permit  a  new  undertaking  to  be  filed,  under  the  pro- 
visions of  section  537,  subdivisions  3  and  4,  Hill's  Code— Matlock  v.  wheeler,  64. 

LANDLORD  AND  TENANT. 

A  tenant  cannot  acquire  title  by  adverse  possession  unless  he  openlv  and  ex- 
plicitly disclaims  any  holding  under  his  former  landlord,  and  unreservedly  asserts 
that  he  Is  the  owner  of  the  true  title,  all  with  the  knowledge  of  the  former  claim- 
ant.— Nesdey  v.  Ladd,  855. 

LARCENY  BY  BAILEE.    See  Criminal  Law  and  Evidence,  18. 

LATIN  MAXIMS. 

Qui/aeit  per  aUurn  factt  per  se  —  Stuf.e  v.  Sleeves,  92. 
Expressto  unius  cxclusto  aUerius.—Harris  v.  Harsch,  568. 

LIBEL. 

What  Constitutes  Libel. 

1.  A  publication  charging  plaintiff  with  having  been  arrested  for  larceny,  com- 
menting on  her  kleptomaniac  tendencies,  and  stating  thaj  stolen  property  was 
found  in  her  apartments,  is  libelous  per  se,  unless  privileged,  for  it  will  probably 
cause  plaintiff  pecuniary  loss,  will  injure  her  association  with  the  community 
where  she  lives,  and  expose  her  to  public  contempt— Thomas  v.  Bowen,  258. 

Libel— Presumption  of  Malice. 

2.  When  a  publication  is  libelous  per  se.  the  falsity  thereof  and  defendant's 
malice  will  be  presumed,  though  both  are  alleged,  where  plaintiff  does  not  base  her 
right  of  action  on  such  allegations.— Thomas  v.  Bowen,  258. 

LIENS. 

Vendor's  Lien.    See  Vendor's  Lien. 

Mechanics'  Lien.    See  Mechanics'  Liens. 

LIMITATIONS  OF  ACTIONS.    See  Statute  op  Lootationb. 

LOCAL  IMPROVEMENTS. 

Personal  Liability  of  Abutting  Owner.    See  Municipal  Corporations, 

LUMP  CHARGE  as  Affecting  Right  to  Lien.    8ee  Mechanics'  Liens,  i  5. 

MALICE,    i 

Presumption  in  Libel  Cases. 

1.  M  alice  will  be  presumed  where  a  publication  is  libelous  per  $e.—  Thomas  v. 
Bowen.  258. 

Wrongful  Attachment— Allegation  of  Malice. 

2.  An  allegation  that  an  attachment  was  sued  out  maliciously  and  without 
probable  cause  is  absolutely  aevesaary  to  sustain  an  action  for  damages  because  of 
an  unlawful  attachment-  MUehtU  v.  Silver  Lake  Lodge,  294. 
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MAP.?.IAOE  AND  DIVORCE. 

False  Charge  of  Adultery  as  Ground  for  Divorce    See  Divorce. 
MASTER  AND  SERVANT. 
Indefinite  Employment— Burd to  op  Proof. 

1.  A  general  Indefinite  employment  to  perform  certain  services  at  a  stipulated 
compensation  per  monib,  without  any  agreement  as  to  the  period  of  employment, 
terminates  when  the  employe  ceases  to  work,  in  the  absence  of  some  Agreement  10 
the  contrary,  and  the  burden  of  proof  is  on  tne  employe  to  show  *.hat  he  was  to 
receive  pay  for  additional  time  while  he  was  not  working.—  Barlow  v.  Taylor  Min- 
ing Company,  132. 

Question  for  Jour. 

2.  In  an  action  by  an  employe*  to  recover  compensation  under  a  contract  of 
Indefinite  hiring  for  a  period  while  not  actually  working,  the  question  bow  long, 
under  an  agreement  of  the  parties,  the  em  ploy  6  was  to  receive  compensation  while 
not  actually  at  work,  is  for  the  jury.-  Bartow  v.  Taylor  Mining  Company,  132. 

MATERIAL  MAN  la  not  Usually  a  Contractor.   See  Mechanics'  Liens,  L 

MAXIMS. 

English. 

Void  in  Part,  Void  in  toto.-O'OonncU  v.  Hansen,  178. 
Latin. 

Qui  Facit  per  AUum  Facit  per  *«.— Slate  v.  Sleeves,  92. 

Expressio  Vnius  Exclusio  Atterius.—  Harris  v.  Harsch,  508. 

MEASURE  OF  DAMAGES. 

In  Case  of  Breach  of  Contract  of  Sale.    See  Damages,  1,  x, 
For  Fraudulent  Misrepresentations.    See  Damages,  4. 

MECHANICS'   LIENS. 

"Original  Contractor." 

1.  A  material  man  who  has  no  contract  for  the  erection  of  a  building,  but  who 
furnishes  material  directly  to  the  owner  for  use  in  its  construction,  from  time  to 
time,  on  a  running  account,  is  not  an  "  original  contractor"  within  the  meaning  of 
rection  8673,  Hill's  Code,  and  must  file  his  claim  for  a  lien  within  thirty  days  alter 
i be  last  matcral  is  furnished,  or  after  the  completion  of  the  building.—  Ituna*  v. 
Henderson,  116. 

Effect  of  Revival  of  Lien  on  Rights  of  Mortgager. 

2.  The  furnishing  of  additional  articles,  by  agreement  with  the  owner,  after  the 
expiration  of  the  time  limited  for  filing  the  lien,  for  the  purpose  of  reviving  the 
Tight,  will  not  have  that  effect  as  against  a  mortgagee  who  is  not  a  party  to  the 
transaction.—  Inman  v.  Henderson,  116. 

Priority  of  Lien  over  Mortgage. 

8.  The  lien  of  a  mortgage  on  land  taken  after  the  commencement  of  the  erec- 
tion of  a  building  thereon  is  subordinate,  under  Hill's  Code,  §3671,  to  liens  for  ma- 
terials used  in  the  construction  of  the  building.— Harrisburg  Lumber  Company  v. 
Washburn,  151. 

Lumping  Charge  for  Lienarlb  and  Nonlienaslb  Items. 

4.  The  fact  that  a  claim  of  lien  for  material  used  in  a  building  Includes  ma- 
terial used  in  a  sidewalk  around  the  lot  on  which  the  building  is  located  will  not 
Invalidate  the  lien,  where  an  itemized  statement  in  the  claim  renders  it  possible  to 
determine  the  exect  amount  of  lumber  used  iu  the  sidewalk,  and  the  precise  sum 
charged  therefor.—  Harrisburg  Lumbtr  Company  v.  Washburn,  150. 

5.  Where  llenable  and  nonli enable  items  are  included  in  one  contract  for  a 
specific  sum,  or  are  made  the  basis  of  a  lump  charge,  the  benefit  of  the  lien  law  Is 
lost.  But  where  a  demand,  honestly  made,  consists  of  several  distinct  items,  separ- 
ately charged  so  that  they  can  be  segregated,  some  of  the  items  being  lienable  and 
others  not,  the  lieu  will  be  enforced  for  the  lienable  items.—  Atten  v.  Elveri,  428. 
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MECHANICS'  LIENS  — Costinued. 

"Building"  Defined. 

6.  A  church  occupied  by  a  religious  society  Is  a  "building,"  within  the  mean- 
ing of  section  8669,  Hill's  Code,  giving  a  lien  for  material  used  in  the  construction 
ot  any  "building,"  and  is  subject  to  levy  and  sale  on  execution,  it  not  being  ex- 
empt under  section  282,  Hill's  Code.— Harrisburg  Lumber  Company  v.  Washburn,  150. 

Mechanics'  Lien— Estate  Conveyed  by  Deed  —  Parties. 

7.  A  deed  conveying  land  to  the  trustees  of  a  church,  and  their  successors,  in 
trust  for  the  ministry  and  membership  of  the  church,  subject  to  its  discipline  and 
order,— conveys  the  entire  estate  of  the  grantor,  and  vests  such  an  estate  in  the 
trustees  as  to  authorize  them,  with  the  consent  of  the  society,  to  create  a  debt  sub- 
jecting the  property  to  a  mechanic*'  lien,  which  may  be  foreclosed  without  making 
the  grantor  a  party  defendant.— Harrisburg  Lumber  Company  v.  Washburn,  150. 

Description  in  Lien. 

8.  A  notice  claiming  a  lien  on  a  designated  church  in  a  certain  town,  for  ma- 
terial furnished,  though  it  describes  the  lots  on  which  the  building  is  situated  as 
lying  in  an  addition  which  does  not  exist,  is  sufficient,  under  Hill's  Code,  28673, 
which  requires  a  description  sufficient  for  identification  only,  where  it  is  shown 
that  there  is  but  one  church  of  that  name  in  the  town,  and  that  it  was  built  by  the 
contractor  to  whom  the  material  was  furnished.—  Harrisburg  Lumber  Company  v. 
Washburn,  150. 

Statement  of  amount  Due. 

9.  A  mechanics'  lien  is  not  invalidated  because  of  a  mistake  in  computation  in 
favor  of  the  lien  claimant  in  the  notice  of  lien,  although  the  statute  requires  such 
notice  to  contain  a  true  statement  of  the  demand.—  Harrisburg  Lumber  Company 
v.  Washburn,  151. 

10.  Where,  under  a  contract  with  the  owner  of  a  building,  material  of  less 
value  than  that  specified  in  the  contract  was  furnished,  the  fact  that  the  notice  of 
lien  therefor  claimed  the  contract  price  for  the  material  without  any  deductions  for 
such  difference,  did  not  render  the  notice  defective,  under  section  3673,  Hill's  Code, 
requiring  it  to  contain  a  true  statement  of  the  demand  after  deducting  all  just 
credits,  where  the  owner  knowingly  accepted  and  used  the  material,  and  the  fail- 
ure to  make  the  deduction  was  unintentional.— Alien  v.  Elwert,  428. 

Person  to  Whom  Materials  were  Furnished. 

11.  Where  material  is  furnished  for  a  building  under  a  contract  dire<*tly  with  the 
owner,  a  notice  of  lien  stating  that  such  material  was  furnished  to  the  owner  is 
sufficient,  though  it  was  actually  ordered  and  received  by  an  agent  of  the  owner. 
In  such  case  the  act  of  the  agent  is  the  act  of  the  principal— Allen  v.  Elwert,  429. 

Evidence  of  Use  in  Building. 

12.  Evidence  that  material  contracted  for  was  delivered  at  a  building,  and  that 
a  large  part  of  such  material  was  used  in  the  building,  without  any  evidence  that 
any  of  It  was  not  so  used,  is  sufficient  to  show  that  it  was  all  used  in  the  construc- 
tion of  the  building,  within  section  3669  of  Hill's  Code,  giving  a  right  of  lien  for 
material  furnished  "  to  be  used  in  the  construction,  alteration,  or  repair  of  a  (wild- 
ing." This  concedes  but  does  not  decide  that  materials  must  be  actually  used  in 
the  building  to  sustain  a  lien.— Allen  v.  Elwert,  429. 

Statement  that  Material  was  Actually  Used. 

18.  The  claim  need  not  contain  anything  beyond  the  requirements  of  the  statute; 
therefore  it  need  not  state  that  the  material  furnished  was  actually  used  in  the 
building.— Allen  v.  Elwert,  429. 

Requirements  of  Notice  of  Lien. 

14.  Section  3669  of  Hill's  Code  gives  a  lien  to  one  furnishing  materials  "  to  be 
used  in  the  construction  *  *  *  of  a  building,"  but  the  lien  so  given  is  dependent 
upon  the  claim  provided  for  by  section  3673,  and  when  a  claim  is  properly  filed  con- 
taining all  the  requirements  ef  that  section,  the  qaestien  whether  the  claimant's 
demand  will  in  fact  support  the  lien  is  a  matter  of  pleading  and  proof.— Allen  v. 
Elwert,  429. 

Immaterial  Variance  in  Dates  of  Fubnibhinq  Materials. 

15.  Where  a  notice  of  lien  alleged  that  the  material  was  delivered  between  cer- 
tain dates,  proof  that  a  small  part  of  it,  though  charged  as  delivered  within,  was 
actually  delivered  prior  to,  the  time  specified,  the  variance  was  immaterial.— Allen 
v.  Elwert,  429. 
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MECHANICS'  LIENS— Concluded. 

Novation— Credit  on  Lien. 

16.  Where  the  owner  of  a  building,  by  agreement  with  a  malarial  man  and  eon- 
tractor,  paid,  out  of  money  due  the  contractor  the  account  of  the  material  man 
against  him  for  material  furnished  for  the  buttdlng,  she  could  not  claim  as  a  credit 
a  deduction  to  which  the  contractor  was  entitled  for  material  returned.— AUen  v. 
El%oertt  429. 

Lien  for  Moving  a  Hoube. 

17.  Moving  a  building  a  short  distance  on  the  same  lot  and  raising  it  are  within 
the  protection  of  a  statute  giving  a  lien  for  work  and  labor  performed  in  the  "alter- 
ation or  repair  "  of  a  building,  if  such  moving  is  in  furtherance  of  a  general  plan 
for  the  alteration  and  repair  of  the  building.— Alien  v.  Elwert,  429. 

Lien  fob  Use  of  Tools  and  Hauling  Same. 

18.  No  lien  can  be  claimed  against  a  building  for  the  use  of  tools  and  appliances 
used  in  moving  and  raising  it,  or  for  transporting  them  to  and  from  the  building, 
under  a  statute  giving  a  lien  for  materials  furnished  "to  be  used  in  the  construc- 
tion, alteration,  or  repair  "  of  a  building.— Allen  v.  Eiwert,  429. 

Scope  of  Decree  in  Mechanics'  Lien  Cases. 

19.  An  equity  court  is  entirely  without  jurisdiction  to  enter  a  judgment  or  de- 
cree in  a  mechanics'  lien  case  against  the  property  owner  in  excess  or  the  amount 
for  which  the  lien  is  allowed.  Its  power  ends  with  the  ascertainment  of  the 
amount  of  the  lien  and  its  enforcement.  And  this  is  true  even  where  the  contract 
i*  directly  with  the  property  owner.— Allen  v.  Elwert,  429. 

MI3LEADING  INSTRUCTIONS  TO  JURY. 

Instructions  Must  Be  Confined  to  Matters  in  Issue.    See  Trial,  5, 

M  ^REPRESENTATIONS. 

Knowledge  of  Vendee— Liability  of  Vendor.    See  Fraud,  S. 
Misrepresentations  Recklessly  Made.    8ee  Fraud,  4. 

MORAL  TURPITUDE.    Discussed  in  Ex  parte  Mason,  21-24. 

M0RTGAGE8. 

Mortoaos  on  Dower  —  Pleading. 

1.  A  complaint  in  a  suit  to  enforce  a  mortgage  on  a  widow's  dower  interest 
must  Bhow  the  facts  from  which  the  portion  of  the  mortgage  debt  properly  charge- 
able to  such  dower  interest  can  be  ascertained.— Fowle  v.  House,  114. 

Mortgage  Chargeable  Against  Dower. 

2.  The  amount  of  a  mortgage  debt  chargeable  on  a  widow's  dower  interest  is 
such  proportion  thereof  as  the  gross  value  of  her  life  estate  in  the  mortgaged 
premises,  on  the  date  of  Its  determination,  bears  to  the  value  of  the  entire  premises, 
lo  be  ascertained  on  the  principles  of  law  applicable  to  the  valuation  of  life  estates. 
— Fowle  v.  House,  114. 

Effect  of  Revival  of  Lien  on  Rights  of  Mortgagee. 

3.  The  furnishing  of  additional  articles,  by  agreement  with  the  owner,  alter  the 
expiration  of  the  time  limited  for  filing  a  mechanics'  lien,  for  the  purpose  of  reviv- 
ing the  right,  will  not  have  that  effect  as  against  a  mortgagee  who  is  not  a  party  to 
the  transaction.— Inman  v.  Henderson,  116. 

Priority  of  Liens  Over  Mortgage. 

4.  The  lien  of  a  mortgage  on  land  taken  after  the  commencement  of  the  erec- 
tion of  a  building  thereon  is  subordinate,  under  Hill's  Code,  g  3671,  to  liens  for  ma- 
terials used  in  the  construction  of  the  building.— Harrisburg  Lumber  Company  v. 
Washburn,  151. 

Attachment  After  Exhausting  Mortgage  Security. 

5.  Upon  a  motion  to  set  aside  an  attachment  upon  the  ground  that  the  action  In 
which  the  judgment  forming  the  basis  of  the  action  was  rendered  was  for  the  fore- 
closure of  a  mortgage  upon  real  property,  and  because  it  does  not  appear  that  the 
mortgage  security  has  been  exhausted,  it  will  be  presumed  that  a  payment  alleged 
in  the  complaint  to  have  been  made  on  the  judgment  was  from  the  proceeds  of  the 
mortgaged  premises,  where  the  affidavit  for  the  writ  states  that  the  judgment  a     * 
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on  1b  not  secured  by  any  mortgage,  lien,  or  pledge,  and  tbe  complaint,  while  not 
averring  that  the  mortgage  security  has  been  exhausted,  dees  not  deny  it.  —Meyer  v. 
Brooks,  203. 

Mortgage  Sale— Redemption— Rights  of  Purchaser. 

6.  After  an  execution  sale  was  set  aside,  without  disturbing  the  possession  of 
the  purchaser,  he  procured  an  order  allowing  him  to  remove  a  building  on  the 
premises  to  a  place  where  it  would  be  safe  from  destruction,  and  directing  that  the 
cost  thereof  should  be  a  charge  upon  the  mortgaged  property.  On  a  second  sale 
thereof,  the  premises  were  sold  to  said  purchaser  ler  the  amount  of  his  original  bid. 
After  the  first  sale,  but  before  the  making  of  said  order,  a  judgment  was  obtained 
against  the  mortgagor  by  another  creditor.  Held,  that  under  Hill's  Code,  jj  301,  pro- 
viding that  a  lien  creditor  may  redeem  if  the  purchaser  be  also  a  creditor  having  a 
lien  prior  to  that  of  the  redemptloner,  by  paying  the  amount  of  such  Hen  with  in- 
terest, the  purchaser  could  not  require  the  redemptioner  to  pay  the  expense  of 
moving  the  building  in  addition  to  the  amount  of  the  bid  at  the  second  Bale  with 
interest,  for  no  court  can  change  or  affect  the  statutory  rights  of  a  redemptioner.— 
Doerhoefer  v.  Ihi .  -.7,  305. 

Constitutional  Law— Enlarging  Time  for  Redemption. 

7.  An  act  enlarging  the  time  for  redeeming  real  property  sold  on  execution  is 
unconstitutional  as  applied  to  sales  on  mortgages  that  were  executed  prior  to  the 
passage  of  such  act,  as  in  such  case  there  would  be  an  impairing  of  the  obligation 
of  a  contract.—  State  ex  ret.  v.  Sean,  580. 

MOTION  TO  DISMISS  APPEAL. 

For  Failure  of  Sureties  to  Justify.    See  Appeal,  1. 

MOVING  HOUSES  is  not  Lienable  Work.    See  Mechanics'  Liens,  17. 

MUNICIPAL  CORPORATIONS. 

Under  a  charter  authorizing  a  city  to  improve  and  repair  streets  at  the  expense 
of  the  owners  of  tho  lots  abutting  upon  such  improvements,  the  city  cannot  recover 
a  personal  judgment  against  such  owner,  but  the  expense  is  a  charge  only  upon  the 
abutting  property.— Ivanhoe  v.  City  of  Enterprise,  245. 

MUTILATION  OF  PUBLIC  RECORD. 

What  is  not  a  "  Publie  Record,  Paper,  or  Writing."    See  Criminal  Law.1. 
NEGLECT  as  an  Excuse  for  a  Default  Juugment 

Action  of  Trial  Court  Is  Discretionary.    See  Discretion  of  Court,  4. 

NEGLIGENCE. 

A  person  who,  in  tbe  daytime,  and  in  a  place  where  the  view  is  unobstructed, 
attempts  to  cross  a  street  railway  track  im mediately  in  front  of  an  approaching  car. 
without  looking  to  see  whether  a  car  is  near,  and  is  struck  and  injured,  is  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery,  and  it  is  for  the  jury  to  say 
whether  such  negligence  occurred.— Smith  v.  City  Railway  Company,  539. 

NEGOTIABLE  INSTRUMENTS.    See  Bells  and  Notes. 

NEW  TRIAL. 

Time  Within  Which  Order  May  re  Made. 

1.  Where  notice  of  appeal  was  served  and  filed,  tbe  bond  was  given,  and  an 
order  extending  beyond  the  term  the  time  for  presenting  a  bill  of  exceptions  was 
made  before  adjournment  of  the  term,  such  order  operated  to  retain  jurisdiction  in 
the  trial  court,  mo  that  a  subsequent  order  made  after  the  term  granting  a  new  trial 
is  not  appealable  on  the  ground  that  it  is  void.— Henrichsen  v.  Smith,  475. 

DhATH  of  Trial  Judge— Duty  of  Successor  to  Grant  New  Trial. 

2.  A  judgment  is  properly  vacated  and  a  new  trial  granted,  where  an  appeal 
has  been  taken  therefrom  and  the  trial  judge  dies  before  signing  the  bill  of  excep- 
tions which  presents  disputed  issues  of  fact,  and  the  Judge  who  succeeds  him  in 
office  refuses  to  sign  the  bill  because  of  his  ignorance  of  the  facts.—  Henrichsen  v 
Smith,  476. 

29  Ob.— 46. 
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NEW  TRIAL— Concluded. 

3.  A  successor  of  a  trial  judge  need  not  settle  and  sign  a  bin  of  exception* 
where  bin  only  knowledge  of  the  facia  concerning  the  trial  is  derived  from  the  short- 
hand notes  of  the  official  court  reporter.  He  may  in  such  cases  grant  anew  trlaL— 
Hcnrichxn  v.  Smith,  475. 

NON8UIT. 

Pbebttm  pnoir  or  Sufficient  Evidence. 

1.  Where  It  Is  assigned  as  error  that  a  motion  of  nonsuit  was  improperly  over- 
ruled, *ud  it  does  not  appear  affirmatively  that  the  bill  of  exceptions  contains  all 
the  evidence,  It  will  be  presumed  in  favor  of  the  judgment  that  there  was  sufficient 
evidence  to  warrant  a  submission  to  the  jury.— Schaefer  v.  Stein,  147. 

Findings  bt  Court. 

2.  A  special  And  ins:  of  the  trial  court  in  an  action  for  contribution  of  the  exist 
ence  of  a  collateral  agreement  between  a  guarantor  and  a  surety  of  a  promissory 
note,  making  them  cosureties  as  between  themselves,  will  not  be  disturbed  on 
appeal,  in  the  absence  of  a  motion  for  nonsuit— Montgomery  v.  Poet,  320. 

NOTE8.    Bee  Bills  and  Nora. 

NOTICE. 

To  Interested  Parties — Executors'  Reports.    See  Ex  ecotobs,  2. 
Judicial  Notice  of  Statutes.    See  Pleading,  18. 

NOTICE  OF  APPEAL. 

Need  not  State  Amount  of  Cost  B11L    See  Appeal,  11. 
Where  it  May  be  Served  on  Attorney.    See  Appeal,  12,  IS. 
Necessary  to  an  Appeal  in  a  Law  Action.    See  Appeal,  23, 24. 

NOVATION. 

Where  the  owner  of  a  building,  by  agreement  with  a  material  man  and  eon- 
tractor,  paid,  out  of  money  due  the  contractor,  the  account  of  the  material  man 
sgsinst  him  for  material  furnished  for  the  building,  the  could  not  claim  as  a  credit 
a  deduction  to  which  the  contractor  was  entitled  for  material  returned.— bitten  v. 
ElwcrUW. 

OBLIGATION  OF  CONTRACTS,  Impairment  of.    8ee  Constitutional  Law,  11. 

OBJECTIONS  NOT  RAISED  BELOW.    See  Appeal,  16. 

OFFSET.    See  Set-off. 

OPINION  OF  JUROR. 

Opinion  of  Juror  on  Guilt  of  Codefendant.    See  Tbial,  8. 

OPIUM. 

The  mere  possession  of  opium,  except  under  the  circumstances  specified  In  the 
statute  may  be  made  a  crime.—  Ex  parte  Mon  Luck,  421. 

OREGON  CA8ES  Applied,  Approved,  Followed,  Distinguished,  Criticised;  and 
Overruled  in  this  volume:  — 

Aiken  v.  Ooolidge,  12  Or.  244,  cited  and  approved,  76. 
Ainslie  v.  Kohn,  16  Or.  363,  cited,  120. 
Allen  v.  Ayer,  26  Or.  £89,  distinguished,  524. 

AUerbury  v.  Portland  and  Willamette  Valley  Railroad  Company,  18  Or.  85, 
approved  and  followed,  149,  262. 

Baldock  v.  Atwood,  21  Or.  79,  approved  and  followed,  210. 

Belknap  v.  Chariton,  25  Or.  41,  approved  and  followed,  204. 

Benicia  Agricultural  Works  v.  Creighton,  21  Or.  495,  cited  and  approved,  225. 

Blaek  v.  Sippy,  15  Or.  574,  cited  and  approved,  1. 

Blaskower  v.  Steel.  23  Or.  106.  cited.  193. 

Brauns  v.  Stearns,  1  Or.  868,  cited,  167. 
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OREGON  CASE3—  Continued. 

Brigham  y.  Hlbbard,  28  Or.  886,  cited,  189. 

Bruoe  v.  Phoenix  Insurance  Company,  24  Or.  486,  criticized,  866. 

Bntler  r.  Smith,  20  Or.  126,  cited.  461. 

Che  Gong  v.  Stearns,  16  Or.  219,  approved  and  followed,  475. 

Coffin  vT  Hutchinson,  22  Or.  654,  approved  and  followed,  149;  cited,  484. 

Conn  ell  v.  MeLoughlin,  28  Or.  230,  cited  11, 150. 

Cooper  v.  Phipps,  24  Or.  367,  cited  267. 

Crawford  v.  Wist,  26  Or.  596,  approved,  261. 

Cross  v.  Baskett,  17  Or.  84,  cited  and  approved.  351. 

Currie  v.  Southern  Pacific  Company,  21  Or.  556,  approved  and  followed,  386. 

Dalles  Lumber  Company  v.  Wasco  Woolen  Manufacturing  Company,  3  Or.  527, 

distinguished,  164;  cited,  445. 
Davidson  v.  Oregon  and  California  Railroad  Company,  11  Or.  136,  cited  and 

approved,  76. 
Deering  v.  Creighton,  19  Or.  120,  cited,  827. 
Deenng  vs.  Quivey,  26  Or.  556,  cited  and  approved,  475. 
Drainage  District  v.  Crow,  20  Or.  535,  cited  and  approved,  190, 28G,  538. 
Drake  v.  S worts,  24  Or.  199,  cited,  303. 

Eggerth  v.  Eggertb,  15  Or.  626,  approved  and  followed,  392. 

Fahie  v.  Lindsey.  8  Or.  475,  criticised,  355. 

Fink  v.  Canyon  Road  Company,  6  Or.  302,  approved  and  followed,  282. 

Fisher  v.  Kelly,  26  Or.  250,  cited  and  approved,  140. 

Flint  v.  Phipps,  16  Or.  437,  cited,  43. 

Forbis  v.  Iuman,  23  Or.  72,  approved,  338,  386. 

Forster  v.  Orr,  17  Or.  447,  cited,  298. 

Fruth  v.  East  Portland,  6  Or.  282,  doubted,  282. 

Fulton  v  Karhart,  4  Or.  61,  cited,  262. 

Gardner  v.  Gillihan,  20  Or.  601,  cited,  353. 

Garrison  v.  Goodale,  23  Or.  807,  approved  and  followed,  210. 

Gee  v.  McMillan,  14  Or.  268,  overruled,  12L 

Glenn  v.  Savage,  14  Or.  577,  approved,  338, 569. 

Had"  ley  v.  Heatberly,  2  Or.  117,  distinguished,  477. 

Hahn  v.  Salmon  ( Or.).  20  Fed.  801. 

Haines  v.  Hall,  17  Or.  165,  cited,  583. 

Hallock  v.  City  of  Portland,  8  Or.  39,  cited,  238. 

Hamilton  v.  Gordon, 22  or.  557,  cited  and  approved, 512. 

Hanner  v.  Silver, 2  Or.  336,  cited  and  approved,  194. 

Harribburg  Lumber  Company  v.  Washburn,  29  Or.  159,  followed,  430. 

Harvey's  Heirs  v.  Wait,  10  Or.  117,  cited,  352. 

Hayden  v.  Long,  8  Or.  244,  cited,  262. 

Hedin  v.  Suburban  Railway  Company,  26  Or.  156,  cited,  262. 

Herberger  v.  Htrberger.16  Or.  327,  approved  and  followed,  392. 

Hicklin  v.  McClear,  18  Or.  186,  distinguished, 283;  explained,  5G9. 

Howe  t.  Patterson,  5  Or.  353,  approved  and  followed,  355. 

Jameson  v.  Cold  well,  25  Or.  199,  cited,  286,538. 

Johnston  v.  Oregon  Short  Llue  Railway  Company,  23  Or.  94,  cited,  262. 
Jolly  v.  Kyle.  27  Or.  95,  eited,  178. 

Joshua  Heady  Machine  Works  v.  Pacific  Cable  Company,  24  Or.  15,   dis- 
tinguished, 150. 
Josepni  v.  Furnish,  27  Or.  266,  approved  and  followed,  86. 
Justice  v.  Elwert,  28  Or.  page  464,  criticised,  855. 

Kearns  v.  Follansby,  15  Or.  598,  approved  and  followed,  493. 

Kelly  v.  Ruble,  11  Or.  76,  distinguished,  121. 

Kenny  v.  Walker,  29  Or.  41,  cited  and  approved,  483. 

Ketchum  v.  State,  2  Or.  103,  approved  and  followed,  386. 

Kezartee  v.  Marks,  15  Or.  529,  distinguished,  164,107,  cited,  445. 

King  v.  Boyd,  4  Or.  826,  cited,  194. 

Kumli  v.  Southern  Pacific  Company,  21  Or.  505,  cited  and  approved,  95. 

Langferd  v.  Jones,  18  Or.  307,  approved  and  followed,  86. 

Lovejoy  v.  Chapman,  23  Or.  671,  criticise«V455. 

Luce  v.  Isthmus  Transit  Railway  Company,  6  Or.  125#  followed,  282. 
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OREGON  CASES— Concluded 

Maxwell  v.  Bolls.  28  Or.  1.  cited,  41. 

McManan  v.  McMahon,  9  Or  525.  approved  and  followed,  892. 

Mendenball  v  HarrUburg  Water  Company,  27  Or.  88,  approved,  58S. 

Ming  Yue  v.  Coos  Bay  Railroad  Company.  24  Or.  892,  followed.  490, 

Mitchell  y.  Campbell.  19  Or.  202.  cited.  1951 

Moody  v.  Richards.  29  Or.  282,  approved  and  followed,  635, 669. 

Morrison  v.  Crawford,  7  Or.  472,  cited.  146. 

Moser  v.  Jenkins,  5  Or.  447,  approved  and  followed,  886. 

Noland  v.  Boll,  24  Or.  481,  approved,  147;  distinguished,  288;  explained,  669, 

O'Leary  v  Farther,  u  Or.  225,  approved  and  followed,  866. 

Olds  v.  Carey,  13  Or.  362,  cited,  80S. 

Oregon  Railway  and  Navigation  Company  v.  Oregon  Real  Estate  Company, » 

Or  444,  approved  and  followed,  412. 
Oregon  and  Washington  Mortgage  Savings  Bank  v.  Jordan,  16  Or.  U3,  cited 

and  approved,  412. 

Parker  v.  Monteith,  7  Or.  277,  cited,  262. 

Pease  v.  Kelly,  3  Or.  417.  distinguished.  121. 

Pengra  v.  wheeler,  24  Ot.  532,  approved.  286,638. 

Roberta  v.  Parrisb.  17  Or  638,  applied.  140, 149. 

Rolfes  v.  Russell.  5  Or. 400.  distinguished,  331. 

Rowland  v.  Harmon,  24  Or  529,  applied.  428. 

Ruble  v. Coyote  Gold  Misting  Company,  10  Or. 89.  approved,  801. 

Sabin  v.  Colombia  Fuel  Company,  26  Or.  15,  cited.  173. 

Simpson  v.  Prather,  5  Or.  86,  approved  and  followed,  386. 

Singer  Manufacturing  Company  v.  Graham,  8  Or.  17,  cited,  288. 

Smith  v.Elleodale  Mill  Company,  4  Or. 70.  approved  and  followed,  282. 

Smith  v.  Smith,  8  Or.  100,  approved  and  followed,  892. 

State  v.  Abrams,  11  Or.  169,  cited,  315. 

State  v.  A nderson.  10  Or.  448.  cited,  316.     * 

8Ute  v.  Bowker,  26  Or.  309,  cited,  95. 

State  v.  Brown,  28  Or.  149.  cited  and  approved,  95. 

State  v.Clements,  15  Or. 246,  approved,  505. 

State  v.  Drake,  11  Or.  896,  cited,  316. 

State  v.  Fitzhugh,  2  Or.  225,  approved  and  followed,  86. 

State  v.  Ingram,  28  Or.  434.  approved,  95. 

State  v.Jackson  ,9  Or.  475,  cited,  262. 

State  v.  Kelly,  28  Or.  225,  approved,  95. 

Slate  v.Kirk,  10  Or.  506.  approved,  92. 

State  ex  rel.  v.  Kraft,  20  Or. 28,  approved,  809. 

State  v.  Lee  Yan  Yan,  10  Or.  365,  cited,  262. 

8tate  v.  Lee  Ping  Bow,  10  Or.  27,  cited,  816. 

State  ex  rel.v.  Lord.  28  Or. 498,  distinguished,  466, 

State  v.  Moran,  15  Or.  262.  approved,  91. 

State  v.  Saunders,  14  Or  300,  approved,  95. 

State  v.  Shaw,  22  Or.  287.  approved,  421. 

State  v.  Tom,  8  Or.  177.  cited  262. 

Stephens  v.  School  District  Number  Twenty-one,  6  Or.  358,  cited,  275. 

Ftout  v.  Watson,  19  Or.  251,  cited,  182. 

Strode  v.  Waoher,  17  Or.  50,  approved  and  followed,  562. 

Sugar  Pine  Lumber  Company  v.  Garrett, 28  Or.  168, approved  and  followed, 210. 

Suksdorff  v.  Bigham,  13  Or.  369,  approved  and  followed,  203. 

Tatum  v.  Ma<*le,  29  Or.  140.  discussed.  569. 

Tenny  v.  Mulvaney,  8  Or.  513,  cited,  316. 

Toby  v.  Ferguson,  8  Or.  27,  approved  and  followed,  886. 

Trullenger  v.  Todd,  5  Or.  86,  approved  and  followed,  229. 

Umatilla  Irrigation  Company  v.  Bamhart,  22  Or.  889,  approved,  147, 238, 286; 
explained,  569. 

Van  Winkle  v.  Johnson,  11  Or.  469,  cited,  895. 

Wade  v.  Crelghton.  25  Or.  455,  cited,  323. 
Welssman  v.  Russell,  10  Or.  73,  cited,  286. 

Williams  v.  Toledo  Coal  Company,  25  Or.  426,  distinguished,  150;  followed, 410, 
Woods  v.  Courtney,  16  Or.  121,  approved  and  followed,  149, 262. 

Yaruberg  v.  Watson,  18  Or.  11,  approved,  810. 
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ORIGINAL  CONTRACTOR.    See  Mechanics1  Uene,  L 

PAROL  EVIDENCE. 

To  show  Indorser  to  be  Really  a  Cosurety.    See  Evidence,  5. 

To  show  Certain  Facto  in  Perjury  Cases.    See  Criminal  Law,  11. 

Where  Written  Memorandum  is  Incomplete  or  Ambiguous.    See  Contracts, 9. 

PAS3ENGER. 

When  Relation  of  Passenger  and  Carrier  Ceases.    See  Carriers. 

PAYMENT  when  Pleaded  in  an  Answer  is  New  Matter  and  Should  be  Denied.— 
Minard  V.  McBee,  225. 

PERJURY. 

Some  Facts  Necessary  to  be  Proved.    See  Criminal  Law,  11. 
Facts  Necessary  to  be  Proved  by  Record.    8ee  Criminal  Law,  17. 
Facts  that  may  be  Proved  by  Parol     See  Criminal  Law,  17. 

PERSONAL  INDIGNITIES  as  a  Ground  for  Divorce. 

False  Charge  of  Unchastity  is  a  Personal  Indignity.    See  Divorce. 

PERSONAL  JUDGMENT. 

Special  Appearance  does  not  Justify  Personal  Judgment    See  Judgments,  8. 
Judgment  Against  Property  Owner  in  Lien  Cases.    See  Mechanics'  Liens,  19. 

PLEA  IN  ABATEMENT. 

Premature  Action  is  Waived  Unless  Pleaded.    See  Pleading,  20. 

PLEADING. 

Aider  by  Verdict. 

1.  After  a  verdict  a  complaint  will  be  held  sufficient,  if  by  fair  and  reasonable 
intendment  it  contains  allegations  under  which  all  the  absolutely  necessary  facts 
could  have  been  introduced.— Nicolai  v.  Krimbd,  76. 

Pleading  Mortgage  on  Dowkr. 

2.  A  complaint  in  a  suit  to  enforce  a  mortgage  on  a  widow's  dower  interest 
mnst  show  the  facts  from  which  the  portion  of  the  mortgage  debt  properly  charge- 
able to  such  dower  interest  can  be  ascertained.—  FowU  v.  House,  114. 

Amending  Pleadings  at  Trial  is  Discretion  art. 

3.  It  must  be  considered  settled  in  this  state  that  it  is  discretionary  with  the 
trial  court  to  permit  or  refuse  amendments  to  pleadings  where  the  issues  are  not 
changed,  unless  it  appears  that  the  appellant  has  been  materially  injured.— Jester 
v.  Henderson,  210.  ' 

4.  On  appeal  to  the  circuit  court,  it  is  within  the  discretion  of  the  trial  judge  to 
refuse  permission  to  file  an  amended  complaint  offered  there  for  the  first  time  — 
Watson  v.  Buckler,  236. 

amending  Pleadings  on  Appeal  from  Justice's  Court. 

5.  Laws,  1893,  page  38,  authorizing  the  substitution  of  formal  pleadings  In  the 
circuit  court  on  appeal  from  justice's  court,  when  required  by  the  court  or  either 
party,  does  not  change  the  established  rule  of  practice  prohibiting  the  filing  of 
amendments  or  new  pleadings  changing  the  issues  on  which  the  case  was  tried 
below;  and  where  a  demurrer  to  a  complaint  or  bill  of  items  was  sustained  by  the 
justice,  but  overruled  on  appeal,  the  defendant  is  not  entitled  to  answer  —  Waaav 
V.  Scott  380.  ^^ 

Amendment  or  Answer. 

6.  Where,  in  an  action  to  recover  for  services  rendered,  defendant  pleads  n*v 
ment,  it  is  not  error  to  allow  an  amendment  at  the  trial  setting  ud  a  countomf.!^" 
forano?erpayment.-.Rwterv.  Henderson,  210,  *    F    ^"awciaim 
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PLEADING— Continued. 

Amendment  of  Verdict. 

7.  Under  Hill's  Code,  1 217.  which  provides  that  when  the  verdict  fs  for  plaintiff 
In  an  action  to  recover  money  "tbe  jury  shall  also  assess  the  amount' of  the  re- 
covery," a  verdict  returned  by  a  jury  which  expresses  their  intention  In  regard  to 
tbe  amount  recovered  cannot  be  amended  by  the  court  by  changing  the  amount 
after  the  jury  had  been  discharged.—  Fiore  v.  Ladd,  628. 

Pleading  a  Condition:  Precedent. 

8.  Where  a  decree  required  a  conveyance  of  property  to  plaintiff  on  payment  by 
htm  of  a  ce-tain  amount,  such  payment  became  a  condition  precedeut  to  the  main- 
tenance of  an  action  to  enforce  the  conveyance,  and  a  complaint  which  fails  to 
allege  it  does  not  state  a  cause  of  action.— M anaudas  v.  Heiincr,  222. 

Plea  of  Payment  Must  be  Denied. 

9.  A  plea  of  payment  in  an  answer  is  new  matter,  and  must  be  denied  or  it 
Stants  admitted.— Minard  v.  McBee,  225. 

Waiver  of  Admission  in  Pleading. 

10.  Failure  to  file  a  reply  to  a  plea  of  payment  is  waived  by  defendant  volun- 
tarily proceeding  to  establish  the  alleged  payments  as  though  they  had  been  de- 
nied.— Minard  y.. McBee,  225. 

11.  Where  payments  pleaded  in  an  answer  are  not  denied  by  a  reply,  but  de- 
fendant Introduces  evidence  to  support  the  plea,  and  the  question  is  litigated  aud 
decided  on  the  evidence,  without  objection,  the  admission  by  failing  to  reply  can 
not  be  insisted  on  for  the  first  time  on  appeal.— Minard  v.  McBee,  225. 

Findings  by  Court— Admissions  in  PLEADiNqs, 

v  12.  No  findings  of  fact  by  the  court  are  necessary  in  regard  to  facts  admitted  by 
the  pleadings,  and  it  has  been  held  that  all  the  facts  may  be  stipulated,  leaving 
only  deductions  of  law  to  be  made  by  the  court,  bat  this  is  doubtful.— Mooay  v. 
Richard*,  282. 

Wrongful  Attachment— Necessary  Allegations 

13.  In  an  action  for  unlawful  attachment,  not  brought  upon  the  attachment 
bond,  the  complaiut  must  allege  that  the  attachment  was  sued  out  maliciously  and 
without  probable  cause,  and  the  omission  of  such  allegation  is  not  cured  by  ver- 
dict where  tbe  sufficiency  of  the  pleading  is  challenged  at  the  trial.— Mitchell  v. 
Silver  Lake  Lodge,  294. 

When  General  Demurrer  Will. mot  Lib. 

14.  A  pcnei  al  dem  nrrer  to  a  complaint  containing  several  causes  of  action  is  not 
well  Ukfcii  a  a  cuuso  of  action  can  be  found  anywhere  in  the  pleading.—  Waggy  v. 

Scott,  086. 

Joinder  of  Causes  of  Action. 

15.  A  cause  of  action  to  recover  damages  for  breach  of  a  contract  is  a  cause  ex 
contractu,  and  may  be  properly  joined  with  a  cause  seeking  to  recover  for  goods  sold 
and  delivered :  Code,  \  9Z.—  Waygy  v.  Scott,  386. 

Defenses  Arising  After  Commencement  of  action. 

16.  A  defense  arising  after  commencement  of  an  action,  but  before  the  filing  of 
the  answer,  may  properly  be  set  forth  in  such  answer.— O*  Connor  v.  Fan  Hoy,  505. 

Who  May  Sign  Complaint  in  Quo  Warranto. 

17.  Section  857,  Hill's  Code,  (providing  that  an  action  to  oust  from  a  public  office 
any  person  unlawfully  holding  the  same  may  be  maintained  in  the  name  of  the 
state,  upon  information  of  the  prosecuting  attorney  or  upon  the  relation  of  a  pri- 
vate party.)  is  sufficiently  complied  with  where  the  complaint  in  an  action  by  the 
state,  on  relation  of  a  private  person,  is  signed  by  the  prosecuting  attorney  in  his 
official  capacity.—  State  ex  rel.  v.  Stevens,  464. 

Quo  Warranto— Pleading  Statute. 

18.  A  complaint  in  an  action  to  oust  a  person  from  an  office  her  right  to  which 
depends  upon  the  constitutionality  of  a  statute  need  not  set  out  the  statute  nor 
allege  Its  unconstitutionality,  as  the  court  will  take  judicial  knowledge  of  its  ex- 
istence and  provisions,  and  besides,  a  general  allegation  that  the  defendant  unlaw- 
fully intrudes  into  and  usurps  the  office  is  sufficient  to  call  upon  him  to  disclose  his 
title.— Stale  ex  reL  v.  Stevens.  464. 
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PLEADING  —  Concluded. 

Demurrer  is  an  Answer. 

19.  An  appeal  may  be  taken  from  a  Judgment  of  the  county  court  entered  on  a 
demurrer,  since  a  demurrer  is  an  answer  under  section  636,  Hill's  Code.—  Willis  v. 
Marks,  498. 

Premature  Action— Abatement. 

20.  The  objection  that  a  suit  or  action  is  prematurely  brought  is  mere  matter 
.  of  abatement,  and  must  be  taken  advantage  of  by  demurrer  or  special  plea;  other- 
wise it  will  be  deemed  waived.—  Wore  v.  Ladd,  628. 

Pleading  Parol  Agreement. 

21.  In  an  action  for  breach  of  a  contract,  a  part  only  of  which  has  been  re* 
dnced  to  writing,  plaintiff  should  allege  execution  of  a  parol  agreement.—  American 
Contract  Company  v.  BuUen  Bridge  Company,  549. 

Pleading  and  Proof  in  Insurance  actions. 

22.  The  general  rule  that  the  proof  must  follow  the  allegations,  applies  to  ac- 
tions on  insurance  policies  as  well  as  to  other  actions,  and  In  an  action  on  a  fire 
policy  plaintiff  cannot  plead  that  he  furnished  the  required  proofs  of  loss,  and  re- 
cover on  evidence  that  such  requirement  had  been  waived.—  Long  Creek  Building 
Association  v.  &aU  Insurance  Company,  569. 

POSSESSION  not  Always  Necessary  to  Restrain  Trespass.    See  Equity,  6. 

PRACTICE  IN  CIVIL  CASES. 

Objections  to  Depositions— Motion  to  Suppress.    See  Depositions. 
Stenographic  notes  without  Judge's  Certificate.    See  Supreme  Court,  9. 
Request  for  Additional  Findings.    See  Findings  by  Court,  1, 2,  7. 
Matter  in  Abatement  most  be  Promptly  Pleaded.    See  Waiver,  6. 
Amendments  are  Usually  Discretionary.    See  Pleading,  3,  5. 
Amending  Verdict  is  Sometimes  Allowable.    See  Verdict,  5. 
Attachment  cau  be  Dissolved  only  for  Irregularities.    See  Attachment,  6. 
Verdict  may  Sometimes  be  Directed.    See  Trial,  C. 
Amendments—  Appeal  from  Justice's  Court    See  Pleading,  5. 

PRACTICE  IN  CRIMINAL  CASES. 

PRACTICE  IN  PROBATE  CASES. 

How  Claims  Should  be  Presented.    See  Executors,  8, 

PREFERENCE  AMONG  CREDITORS. 

A  Judgment  confessed  in  pursuance  of  a  demand  for  some  security  by  a  creditor 
who  knows  that  the  debtor  is  insolvent  is  not  void  as  an  unlawful  preference,  al- 
though the  debtor  intended  at  the  time  to  make  an  assignment,  where  the  creditor 
had  no  knowledge  of  6uch  intention.— O'Uonnell  v.  Hansen,  173. 

PRELIMINARY  EXAMINATION. 

Right  to  Make  Statement  or  Remain  Silent.    See  Criminal  Law,  15. 
Authentication  of  Statement  by  Accused.    See  Criminal  Law,  16. 

PREMATURE  ACTION  is  Matter  in  Abatement    See  Pleading,  20. 

*'  PRESENT  "  as  Applied  to  a  Claim  Against  an  Estate.    See  Executors,  6b 

PRESUMPTION. 

From  Suppressed  Evidence— Secondary  Evidence. 

1.  Failure  or  refusal  of  a  party  to  produce  certain  documents  in  accordance 
with  a  notice  by  his  opponent  renders  secondary  evidence  of  their  contents  ad- 
militate,  and  tabes  a  presumption  that  socb  secondary  evidence,  if  any  is  intro- 
duced, iaiets  tarmJtal  than  the  original  documents  would  have  been,  unless  some 
sufficient  or  reasonable  excuse  is  given  for  failing  to  produce  them.—Schreyert. 
Turner  Fleming  Company,  1. 
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PRESUM  PTION — Concluded. 

In  Cases  of  Promissory  Notes. 

2.  The  production  of  a  promissory-  note,  regular  on  its  face,  and  bearing  the 
genuine  indorsement  of  the  payee,  creates  a  disputable  presumption  that  the  note 
was  given  and  Indorsed  for  a  sufficient  consideration,  and  that  the  indorsement  was 
made  when  the  note  was  executed.— Kenny  v.  Walker,  41;  Owen*  v.  SneU,  484. 

Appeal  on  Record  Only. 

8.  When  there  is  no  bill  of  exceptions  the  appellate  court  cannot  consider  the 
sufficiency  of  the  evidence  to  support  the  findings  of  the  court,  but  will  presume 
them  to  be  justified.— Tatum  v.  Ma&sie,  140. 

Nonbdit— Sufficiency  of  Evidence. 

4.  Where  it  is  assigned  as  error  that  a  motion  of  nonsuit  was  improperly  over- 
ruled, and  it  does  not  appear  affirmatively  that  the  bill  of  exceptions  contains  all 
the  evidence,  it  will  be  presumed  in  favor  of  the  judgment  that  there  was  sufficient 
evidence  to  warrant  a  submission  to  the  jury.— Shatter  v.  Stein,  147. 

Attachment— Presumption  that  Security  is  Exhausted. 

5.  Upon  a  motion  to  set  aside  an  attachment  upon  the  ground  that  the  action  in 
which  the  judgment  forming  the  basis  of  the  action  was  rendered  was  for  the  fore- 
closure of  a  mortgage  upon  real  property,  and  because  it  does  not  appear  that  ihe 
mortgage  security  has  been  exhausted,  it  will  be  presumed  that  a  payment  alleged 
in  the  complaint  to  have  been  made  on  the  judgment  was  from  the  proceeds  of  ihe 
mortgaged  premises,  where  the  affidavit  for  the  writ  states  that  the  judgment  sued 
on  is  not  secured  by  any  mortgage,  lien,  or  pledge,  and  the  complaint,  while  not 
averring  that  the  mortgage  security  has  been  exhausted,  does  not  deny  it.— If  ever  v. 
Brook*  203. 

Libel— Presumption  of  Malice. 

6.  When  a  publication  is  libelous  per  se,  the  falsity  thereof  and  defendant's 
malice  will  be  presumed,  though  both  are  alleged,  where  plaintiff  does  not  base  her 
right  of  action  on  such  allegations.— Thomas  y.  Bowen,  258. 

PRINCIPAL  AND  ACCE8SORY. 

Degrees  of  Crime  of  which  Accessory  may  be  Guilty.    See  Criminal  Law,  2. 
Indictment  of  Accessory  as  a  Principal.    See  Criminal  Law,  7. 

PRINCIPAL  AND  AGENT.    See  Agents  and  Agency. 

PROBABLE  CAUSE. 

Pleading  Lack  of  in  Action  for  Wrongful  Attachment.    See  Pleading,  IS. 

PROBATE.    See  Executors  and  Administrators, 

PROMISSORY  NOTE&    See  Bills  and  Notes. 

PROMOTORS. 

While  it  is  true  that  promotors  cannot  be  the  agents  of  an  uncreated  corpora- 
tion, what  they  do  or  promise  in  behalf  of  the  proposed  company  can  be  confirmed 
and  approved  after  the  organization  is  completed,  and  it  then  becomes  the  act  or 
promise  of  the  corporation;  provided,  it  be  something  that  the  corporation  might 
itself  have  done  in  the  first  place.— Schreyer  v.  Turner  Flouring  Company,  L 

"PROPERTY  LIABLE  TO  TAXATION." 

This  expression,  as  found  in  section  28S2,  Hill's  Code,  is  the  same  as  the  phrase 
"  Taxable  Property,"  and  means  all  a  taxpayer's  real  and  pergonal  property  within 
the  state  not  expressly  exempted  from  taxation.— Steel  v.  Fsll,  274. 

PUBLIC  IMPROVEMENTS..  See  Municipal  Corporations. 

PUBLIC  LANDS.      . 

Under  section  2296,  Revised  Statutes  of  the  United  States,  land  acquired  by  a 
homesteader  on  government  domain  is  not  liable  for  a  debt  contracted  by  such  set- 
tler after  final  proofs  are  made  and  before  the  Issuance  of  the  patent.—  Wallowa 
National  Bank  v.  Riley,  289. 
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PUBLIC  RECORD. 


What  is  not  a  "Public  Record,  Paper,  or  Writing"  Under  the  Terms  of  Hill's 
Code,  { 1853.    See  Criminal  Law,  1. 

QUALIFICATION  OF  JUROR.    See  Trial,  8. 

QUESTION  FOR  JURY.    See  Evidence,  2 ;  Trial,  2,4. 

QUO  WARRANTO. 

Pleading  Statute— Judicial  Notice. 

1.  A  complaint  in  an  action  to  oust  a  person  from  an  office  her  right  to  which 
depends  upon  the  constitutionality  of  a  statute  need  not  set  out  the  ntaiute  nor 
allege  its  unconstitutionality,  as  the  court  will  take  judicial  knowledge  of  its  exist- 
ence and  provisions,  and  besides,  a  general  allegation  that  the  defendant  unlaw- 
fully intrudes  into  and  usurps  the  office  is  sufficient  to  call  upon  him  to  disclose  his 
title.—  Slate  ex  rel.  v.  Steven*,  464. 

Quo  Warranto— Signature  to  Complaint. 

2.  Section  357  of  Hill's  Code  (providing  that  an  action  to  oust  from  a  public  office 
any  person  unlawfully  holding  the  same  may  be  maintained  in  the  name  of  the 
state,  upon  information  of  the  prosecuting  attorney  or  upon  the  relation  of  a  pri- 
vate party),  is  sufficiently  complied  with  where  the  complaint  in  an  action  by  the 
state,  on  relation  of  a  private  person,  is  signed  by  the  prosecuting  attorney  in  his 
official  capacity.— State  ex  rel.  v.  Stevens,  465. 

RAILWAYS. 

Street  Railways— Contributory  Negligence. 

1.  A  person  who,  in  the  daytime,  and  in  a  place  where  the  view  is  unobstructed, 
attempts  to  cross  a  street  railway  track  immediately  in  front  of  an  approaching  car, 
without  looking  to  see  whether  a  car  is  near,  and  is  struck  and  Injured,  is  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery,  and' it  is  for  the  jury  to  say 
whether  such  negligence  occurred.— Smith  v.  City  Kailioay  Company,  539. 

Street  Railways  —  Relation  of  Passenger  and  Carrier. 

2.  When  a  passenger  on  a  street  car  has  alighted  in  a  place  of  safety  the  rela- 
tion of  passenger  and  -carrier  ceases,  and  thereafter  the  railway  company  owes  her 
no  other  duty  than  it  owes  to  any  traveler  on  the  highway.— Smith  v.  City  Railway 
Company,  539. 

RATIFICATION. 

Of  Acts  of  Promoters  by  Corporation.    See  Agents,  1. 

Evidence  of  Ratification  of  Acts  of  Promotors.    See  Evidence,  2. 

Ratification  or  Disavowal  must  be  Reasonably  Prompt.    See  Agents,  2. 

REAL  PROPERTY. 

Vesting  of  Title  on  Death  of  Ancestor.    See  Executors,  1. 
Right  to  Possession  During  Administration.    8ee  Executors,  L 

RECKLESS  MISREPRESENTATIONS. 

Liability  of  Maker  of  Reckless  or  Fraudulent  Statements.   See  Damages,  4,5. 
REDEMPTION  FROM  SALE. 

Power  to  Affect  Rights  of  Redemptioner.    See  Mortgages,  6. 

Enlarging  Time  for  Redemption.    See  Constitutional  Law,  7. 

REFEREE'S  REPORT.  . 

The  report  of  a  referee  is  only  advisory  to  the  supreme  court,  and  does  not  re- 
lieve it  from  the  duty  of  trying  the  case  anew  by  an  examination  of  the  evidence, 
and  an  investigation  of  the  law  questions  involved.— Xesdey  v.  Ladd,  354. 

RELIEF  FROM  DECREE  on  Ground  of  Excusable  Neglect. 

Such  Matters  are  Discretionary.    See  Discretion  op  Court,  4. 

29  Ob.— 47. 
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religious  societies. 

A  church  occupied  by  a  religions  society  is  a  "building,"  within  the  meaning 
of  section  8669,  Hill's  Code,  giving  a  lien  for  material  used  in  the  construction  of 
any  "building,"  and  Is  subject  to  levy  and  sale  on  execution,  It  not  being  exempt 
under  section  282,  Hill's  Code.—  Harrisburg  Lumber  Company  r.  Wathbum,  160. 

REMEDY  AT  LAW.    See  Equity,  6. 

REPLEVIN. 

A  verified  claim  against  a  decedent's  estate,  presented  to  the  administrator 
for  allowance,  may  be  recovered  by  a  replevin  action  on  refusal  of  the  administrator 
to  surrender  it  after  he  has  had  a  reasonable  opportunity  to  examine  it.— WuTUi. 
Marks.  498. 

REPORTER'8  SHORTHAND  NOTES.    See  Stenographer's  Notes. 

REPRESENTATIONS  OF  FACT.    See  Fraud.  8, 4. 

REVISED  STATUTES  OF  THE  UNITED  8TATES. 

Section  2296.—  WaUowa  National  Bank  v.  JMtey,  289. 

RULES  OF  COURT. 

Rule  14  of  the  supreme  court  authorizing  the  affirmance  of  a  Judgment  on  so 
abandoned  appeal  does  not  apply  to  a  judgment  which  has  been  set  aside  after  an 
appeal  has  been  initiated;  nor  does  it  give  the  supreme  court  jurisdiction  to  deter 
mine  any  question  involved  in  the  case.— Henrichsen  v.  SmftA.,475. 

SALES. 

Measure  op  Damages  fob  Breach  of  Contract  of  Sale. 

1.  Where  the  seller  of  cattle  knows  that  the  buyer  contracted  to  purchase  the 
fame  for  resale  at  another  place,  and  there  is  no  market  in  which  to  purchase  at 
the  place  where  they  are  bought,  the  measure  of  damages  for  the  sellers  breach  oi 
the  contract  is  the  difference  between  the  contract  price,  added  to  the  cost  of  trans- 
portation, and  the  current  market  price  at  their  destination  on  the  day  when  it  wss 
contemplated  by  the  parties  that  the  cattle  should  arrive.— Hockersmith  v.  Hanley,  27 

2.  A  purchaser  of  cattle  is  entitled  to  recover  from  the  seller  on  a  breach  by  him 
of  the  contract  such  usual  and  reasonable  charges  as  the  former  is  compelled  to  pay 
a  railroad  company  for  specially  furnishing  and  holding  in  readiness  necessary  can 
for  the  shipment  of  sucn  cattle,  where  It  was  understood  by  the  parties  that  the 
transportation  would  have  to  be  specially  provided  for.—  Hockersmith  v.  Hanley,  27. 

Manufacture  From  Sample— When  Title  Passes. 

3.  In  sales  of  articles  to  be  manufactured  title  passes  when  the  articles  are 
selected  and  set  apart  to  the  purchaser,  provided  they  are  in  accordance  with  the 
contract ;  if  they  do  not  comply  with  the  contract,  no  title  will  pass  unless  there  is 
an  acceptance.— Johnson  v.  Hiboard,  184. 

SCHOOL8. 

The  office  of  county  superintendent  of  common  schools,  though  not  men 
tloned  in  the  Oregon  Constitution,  was  at  the  time  of  the  adoption  of  that  instru- 
ment and  is  now  a  county  office  within  article  VI,  section  8  thereof,  providing  that 
no  person  ?hall  be  elected  or  appointed  to  a  county  office  who  shall  not  be  an  elector 
of  the  county;  and  the  act  of  eighteen  hundred  and  ninety  three,  (Laws,  1893,  p.  32,) 
making  women  eligible  to  educational  offices,  is  unconstitutional,  as  applied  to  that 
office,  since  only  male  citizens  are  eligible  to  county  offices  under  article  II,  section 
2 of  the  said  constitution.—  State  ex  reL  v.  Stevens, 465. 

SCOPE  OF  DECREE  in  Mechanics'  Lien  Cases.    See. Mechanics'  Liens,  1ft, 

SERVICE  OF  NOTICE  OF  APPEAL. 

May  be  made  Anywhere  in  this  State.    See  Appeal,  12, 18. 

SESSION  LAWS  Considered  In  this  Volume:— 

Laws,  1887,  page   87.—  Ex  parte  Man  Luck,  421. 
Laws,  1889,  page  144.—  Henrichsen  v.  Smith,  475. 
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8ES9ION  LAWS— Concluded. 

Laws,  1893,  page  88.—  Waggy  v.  Scott,  886. 
Laws,  1893,  page  62.—  State  ex  rel.  v.  Slevtns,  466. 
Laws,  1895,  page  59.— State  ex  rel.  v.  Sean,  580. 

SET-OFF. 

A  probate  court,  in  proceedings  to  settle  an  administrator's  account,  has  no 

iurisdiction  to  pass  on  the  right  of  the  administrator  to  set  off  a  personal  debt  to 
ilm  against  the  claim  of  a  distributee,  but  it  may  determine  the  right  of  tbe  admin- 
istrator, as  such,  to  set  off  against  tbe  claim  of  a  distributee  tbe  amount  of  costs 
which  accrued  in  favor  of  the  estate  in  suits  brought  by  such  distributee,  as  such  a 
claim  would  be  a  debt  due  the  estate.— Dray  v.  Bhch,  347. 

SPECIAL  APPEARANCE.    See  APPEA&ANCI. 

STATE  CONSTITUTION. 

Article    I,  section  2,  State  v.  Steeves,  85, 86. 
Article    I,  section  21,  State  ex  rel.  v.  Sears,  580. 
Article  II,  Bection  2,  State  ex  rel.  v.  Stevens,  462. 
Article  IV,  section  20,  Ex  parte  Mon  Luck,  42L 
Article  VI,  section  8,  State  ex  rel  v.  Stevens,  465. 

STATUTE  OF  FRAUDS. 

An  oral  contract  to  manufacture  ironwork  for  a  certain  building  according  to 
special  designs  and  measurements,  suitable  for  use  only  in  that  particular  building 
and  not  used  in  the  ordinary  course  of  business  or  made  for  tne  general  trade,  u 
not  "an  agreemcut  for  the  sale  of  personal  property,"  under  section  785.  subdivis- 
ion 5,  Hill 's  Code.-  Hetntz  v.  Bvrkhard,  55. 

STATUTE  OF  LIMITATIONS. 

Running  op  Statute  Against  Hkir  During  Administration. 

1.  In  Oregon  real  estate  descends  to  the  heir  at  once  on  the  death  of  the  ances- 
tor without  any  probate  proceedings,  and  the  heir  i<  entitled  to  take  and  hold  pos- 
session unless  the  administrator  takes  possession,  which  he  is  entitled  to  do  under 
section  1120,  Hill's  Code.  If  the  administrator  exercises  his  right  and  takes  actual 
possession,  the  running  of  tbe  statute  of  limitations  against  the  heir  is  suspended 
during  such  possession:  but  the  mere  appointment  or  the  administrator  does  not 
affect  the  operation  of  the  statute.— Clark  v.  Bundy,  190. 

Limitation  op  Actions  on  Insurance  Policy. 

2.  The  time  limited  for  the  commencement  of  an  action  upon  a  policy  of  in- 
surance, under  a  provision  that  no  action  on  tbe  policy  shall  be  sustained  until 
after  fall  compliance  by  the  insured  with  all  tbe  "  foregoing  "  requirements,  nor  un- 
less commenced  within  six  months  next  after  the  fire,  begins  to  run  at  the  date  of 
the  fire,  notwithstanding  a  provision  that  loss  shall  not  be  payable  until  sixty  days 
after  satisfactory  proof  of  loss  —  Egan  v.  Oakland  Insurance  Company,  408. 

STATUTES  OF  OREGON  Construed  in  this  Volume. 

87,  Long  Creek  Building  Association  v.  State  Insurance  Company.  574. 

93,  Waggy  v.Scott,  386.  *•«/.»«. 

102,  Askrenv.  Squire, 228. 

106,  Nlcolaiv.Krimbel,76. 

144,  Meyer  v .  Brooks,  203. 

145,  Bank  of  Winuemucca  v.  Mullaney, 270. 
161,  Bank  of  Winnemucca  v.  Mullaney, 264. 
200,  State  v.  Hatcher,  310. 

217,  Fiorev.Ladd.528. 

218,  Moody  v.  Richards,  282. 
220,    Moody  v.  Richards,  282. 

232,  O'Connor  v.  Van  Hoy, 505, 

233,  Kinney  v.  Taylor,  233. 
272,    TatumT.  Massie,140. 

282,    Harrisburg  Lumber  Company  v.  Washburn,  150. 
301,    Doerhoeferv.  Farell,304. 
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316,    Norton  r.  Elwert,  592. 

357,    State  ex  ref.  v.  Stevens,  465. 

495,    Crow  v.  Crow,  392. 

„i  J  Long  Creek  Building  Association  y.  State  Insurance  Company, 

W1»  ]  Neuberger  v.  Boyce,458. 

R~  J  Ask  renv.  Squire,  231. 

DW»i  Willis  T.Marks, 493. 

637,    (Subdivisions  3.4)  Matlock  Y.  Wheeler, 64. 


«*,  '  f  f atum  y.  Massie,  140. 

041,  <  |-  - 


i  Henricbsen  y.  Smith, 475. 

543,    NesslejY.Ladd.354. 

■»-*  f  (Subdivisions  5,6)  Schreyer  Y.Turner  Flouring  Company,  11. 

7'6»  {(Subdivisions 21,22)  Kenny  v.  Walker. 45. 

785,    (Subdivision  6)  Heiniz  y.  Burkhard, 55. 

838,    State  v.  Sleeves,  86. 

841,   State  v.  Steeves,  80. 
1047.    Ex  parte  Mason,  18. 
1120,    Clark  Y.Bundy,  190. 
1126,    Clark  Y.Bundy, 202. 
1131,    Willis  Y.Marks, 493. 

J{g;}Drayv.Blocta,S47. 

J}jg;}  Clark  Y.Bundyt190. 

1268*  Slate  v.  Steeves,  88, 89. 

1286,  SUite  Y.Kalyton,  375. 

1339,  8tate  v.  Steeves,  107, 106. 

1366,  State  v.  Hatcher,  309. 

1383,  State  Y.  Steeves,  109. 

1589' }  State  ▼Gardner,254. 

1594,'  i  State  y.  Hatcher,  309. 

1598,  J  (Subdivision  4.) 

1853,    Ex  parte  Tongue,  49. 

2011,    State  v.  Steeves,  85. 

2823,    Harris  v.  Harsch,  562. 

2832,    Steel  v.Feil,  272. 

3173,    O'Connell  v.  Hansen,  173. 

ortco  f  Harrisburg  Lumber  Company  Y.Washburn,  150. 

8G6*»  \  Allen  v.  Elwert,  429. 

8671,    Harrisburg  Lumber  Company  y.  Washburn,  151. 

(Inman  v.  Henderson,  116. 
3673,  <  Harrisburg  Lumber  Company  y.  Washburn,  150, 15L 

(Alien  y.  Elwert.  429. 

Statutes  op  the  United  States. 

2396,    Wallowa  National  Bank  y.  Riley,  289. 

Session  Laws  of  Oregon. 

1887,  page  87,  Ex  parte  Mon  Luck,  421. 
1889,  page  144.  Henricbsen  v.  Smith,  475. 
1893,  page   88,  Waggy  v.  Scott,  386. 
1893,  page  62,  State  ex  rd.  v.  Stevens,  465. 
1895,  page  59,  State  ex  rel.  v.  Sears,  580. 

State  Constitution. 

Article    I,  section  11,  State  v.  Steeves,  85, 86. 
Article    I,  section  21,  State  ex  rel.  v.  Sears,  580. 
Article  II,  section  2,  State  ex  rel.  v.  Stevens.  463. 
Article  IV,  section  20,  Ex  parte  Mon  Luck,  421. 
Article  VI,  section  8,  State  ex  rel.  v.  Stevens,  466. 

United  States  Constitution. 

Article    I,  section  10,  State  exreLy.  Bears,  580. 

STENOGRAPHIC  NOTES. 

Certificate  of  Tbial  Judge. 

1.  The  proceedings  of  a  trial  taken  stenographicallv  by  a  court  reporter  cannot 
be  considered  on  appeal  unle&s  certified  to  by  the  trial  judge.— Kimery  v.  Taylor,  288. 
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BTENl  GRAPHIC  NOTES— Concluded. 

Official  Reporter's  Notes— Bill  or  Exceptions. 

2.  Laws,  1889,  page  144,  making  the  notes  of  the  official  stenographic  reporter, 
when  transcribed  and  certified  by  him.  merely  prima  forte  evidence  of  the  facto 
stated  ttjerein,  does  not  require  the  successor  of  a  trial  judge  who  died  after  hav- 
ing, within  the  term,  extended  beyond  the  term  the  time  lor  presenting  the  bill 
of  exceptions,  to  settle  and  sign  the  bill  on  the  strength  of  such  notes,  if  the  facts 
are  disputed.    He  may  in  such  case  grant  a  new  trial.— Henrichaen  v.  Smith,  475. 

STIPULATION. 

Stipulation  not  Equivalent  to  Bill  of  Exceptions. 

1.  No  stipulation  of  facts  or  agreement  of  the  parties  can  take  the  place  of  a 
bill  of  exceptions,  which  is  the  means  pointed  out  by  the  Code  for  bringing  onto  the 
record  the  preceedings  at  the  trial.— Kimery  v.  Taylor,23S. 

2.  To  enable  the  appellate  court  to  review  the  proceedings  of  a  trial  there  must 
be  a  proper  notice  of  appeal  and  a  bill  of  exceptions  showing  what  the  objection- 
able proceedings  were,  and  no  stipulation  or  agreement  of  the  parties  can  dispense 
with  these  statutory  requirements.—  Kimery  v.  Taylor,  233. 

STRANGER. 

In  considering  the  question  of  escrow  or  delivery  of  deeds  the  word  "stranger  " 
means  a  person  not  a  party  to  the  instrument.—  Tyler  v.  CaU,  at  page  523. 

STREET  IMPROVEMENTS. 

Under  a  charter  authorizing  a  city  to  improve  and  repair  streets  at  the  ex- 
pense of  the  owners  of  the  lots  abutting  upon  such  improvements,  the  city  cannot 
recover  a  personal  judgment  against  such  owner,  but  the  expense  is  a  charge  only 
upon  the  abutting  property.—  Ivanhoe  v.  City  of  Enterprue,  245. 

STREET  RAILWAYS.    See  Railways. 

SUPREME  COURT. 

Stipulation  not  Equivalent  to  Bill  of  Exceptions. 

1.  Exceptions  taken  during  a  trial  cannot  be  considered  by  the  supreme  court 
until  and  unless  they  are  put  into  the  form  of  a  bill  of  exceptions  as  provided  by 
.sec tion  233  of  Hill's  Code,  and  a  stipulation  of  facts  by  the  parties  will  not  take  the 
place  of  a  bill  of  exceptions.— Kimery  v.  Taylor,  233. 

Practice  — Notice  of  Appeal— Bill  of  Exceptions. 

2.  To  enable  the  supreme  court  to  consider  an  appeal  in  a  law  action  there 
must  be  a  proper  notice  of  appeal  to  point  out  the  disputed  questions,  and  a  bill  of 
exceptions  made  up  and  settled  as  provided  by  the  statute,  ( Hill's  Code,  g  233 )  in 
which  shall  appear  the  various  exceptions  with  sufficient  testimony  to  explain 
them ;  no  stipulation  or  agreement  of  the  parties  can  take  the  place  of  the&e  re- 
quirements.— Kimery  v.  Taylor,  233. 

Questions  of  Fact— Bill  of  Except  ions. 

8.  The  appellate  court  cannot  consider  questions  of  fact  or  proceedings  at  a 
trial  of  a  cause  without  a  bill  of  exceptions.—  Kimery  v.  Taylor,  238. 

Conclusiveness  of  Judge's  Certificate. 

4.  The  certificate  of  the  trial  Judge  appended  to  the  bill  of  exceptions  is  con- 
clusive on  the  appellate  court,  in  the  absence  of  some  direct  motion  or  other  step  to 
correct  it.—  Thomas  v.  Bowen,  258. 

Errors  Must  Appear  in  Bill  of  Exceptions. 

5.  Errors  must  be  apparent  on  the  face  of  the  record,  or  must  be  made  to  ap- 
pear by  the  bill  of  exceptions,  to  secure  their  consideration  by  the  appellate  court. 
-O'Connor  v.  Van  Hoy,  605.  H*^       °  CUUIX' 

Bill  of  Exceptions  Showing  only  Some  Evidence. 

6.  Where  a  bill  of  exceptions  contains  only  part  of  the  testimonv  relating  to  a 
question  of  agency,  the  supreme  court  cannot  declare  whether  a 'certain  act  is 

.  within  the  scope  of  the  agent's  autherity.  That  is  a  question  of  law,  but  will  not 
be  considered  with  only  part  of  the  evidence  before  the  court— Lono  Greet  Buildhm 
AmhcuUmu  v.  State  Insurance  Company,  570.  ^  »•««"? 
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APPEAL  OK  THE  JUDGMENT  ROLL  —  QUESTIONS  OP  FACT. 

7.  In  the  absence  of  a  bill  of  exceptions,  the  sufficiency  of  the  evidence  to  sop* 
port  the  findings  of  fact  by  the  lower  court  cannot  be  considered  on  appeal,— evi- 
dence can  come  before  the  court  only  by  a  bill  of  exceptions,  and,  in  the  absence  of 
the  latter,  no  questions  of  fact  can  he  reviewed.—  Totem  v.  Massic,  140. 

Practice  as  to  Repebii's  Report. 

8.  Under  section  543,  Hill's  Code,  providing  that  on  appeal  from  a  decree  the 
suit  shall  be  tried  anew  upon  the  transcript  and  evidence,  it  is  the  primary  duty  of 
the  supreme  court  to  try  an  equity  case  anew;  and,  while  the  report  of  the  referee 
and  the  findings  of  the  trial  court  may  be  considered,  especially  where  the  evi- 
dence is  conflicting,  they  are  only  advisory,  and  do  not  relieve  the  appellate  court 
Jrom  the  duty  of  deciding  the  case  for  itaelt— Nttrtcy  v.  Ladd,  354. 

Practice— Stenographic  Notes. 

V.  The  original  stenographic  evidence  cannot  he  considered  on  appeal  unless 
certified  to  by  the  Judge. —Kimery  v.  Tuytor,  233. 

Time  fob  Filing  Transcript. 

10.  The  supreme  court  does  not  acquire  Jurisdiction  to  hear  and  determine  an 
appeal  under  Hill's  Code,  I  Ml,  unless  the  transcript  is  filed  by  the  second  day  of 
the  next  term  after  the  appeal  is  perfected,  or  within  such  further  time  as  may  be 
tUlowed  in  the  manner  provided  by  law.— Hcnrichtcn  v.  Smith,  475. 

Abandoned  Appeal— Rules  op  Supreme  Court. 

11.  Rule  14  of  the  supreme  court  authorizing  the  affirmance  of  a  Judgment  on 
an  abandoned  appeal  does  not  apply  to  a*  judgment  which  has  been  set  aside  after 
mn  appeal  has  been  initiated ;  nor  does  it  give  the  supreme  court  jurisdiction  to 
determine  any  question  involved  in  the  case.— JHwicAse*  v.  Smith,  475. 

SURETIES.  8ee  also  Cosureties. 

Under  section  537,  subdivision  4,  providing  that  where  a  party  in  good  faith 
gives  notice  of  appeal,  and  thereafter  omits  to  do  any  other  act  necessary  to  perfect 
the  appeal,  the  appellate  court  may  permit  an  amendment  or  performance  of  such 
act,  and  subdivision  8  requiring  sureties  to  justify  if  excepted  to,  it  is  within  the 
discretion  of  the  appellate  court  to  permit  a  new  undertaking  to  be  filed,  if  the 
original  is  rendered  ineffectual  by  failure  of  the  sureties  to  justify  after  exception, 
where  there  has  been  no  culpable  fault  on  the  part  of  the  appellant.— MatlocL  r, 
Whedcr.M. 

TACKINO, 

Adverse  Possession— Variance  in  Names. 

1.  A  variance  between  the  name  of  the  grantee  in  a  deed  executed  in  pursuance 
pf  a  decree  of  court,  and  the  name  of  the  purchaser  as  given  in  the  decree,  does  not 
Hestroy  the  effect  of  the  deed  as  color  of  title  which  will  enable  the  grantee  therein 
to  taok  his  possession  to  that  of  the  parties  whose  interests  are  sold,  for  the  purpose 
of  making  out  title  by  adverse  possession.—  Clark  v.  Bundy,  190. 

Adverse  Possession. 

2.  A  sale  by  a  referee  under  partition  is  not  involuntary  so  as  to  prevent  the 
purchaser  thereunder  from  tacking  his  possession  to  that  of  the  parties  whose  inter- 
ests arc  sold,  for  the  purpose  of  making  out  a  title  by  adverse  possession,— especially 
where  the  record  shows  that  there  was  no  resistance  at  any  stage  of  the  proceed- 
ings.— Clark  v.  Bundy,  190. 

TAXABLE  PROPERTY. 

This  expression  is  sometimes  used  as  Indicating  that  which  a  person  owns  ex- 
clusive of  indebtedness,  but  as  used  in  section  2882,  HilKs  Code,  it  is  the  equivalent 
of  the  words  "  property  liable  to  taxation."-  Steel  v.  Fell,  pp.  274, 276. 

TAXE8  AND  TAXATION. 

Remitting  Excess  on  Taxable  Property. 

1.  Under  section  2832,  Hill's  Code,  which  provides  that  whenever  the  assessor, 
through  mistake  or  otherwise  shall  return  as  taxable  property  a  greater  amount 
thenshoukl  be  assessed  to  any  person,  the  sheriff  may  remit  the  excess  upon  affi- 
davit that  the  property  was  wrongfully  assessed,  and  presentation  of  a  verified  list 
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of  all  the  person's  property  liable  to  taxation,  the  sheriff's  power  Is  limited  to  re- 
mitting the  tax  on  the  excess  of  taxable  property  listed  against  the  taxpayer  by 
the  assessor.— Steel  v.  Fell,  272. 

Deduction  by  the  Sheriff  fob  Indebtedness. 

2.  A  sheriff  has  no  power  to  remit  any  part  of  the  tax  levied  by  the  proper  au- 
thorities on  the  ground  that  the  taxpayer  should  have  been  allowed  an  indebted- 
ness.— Sted  v.  Fell.  272. 

assessment  Roll  is  the  Only  Offical  Record. 

3.  The  assessment  roll  is  the  record  provided  by  law  in  which  aa  assessor  shall 
enter  the  valuations  of  property,  and  other  books,  »uch  as  "block  books,"  so-called, 
that  he  may  have  for  his  own  convenience  and  information,  are  not  official,  and 
entries  therein  are  but  private  memoranda.—  West  Portland  Park  v.  Kelly,  412. 

ERBOB8  OF  AS8E880B  RESULTING  IN*  UK  EQUAL  VALUATION. 

4.  While  a  corrupt  or  fraudulent  assessment  will  not  be  sustained,  mere  errors 
of  the  assessor,  though  they  may  result  in  an  unequal  valuation  of  property,  will 
not  vitiate  the  tax  levied  thereon.—  West  Portland  Park  v.  Kelly,  412. 

Injunction  Against  Collecting  Taxes— Board  of  Equalization. 

5.  The  filing  of  an  assessment  roll  Is  constructive  notice  to  the  owners  of  taxable 
property  of  the  valuation  placed  upon  their  property  by  the  assessor,  and  upon  the 
failure  of  the  taxpayer  to  take  advantage  of  the  legal  remedy  by  an  appeal  to  the 
county  board  of  equalization,  he  cannot  afterwards  maintain  a  bill  to  enjoin  collec- 
tion of  a  tax  on  the  ground  of  overvaluation.— West  Portland  Park  v.  Kelly,  412. 

Regularity  or  Assessment. 

6.  Whore  land  was  assessed  under  Deady  and  Lane'*  Code,  page  750,  g  7,  which 
authorizes  its  assessment,  when  owned  by  one  person  and  occupied  by  another,  in 
the  name  of  either  owner  or  occupant,  the  introduction  of  a  tax  deed,  which  is 
prima  facie  evidence  of  the  regularity  of  the  assessment,  raises  a  presumption  that 
the  person  to  whom  it  was  assessed  was  either  the  owner  or  occupant,  which,  how- 
ever, is  overcome  by  a  finding  that  another  person  was  the  owner  and  in  the  actual 
possession  when  the  assessment  was  made;  and  the  assessment  in  that  case  is  void. 
—Harris  v.  Hartch.  662. 

Obligation  of  Contracts  — Tax  Deed  as  Evidence. 

7.  Hill's  Code,  g  2823,  making  a  tax  deed  only  prima  facie  evidence  of  title  in 
the  grantee,  when  by  a  former  statute  it  was  made  conclusive  of  the  regularity  or 
the  assessment  and  levy,  except  in  certain  cases,  relates  only  to  a  matter  of  evi- 
dence, and  does  not  impair  the  obligation  of  the  contract  between  the  state  and  a 
purchaser  who  bought  lands  at  tax  Kale  before  its  passage,  but  received  the  deed 
therefor  afterwards.—  Harris  v.  Harach,  662. 

TENDER, 

Money  or  pi  >perty  paid  into  court  on  a  tender  is  an  admission  that  it  belongs  to 
the  opposite  party,  and  it  may  be  drawn  by  such  party  at  any  time.—  West  Portland 
Park  v.  Kelly,  412. 

TITLE  OF  ACT.    See  Constitutional  Law,  3. 

TRANSCRIPT. 

Exhibits  Attached  to  Transcript—  Practice.    See  Appeal,  2. 

Must  be  Filed  in  Supreme  Court  by  Second  Day  of  Next  Term.    See  Appeal,  3. 

TRESPASS.    Jurisdiction  of  Equity  to  Enjoin.    See  Equity,  4. 

TRIAL  BY  COURT.    See  Trial,  11-14. 

TRIAL  BY  JURY.    See  Trial,  1-10. 

TRIAL. 

Instructions  Must  be  Considered  as  a  Whole. 

1.  An  instruction  which  if  standing  alone  weuld  be  susceptible  of  the  con- 
struction that  it  makes  the  consent  to  or  ratification  of  the  alteration  of  a  note  by 
any  one  of  the  makers  binding  upon  all  is  not  prejudicially  erroneous,  wfeeie  In 
other  instructions  the  jury  is  clearly  charged  that  only  the  individual  consenting 
or  ratifying  would  be  bound  in  such  case—  Mallock  v.  Wheeler,  64. 


652  Trial. 

tri a  l—  continued. 

Question  fob  Just. 

2.  In  an  action  by  an  employ*  to  recover  compensation  under  a  contract  of  in- 
definite hiring  for  a  period  while  not  actually  working,  the  question  how  Ions;. 
under  an  agreement  of  the  parties,  the  employ*  was  to  receive  compensation  while 
not  actually  at  work,  is  for  the  Jury.— Bartow  v.  Taylor  Mining  Company,  132. 

Province  op  Jury  —  Bona  Fide  Holder  of  Note. 

3.  Where  plaintiff's  own  testimony  as  to  the  bona  /Ides  of  his  purchase  of  the 
note  was  conflicting,  and  in  some  respect*  contradictory,  and  there  was  proof  that 
the  note  had  been  procured  by  fraud  of  the  payee,  it  was  not  error  to  submit  to  the 
jury  the  question  whether  plaintiff  was  in  fact  a  bona  fide  purchaser.—  Owen*  v. 

Instruction  Assuming  Disputed  Facts. 

4.  An  instruction  which  assumes  disputed  facts  to  have  been  established  is 
properly  refused.— Owen*  v.  Snd/,4&i. 

Misleading  Instruction  to  Jury. 

5.  The  instructions  to  the  jury  must  be  pertinent  to  the  issues  made  by  the 
pleadings,  and  should  not  refer  to  or  be  based  on  other  matters;  thus,  in  an  action 
for  services  rendered  for  defendant  under  an  alleged  contract,  in  the  sale  of  mer- 
chandise which  defendant  had  taken  possession  of  under  a  chattel  mortgage  secur- 
ing a  note  signed  by  plaintiff  and  the  mortgagor,  an  instruction  baaing  plaintiff* 
right  to  recover  on  a  conversion  of  the  goods  by  defendant,  and  on  their  value,  in- 
stead of  on  the  question  of  the  employment  of  plaintiff  by  defendant,  is  erroneous. 
—Dooicy  v  Bank  of  Baker  City,  277. 

Directing  Verdict. 

6.  Where  there  is  no  conflict  in  the  testimony  and  no  dispute  as  to  the  facta,  the 
court  may  properly  state  to  the  jury  what  verdict  they  ought  to  return,  but  where 
this  state  of  thiugs  does  not  exist,  the  questions  of  fact  Involved  should  be  sub- 
mitted to  the  jury.— Owens  v.  Snetl,  484. 

Scope  of  Agent's  Authority  a  Question  op  Law. 

7.  While  the  existence  of  an  agency  is  always  a  question  of  fact  to  be  ascer- 
tained by  a  jury,  what  may  lawfully  be  done  thereunder  is  a  question  of  law  to  be 
decided  by  the  court.— Long  Creek  Building  Association  v.  State  Insurance  Company,  569. 

Opinion  of  Juror  on  Guilt  of  Codbfendant. 

8.  One  jointly  indicted  for  murder  on  the  theory  that  he  was  an  accessory  before 
the  fact  with  the  alleged  principal,  who  has  been  convicted  on  a  separate  trial,  is 
entitled  to  ask  the  jurors  whether  they  have  formed  or  expressed  an  opinion  as  to 
the  guilt  of  such  principal,  to  enable  him  to  properly  exercise  his  right  of  peremp- 
tory challenge.—  State  v.  Sleeves,  85. 

Criminal  Law—  "  Confessions  "  —  "Admissions." 

9.  The  words  "confession"  and  "admission"  are  not  synonymous,  the  latter 
relating  to  the  acknowledgment x>f  facts,  and  the  former  to  the  acknowledgment  of 
guilt;  so  that  a  charge  using  the  word  "  confession,"  where  the  evidence  merely 
shows  an  admission  of  facts  from  which  a  conclusion  of  guilt  might  in  a  certain 
instance  be  drawn,  was  erroneous.— State  v.  Heidenrcich,  381. 

Invading  Province  of  Jury. 

10.  An  instruction  on  a  criminal  prosecution,  which  assumes  as  proved  matters 
as  to  which  the  evidence  is  in  conflict,  is  erroneous,  (Hill's  Code,  |200,)  and  the 
error  is  not  cured  by  a  general  instruction  that  the  jury  are  exclusive  judges  of  all 
facts,  and  that  the  state  must  establish  all  the  allegations  of  the  Indictment  beyond 
a  reasonable  doubt.— State  v.  Hatcher,  310. 

Duty  of  Court  to  Make  Material  Findings. 

11.  The  court,  in  the  trial  of  an  action  at  law  without  the  intervention  of  a  jury, 
should  make  findings  of  met  on  all  the  material  issues  made  by  the  pleadings.— 
Clark  v.  Bundy,  190. 

12.  It  is  reversible  error  for  a  trial  court  not  to  make  and  file,  of  its  own  motion 
and  without  a  request,  a  finding  of  fact  on  every  material  issue  made  by  the  plead- 
ings.— Moody  v.  Richards,  283;  Daly  v.  Larsen,  625. 

Finding  on  Collateral  Matter. 

13.  Where  a  question  which  is  not  pat  in  Issue  by  the  pleadings  becomes  impor- 
tant as  bearing  on  the  issues  to  be  determined,  a  finding  thereon  by  the  trial  court 
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should  be  requested,  and  an  exception  saved,  if  refused,  else  the  failure  to  make  a 
finding  cannot  be  reviewed  on  appeal.— Harris  y.  Hartch,  562. 

Finding  on  Matters  Admitted. 

14.  No  findings  of  fact  by  the  court  are  necessary  in  regard  to  fact*  admitted  by 
tbe  pleadings,  and  ft  has  been  held  that  all  the  facts  may  be  stipulated,  leaving 
only  deductions  of  law  to  be  made  by  the  court,  but  this  is  doubtful.— M oody  v. 
Richard*,  282. 

UNITED  STATES  8TATUTE9  Cited  and  Construed  In  this  Volume.    See  Re- 
vised Statutes  op  the  United. States. 

VACATING  JUDGMENT  by  Successor  of  Trial  Judge.    8ee  Judgments,  12. 

VARIANCE. 

Tacking— Difference  in  Names. 

1.  A  variance  between  tbe  Dame  of  the  grantee  in  a  deed  executed  in  pursuance 
of  a  decree  of  court,  and  tbe  name  of  tbe  purchaser  as  given  in  the  decree,  does  not 
destroy  the  effect  of  the  deed  as  color  of  title  which  will  enable  the  grantee  therein 
to  tack  his  possession  to  that  of  tbe  parties  wbos>e  interests  are  sold  for  tbe  pur- 
pose of  making  out  title  by  adverse  possession.— Oar*  v.  Bum1yt  190. 

IMMATERIAL  VARIANCE  IN  DATES  OP  FUWOBHIN©  MATERIALS. 

2.  Where  a  notice  of  lien  alleged  that  the  material  was  delivered  between  cer- 
tain dates,  proof  that  a  small  part  of  it.  though  charged  as  delivered  within,  was 
actually  delivered  prior  to,  the  time  specified,  the  variance  was  immaterial.— Alien 
v.EhDerU429. 

VENDOR'S  LIEN. 

A  grantor  ot  real  estate  by  absolute  deed,  followed  by  delivery  of  possession 
to  the  grantee,  has  no  implied  equitable  lien  for  the  unpaid  purchase  money.— Frame 
v.  SWter,  121. 

VERDICT. 

Pleading  Aided  by  Verdict. 

1.  A  complaint  on  an  account  alleging  that  defendant  is  indebted  to  plaintiff 
in  a  given  sum  for  goods  sold,  delivered  and  not  paid  for.  will  be  good  after  verdict, 
although  it  does  not  state  the  date  of  the  sale,  or  the  reasonable  value  or  agree! 
price  ef  such  goods,  or  the  terms  of  payment,  where  an  itemized  statement  was 
furnished  to  defendant,  and  he  admitted  the  delivery  of  the  goods,  but  claimed 
they  had  been  paid  for.  Under  these  circumstances  defendant  has  not  been  sub- 
stantially injured,  and  technical  defects  should  be  disregarded.  Code,  \  106.— Nico- 
la4v.Krimbd,76. 

Conviction  op  Lower  Degree— Verdict  is  an  acquittal. 

2.  A  conviction  of  a  lower  degree  of  a  crime  than  the  one  charged  in  the  in- 
dictment ( where  the  lower  degree  Is  within  the  one  charged)  is  an  acquittal  of  all 
the  higher  degrees  of  that  crime,  and,  in  the  absence  of  a  statute,  the  accused  can 
not  be  retried  for  any  degree  of  that  crime  higher  than  the  one  of  which  he  was 
convicted.— State  v.  Sleeves,  86. 

Omission  Not  Cured  by  Verdict. 

8.  In  an  action  for  unlawful  attachment,  not  brought  upon  the  attachment  bond, 
the  complaint  must  allege  that  the  attachment  was  sued  out  maliciously  and  with- 
out probable  cause,  and  the  omission  of  such  allegation  is  not  cosed  by  verdict 
where  the  sufficiency  of  the  pleading  is  challenged  at  the  trial.—  Mitchell  v.  Stiver 
Lake  Lod§e,2M. 

Directing  Verdict. 

4.  Where  there  is  no  conflict  in  the  testimony  and  no  dispute  as  to  the  facts,  the 
court  may  properly  state  to  the  jury  what  verdict  they  ought  to  return;  but  where 
this  state  ef  things  does  not  exist,  the  questions  of  fact  involved  should  be  submit- 
ted to  the  Jury.— Owens  v.  8neU,48i. 

Amendment  of  Verdict. 

6.  Under  Hill's  Cede,  1 217,  which  provides  that  when  the  verdict  is  for  plaintiff 
In  an  action  to  recover  mower  "the  J«ry  shall  also  assess  the  amount  of  the  recov- 

29  Ob.—  48. 
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ery,"  a  verdict  returned  by  a  jury  which  expresses  their  intention  In  regard  to  the 
amount  recovered  cannot  be  amended  by  the  court  by  changing  the  amount  after 
the  jury  has  been  discharged.—  Fiore  v.Ladd,  528. 

VOID  JUDGMENTS  AND  DECREES. 

Appeal  does  not  lie  from  Default  only  Voidable.    See  Default, 2. 

VOLUNTARY  SERVICE. 

As  between  strangers,  where  one  performs  services  for  the  benefit  and  with  the 
knowledge  and  tacit  consent  of  another,  under  such  circumstances  as  to  give  ihe 
latter  reason  to  believe  that  payment  therefor  is  expected,  a  promise  to  pay  a  rea>ou- 
able  compensation  will  be  implied.— Kiser  v.  Holladay,  338. 

WAIVER. 

Op  Objection  to  Witness. 

1.  An  objection  that  a  codefendant  is  not  a  competent  witness  is  waived  unless 
made  at  the  trial,— it  cannot  be  urged  for  the  first  time  An  appeal.  —  Stale  v. 
£AHros,86. 

Waives  of  Tebms  of  Contract. 

2.  The  trustees  of  a  church  waive  any  objection  to  seats  furnished  for  the 
church  on  the  ground  thai  they  do  not  conform  to  the  plans  and  specifications,  by 
voluntarily  placing  them  in  the  church  with  knowledge  of  such  nonconformance.— 
Harrisburg  Lumber  Company  v.  Washburn,  150. 

Waiver  of  Admission  in  Pleading. 

S.  Failure  to  file  a  reply  to  a  plea  of  payment  is  waived  by  defendant  volun- 
tarily proceeding  to  establish  the  alleged  payments  as  though  they  had  been  de- 
nied.— M inard  v.  McBec,  225. 

4.  Where  payments  pleaded  in  an  answer  are  not  denied  by  a  reply,  but 
defendant  introduces  evidence  to  support  the  plea,  and  the  question  is  litigated 
and  decided  on  the  evidence,  without  objection,  the  admission  by  failing  to  reply 
cannot  be  insisted  on  for  the  first  time  on  appeal.—  Minard  v.  McBee,  225. 

Premature  Action— Abatement. 

5.  The  objection  that  a  suit  or  action  is  prematurely  brought  is  mere  matter  of 
abatement,  and  must  be  taken  advantage  of  by  demurrer  or  special  plea;  otherwise 
it  will  be  deemed  waived.—  Fiore  v.  Load,  528. 

WITNESSES. 

Cross-examination. 

1.  A  witness  who  has  testified  on  direct  examination  that  he  has  destroyed  a 
given  receipt,  in  answer  to  a  question  asked  solely  to  show  the  reason  for  its  non- 
production,  cannot  be  asked  on  crows- examination  how  he  came  to  pay  the  money 
and  get  the  receipt  therefor.—  Schreyer  v.  Turner  Flouring  Company,  2. 

2.  A  witness  who  has  been  asked  in  chief  to  produce  a  given  note  without  any 
question  as  to  its  consideration,  or  as  to  the  manner  or  purpose  of  its  execution, 
cannot  testify  on  cross-examination  in  what  capacity  he  acted  in  the  matters  per- 
taining to  such  note.— Schreyer  v.  Turner  Flouring  Company,  2. 

Contradict* ~n  by  Involuntary  Confession. 

8.  While  under  some  circumstances  a  party  may  contradict  the  testimony  of  his 
own  witness,  he  certainly  cannot  do  so  by  statements  contained  in  an  involuntary 
confession  made  by  such  witness.—  State  v.  Sleeves,  86. 

Waiver  of  Objection  to  Witness. 

4.  An  objection  that  a  codefendant  is  not  a  competent  witness  Is  waived  unless 
made  at  the  trial,— it  cannot  be  urged  for  the  nrst  time  on  appeal.  —  State  v. 

Sleeves,  W. 

Foundation  for  Impeachment  of  Witness. 

5.  A  witness  cannot  be  interrogated,  under  section  841  of  Hill's  Code,  concern- 
ing oral  statements  made  by  him  lor  the  purpose  of  being  written  down,  and 
which  arc  reduced  to  writing,  without  first  showing  the  writing  to  him.— Stale  y. 
Slseves,  86. 
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Limitation  op  Right  to  Impeach  One's  Own  Witness. 

6.  Under  the  provisions  of  section  838,  Hill's  Code,  a  party  who  calif  a  witness, 
and  in  surprised  by  his  unexpected  and  unfavorable  testimony  on  a  material  point, 
may,  for  me  purpose  of  refreshing  bis  recollection,  and  inducing  him  to  correct  his 
testimony  or  explain  his  apparent  inconsistency,  repeat  to  such  witness,  with  the 
circumstances  of  .ime,  place,  and  persona  present,  as  required  by  section  841  of 
Hill's  Code,  declarations  and  statements  previously  made  by  him,  which  are  incon- 
sistent with  his  present  sworn  testimony,  and  he  may  be  asked  whether  be  made 
them.  If  the  witness  denies  or  does  not  remember  having  made  the  statements,  the 
party  who  called  him  may  then  offer  testimony  thereof  to  excuse  his  mistake  in 
calling  him,  and  to  destroy  the  effect  of  any  adverse  testimony  he  may  have  given. 
Care  must  be  taken,  however,  that  such  statements  are  not  allowed  to  go  the  jury 
as  substantive  evidence— they  should  be  carefully  limited  to  purposes  of  excuse 
and  explanation.—  State  v.  Sleeves,  86. 

Kight  to  Meet  Witnesses  Face  to  Face. 

7.  A  written  statement  by  one  of  two  persons  jointly  indicted  cannot  be  intro- 
duced in  evidence  against  the  other  defendant  at  his  separate  trial  under  article  I, 
section  11  of  the  Oregon  Constitution,  entitling  an  accused  to  meet  the  witnesses  face 
to  i  ce.-  State  v.  Steevet,  86. 

Comment  op  Counsel— Wife  as  a  Witness. 

8.  An  argument  by  the  prosecuting  attorney  on  a  prosecution  for  homicide 
allowed  over  the  objection  of  the  accused,  to  the  effect  that  failure  to  call  the  wife 
of  the  accused,  who  was  present  at  the  homicide,  was  proof  of  the  fact  that  she 
would  have  testified  adversely  to  him  if  called,  constitutes  reversible  error,  since 
the  wife  cannot,  under  Hill's  Code,  §  1866,  be  compelled  to  become  a  witness  tor  her 
husband,  and  the  record  is  silent  as  to  whether  she  had  given  her  consent  thereto. 
— State  v.  Hatcher,  809. 

Testimony  in  Anticipation  op  Defense. 

9.  While  the  indorsement  of  a  note  by  the  payee  imports  a  consideration,  and 
the  holder  may  rest  on  that  presumption  until  evidence  of  the  illegality  of  the  note 
is  produced,  yet  if,  where  such  illegality  Is  pleaded,  he  testifies  in  chief  that  he 
gave  a  consideration  for  the  note,  such  testimony  is  material  to  the  i&Mies  made, 
and  the  defendant  is  entitled  to  cross-examine  regarding  the  consideration.— 
Kenny  v.  Walker,  41. 

Collateral  Facts  that  May  assist  Witness. 

10.  Collateral  facts  that  may  tend  to  enable  a  witness  to  remember  the  princpal 
fact  concerning  which  he  is  testifying,  or  to  strengthen  or  weaken  his  conviction  in 
regard  thereto,  may  be  submitted  to  a  jury  to  aid  them  in  determining  the  correct- 
ness of  the  witnesses'  story;  thus,  evidence  tending  to  show  that  the  amount  stated 
in  a  note  includes  interest  to  maturity  upon  the  actual  amount  of  the  debt  is  ad* 
missible  upon  an  issue  whether  the  holder  of  the  note  erased  the  word  "  maturity  " 
after  the  word  "from"  in  the  interest  clause  without  the  consent  of  the  makers.— 
Mattock  v.  Wheeler,  64. 

WOMEN.    Right  to  Hold  Office.    Bee  Constitutional  Law,  6. 

WORDS  AND  PHRASES. 

"Admission." 

1.  Where  one  details  his  connection  with  a  criminal  event  in  order  to  explain 
his  conduct,  and  with  a  claim  that  he  had  no  criminal  intent,  his  statement  is  de- 
nominated an  "admission"  and  not  a  "confession."  The  latter  is  used  of  state- 
ment* that  admit  guilt.— StaU  v.  Heidenreich,  381. 

"Adoption." 

2.  In  their  primary  significance  there  is  a  manifest  distinction  between  "adop- 
tion "  and  "  ratification."  The  one  signifies  to  take  and  receive  as  one's  own  that 
with  reference  to  which  there  existed  no  prior  relation  either  colorable  or  other- 
wise; while  the  other  is  a  confirmation,  approval,  or  sanctioning  of  a  previous  act. 
or  an  act  done  in  the  name  or  on  behalf  of  the  party  ratifying,  without  sufficient  or 
legal  authority,— that  is  to  say,  the  confirmation  of  a  voidable  act.  But,  as  relating 
to  contracts,  some  lexicographers  treat  them  as  synonymous.  See  Rapalje  and 
Lawrence's  Law  Dictionary;  see  also  Anderson's  Dictionary  of  Law,  36.  As  regards 
a  contract  made  or  an  obligation  incurred  by  the  promotors  of  a  corporation  in  the 
name  of  or  for  and  in  behalf  of  a  contemplated  corporation,  it  would  seem  that  an 
"adoption"  or  a  "ratification  ''  thereof  by  the  corporation  after  it  had  developed 
into  a  legal  entity  would  mean  one  and  the  same  thing,  and  would  be  accomplished 
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by  one  and  the  same  process.  True,  the  promotore  cannot  be  the  agents  of  an  on- 
born  corporation;  but.  wh-re  they  have  assumed  to  act  for  it,  and  to  contract  in  iU 
name,  the  approval  and  confirmation  or  such  acts  by  the  corporation  when  organi- 
zation has  been  duly  accorapll&hed  is  but  the  ratification  of  llieaci*  of  an  unauthor- 
ized ageuu  And  the  resuli  is  the  saiue  whether  we  call  ft  'adoption  "  or  "  ratifica- 
tion." Authorities  are  uot  waning  which  hold  them  to  mean  one  and  the  same 
thing.  .See  Thompson  on  Corporations.  \  5321.  and  Stunton  v.  New  York  Railroad 
Company,  59  Coun.  285  (22  All.  300);  Schreyerv.  Turner  Flowing  Mill  Company,  6. 

"Agreement  for  the  Sale  op  Personal  Property  " 

3.  A  n  oral  contract  to  manufacture  ironwork  for  a  certain  build  in*  according  to 
special  designs  and  measurements,  suitable  for  use  only  in  that  particular  buiidin* , 
and  not  used  in  the  ordinary  course  of  business  or  made  for  the  general  trade,  u 
not  "an  agreement  for  toe  sale  of  personal  property,"  under  section  785,  subdivis- 
ion 5,  Hill's  Code.— Ileintz  v.  Burkhard,  55. 

"Building." 

4.  A  church  occupied  by  a  religious  society  Is  a  "building,"  within  the  mean- 
ing of  section  3660,  Hill's  Code,  giving  a  lien  for  material  used  In  the  construction 
of  any  "building,"  and  is  subject  to  levy  and  sale  on  execution,  it  not  being  exempt 
under  section  282,  Hill's  Code.  —Ifarruburg  Lumber  Company  v.  Washburn,  15a 

"Confession." 

5.  The  word  "  confession  "  is  usually  applied  to  criminal  cases,  and  Implies  an 
admission  of  guilt.  If  a  person  charged  with  or  suspected  of  having  committed  a 
crime,  voluntarily  states  to  another  that  he  participated  therein  with  a  criminal  In- 
tent, such  a  statement  is  designated  as  a  "  confession."  The  word  is  not  the  equiv- 
alent of  "admission."— State  v.  Heidenreich,  381. 

"Contract  for  the  Direct  Payment  of  Money." 

6.  An  action  on  a  foreign  judgment  is  an  action  on  "  contract,  express  or  Implied, 
for  the  direct  payment  of  money."  within  the  meaning  of  section  144  of  Hill's  Code, 
authorizing  attachments  in  such  cases.—  Meyer  v.  Brocks,  203. 

"  Contractor."   See  "  Original  Contractor." 

"Irreparable  Injury." 

7.  An  injury  is  irreparable  if  It  Is  or  such  a  nature  that  it  cannot  be  adequately 
Compensated  in  damages,  or  cannot  be  measured  by  any  certain  pecuniary  stand- 
ard.—A'orfon  v.  £/u*rt,  583. 

"  Moral  Turpitude." 

8.  The  publication  of  a  libel  is  a  "misdemeanor  involving  moral  turpitude  " 
within  the  meaning  of  section  1047  of  Hill's  Code,  authorizing  the  removal  or  sus- 
pension of  an  attorney  on  bis  conviction  of  a  felony  or  "misdemeanor  involving 
moral  turpitude."—  Ex  parte  Mason,  18. 

"Original  Contractor"  — "Contractor," 

9.  A  material  man  who  has  no  contract  for  the  erection  of  a  building,  but  who 
furnishes  material  directly  to  the  owner  for  use  in  its  construction,  from  time  to 
•time,  on  a  run  mug  account,  is  not  an  "  original  contractor"  within  the  meaning  of 
section  3673,  Hill's  Code,  and  must  Hie  his  claim  for  a  lien  within  thirty  days  after 
the  lastmateral  is  furnished,  or  after  the  completion  of  the  building  —  Inman  v. 
Jienderson.  116. 

••Presentation  of  Claims"  Against  an  Estate, 

10.  To  "present"  a  claim  against  an  estate,  as  required  by  section  1131.  Hill's 
Code,  means  to  display  or  proffer  the  claim,  properly  verified,  aad  to  leave  it  with 
the  executor  or  administrator  a  reasonable  length  of  time  to  enable  him  to  deter- 
mine its  vaMdity.-  Willis  v.  Maris,  493. 

"  Property  Liable  to  Taxation." 

11.  This  expression,  as  found  in  section  2832,  Hill's  Code,  is  the  same  as  the  ex- 
pression "Taxable  Property,"  and  means  all  a  taxpayer's  real  and  personal  prop- 
erty within  this  state  net  expressly  exempted  from  taxation.— Steel  v.  Ml,  274. 

"  Public  Record,  Paper,  or  Writing." 

12.  A  form  of  entry,  signed  by  the  Judge,  and  Intended  for  entry  in  the  journal 
©f  the  court,  is-  aot  a  "  public  record,  paper,  or  writing,"  the  mutilation  or  changing 
of  which  is  prohibited  by  Hill's  Code,  1 1853.  The  form  was  merely  for  the  direction 
of  the  clerk,  and  the  book  or  journal  is  the  court  recerd.— Enpsvrtt  Tongue,  49. 
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44  Stranger." 

13.  In  discussing  the  question  of  escrow  or  delivery  of  deeds  the  word  "  stranger  " 
means  a  person  not  a  party  to  the  instrument.—  Tyler  v.  Gate,  528. 

'•Taxable  Property." 

14.  This  expression  is  sometimes  used  as  indicating  that  which  a  person  owns 
exclusive  of  indebtedness,  but  as  used  in  section  2832,  Hill's  Code  is  the  equivalent 
of  the  words  "property  liable  to  taxation."—  Steel  v.  Fell,  274,  275. 

••  Voucher." 

15.  As  used  in  section  1181,  Hill's  Code,  which  requires  a  claimant  against  an  estate 
to  present  his  claim  with  a  proper  4i  voucher,"  the  word  means  the  affidavit  of  the 
claimant  containing  the  statements  set  forth  in  section  1188.— WiOU  v.  Mark,  601. 

WRONGFUL  ATTACHMENT. 

Action  for  Damages—  Necessary  Allegations.    8ee  Attachment, 7. 
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